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TO  THE   RIGHT    HONOURABLE 

EDWARD    LORD    THURLOW, 

BARON  THURLOW  OF  ASHFIELD, 
IN  THE  COUNTY  OF  SUFFOLK. 


My  Lord, 

TN  dedicating  this  Work  to  your  Lordfhip,it 
is  not  my  Intention  to  obtrude  upon  you 
thofe  Praifes,  which  are  ufually  contained  in 
Addrefles  of  this  Nature.  Yet  I  have  long 
been  ambitious  of  declaring  to  the  World 
the  high  Refpedl  in  which  I  hold  both 
the  Charadler  of  your  Lordfhip,  and  that  of 
my  Author* 

It  was  in  order  to  gratify  this  Ambition, 

that  I  ventured  to  folicit  the  Honour  of  placing 

Vol.  I.  A  2  your 


It  D  E  D  I  C  a  T  I  O  N, 

your  Name,  my  Lord,  at  the  Head  of  thefe 
Volumes.  Such  a  Purpofe,  indeed,  could  be 
accomplifhed  by  no  Means  fo  efie<5lually,  as 
by  infcribing  the  Performance  of  a  Writer 
eminent  for  legal  Abilities,  to  your  LofdOnp^ 
whofe  fuperior  Talents,  exerted  in  the  fame 
Profeffion,  have  defervedly  ranked  you  ?u)aong 
its  moft  diftinguiihed  Ornaments. 

I  have  the  Honotu:  of  being, 
With  profound  Reiped^ 

My  Lord, 

Your  Lordlhip's  obliged 
And  obedient  Servant, 

Samuel  Ross, 


THE 

EDITOR'S    PREFACE. 

THIS  Work  of  Chief  Baron  Comyns  is  a 
poflhumous  Publication,  and  is,  there- 
fore, lefs  complete,  than  it  would  have  been, 
if  it  had  received  the  O)rre(5lions  of  the 
learned  and  ingenious  Author.  The  Liberty- 
has  been  taken,  on  Uiis  Account,  of  altering 
the  Text  in  thofe  Inftances,  in  which  it  was 
found  unintelligible  or  obfcure.  Where  Sir 
John  Comyns  has  referred  to  a  Book  ^eneralfyj 
which  is  an  ufual  PraAice  with  him,  the  par- 
ticular Paffages  to  which  it  was  luppofed  that 
he  muft  allude,  have,  with  two  or  three  Ex- 
ceptions, been  afcertained  :  a  Meafure  which 
wUl  fave  the  Reader  as  much  Trouble,  as  it  has 
impofed  upon  the  Editor. 

The  Marginal  Abftracfls  were,  for  the  moft 
part,  very  infufiicient,  and  were  calculatedrather 
to  miflead,  than  to  inform  thofe  who  ima- 
gined that  they  deferved  any  Confidence.  All 
of  this  Defcription  have  been  expunged,  and 
others  which  did  not  appear  chargeable  with 
the  fame  Inconvenience,  have  been  fubftituted. 

The  Table  of  the  principal  Matters  in  the 
original  Edition,  was  fo  imperfedl,  that  it 
appeared  indifpenfably  neceflary  to  fupply  one 
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which  was  fuller  and  more  comprehenfive^ 
This  Part  of  the  Work,  the  Editor  flatters 
himfelf,  will  be  found  ufeful  in  proportion 
to  the  Labour  with  which  it  has  been  at- 
tended. 

Care  has  been  always  taken  to  point  out 
where  the  fame  Cafe  has  been  reported  by  con- 
temporary Writers ;  and,  where  this  Circum- 
flance  is  omitted  by  the'  Author,  the  Notes 
have  univerfally  fhewn  in  what  Manner  it 
has  eventually  been  difpofed  of.  Where  the 
Law  upon  any  Subjedl  treated  in  the  follow- 
ing Pag^,  has  been  controverted  by  later  De- 
cifions,  or  overturned  by  fubfequent  Statutes, 
the.  Editor  has,  in  thofe  Inftances  to  which 
his  Knowledge  extended,  mentioned  the  Alter- 
ations which  have  taken  place. 

Thus  has  he,  in  a  particular  Manner,  made 
himfelf  refponlible  for  what  is  contaiiled  in  the 
Margin,  and  in  the  Notes  j  and  if,  on  any  Occa- 
fion,  they  ferve  to  illuftrate  and  explain  what 
would  otherwife  have  remained  intricate  and 
perplexed,  he  will  feel  himfelf  fufEciently  re- 
warded for  any  Difficulty  which  he  may  have 
encountered  in  this  Undertaking. 


i)  E  t)  I  G  A  T  I  O  N  : 

TO    THE 

^IRST        EDITION. 


TO   THE   itIGHT    HONOURABLE 

Sir     WILLIAM     LEE,     Knt. 
lord  chief  justice  of  england^ 

My  Lord^ 

WHEN  the  Demands  of  the  ProfeOioiI 
made  it  in  a  Manner  neceflary  that 
thefe  Reports  Ihould  from  the  Obfcurity  of  a 
private  Study  be  introduced  to  the  Public, 
whatever  DiflGiculties  might  su-ife  in  the  Com-» 
pliance,  there  furely  could  be  no  Room  for  a 
Mementos  Hefitation  to  determine  whofe  Pa- 
tronage and  Protection  they  fhould  claim ; 
having  I  well  hoped  (and  your  Lordfliip  s  In- 
dulgence iince,  has  confirmed  me  in  that  Sen- 
timent) a  double  Title  to  your  Lordfhip's,  not 
only  as  one,  for  whom  the  Author  in  private 
Life  was  ever  ufed  to  profefs  the  higheft  perfo- 
nal  Honour  and  Regard,  but  as  the  fupreme  Ma- 
giftrate  of  the  Common  Law,  prefiding  with  fo 
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great,  Reputation   in  that  Court  where   they 
date  their  Beginning. 

The  Difficulty  of  fucceeding  a  Perfon  fo  truljr 
eminent  as  your  Lordfliip's  noble  and  learned 
Predeceflbr,  was  "too  apparent  to  all  the  World ; 
but  I  may  venture  with  as  much  Truth  to  add, 
that  his  Majefty  (whofe  great  Regard  and  pater- 
nal Affeilion  for  his  Subjedls,  can  appear  in 
nothing  more  than  fo  worthily  filling  the  Seats 
of  Juftice)  never  gratified  them  in  a  more  lenfi* 
ble  Manner,  than  when  he  conferred  that  Ho- 
nour on  your  Lordfhip ;  for  however  excellent 
great  Abilities,  and  profound  Science  are  ii> 
themfelves,  hbwever  neceflary  to  Perfons  in- 
truded with  the  publick  Sword  of  Juftice,  they 
only  become  truly  valuable  to  the  reft  of  Man- 
kind, when  governed  and  direded  by  the  Rules 
of  Honour,  Virtue  and  Integrity.  Thus  regu- 
lated. My  Loud,  we  are  fure  they  will  be  made 
fubfcrvient  to  no  bad  Purpofes  ;  it  is  then,  they 
are  quick  to  detedl,  but  at  the  fame  Time  can 
for  no  finifter  Views  be  induced  to  palliate  a 
Falfehood ;  and  this,  give  me  leave  to  add,  is 
the  Security,  this  the  Satisfadlion  the  People  of 
England  at  prefent  enjoy  under  your  Lordfhip's 
wife  and  worthy  Adminiftration ;  but  I  beg 
Pardon,  for  I  fear  this  is  an  Inftance,  (tho*  I  am 
lure  it  is  the  only  one)  where  your  Lordlhip 
*  would  defire  the  Truth  fliould  be  fuppreft ; 
nor  muft  I  forget,  that  whilft  I  am  gratifying 
myfelf,  I  not  only  Injirmofermone  detero^  but  run 

the 
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the  Rifque  likewife  of  offending  that  known 
Charafleriftick  of  yonr  Lordfliip's,  fo  juftly  com- 
pared by  the  ingeiiious  Mr.  Addifon  to  the 
Shades  in  fine  Colourings,  which  gives  them  all 
their  due  Luflre,  their  feveral  and  peculiar  Ad* 
vantages. 

Give  me  leave  therefore,  My  Lord,  only  to 

add,  that  as  I  rely  upon  your  known  Candour 

to  excufe  the  Trefpafs,  I  could  not  omit  this 

Opportunity  of  teftifying  my  profound  Re- 

fpeft  for  your  Lordfhip,  and  fubfcribing  my- 

fdf, 

Your  Lordfhip's 

Mod  obedient,  and 

devoted  humble  Servant, 


J.    COMYNS. 


PREFACE 

TO  THE 

FIRST      EDITION. 

^HE  Reader  willohferve^  tbatfome  of  the  Cafes^ 

particularly  tbofe  adjudged  in  the  Court  of  Kings 

Btncb^  and  contained  in  tbefrjl  Part  of  this  Work^ 

art  already  to  be  found  in  fome  late  Reports^  (i) 

wbkbfut  me  at  Jirjl  in  great  Doubt ^  wbetber  it 

wmldbefo  expedient  to  puhlijb  tbem  again  \  hut 

upon  confulting  with  my  Friends  of  tbefirjl  Emi^ 

nence  in  tbe  Law^  I  was  advifed  tbat  it  was  no  Ob^ 

jcHiony  wbere  tbey  did  not  appear  to  be  in  a  Manner 

verbatim,  and  even  tben^  in  veryfolemn  Cafes  or 

Determinations^  they  would  not  be  wit  bout  tbeir  life  ; 

far  as  in  tbe  frjl  oftbefe  Inftances^  tbe  Manner  of 

reporting   tbe  fame  Cafe  by  different  Hands  fre^ 

quently  tbrows  a  Ligbt'  upon  tbe  Subject   wbicb 

would  otberwife  in  fome  Parts  remain  dark  and  ob^ 

fcure  ;  fo  tn  tbe  Iqfi  of  tbem  it  is  a  concurrent  Tef 

timonyy  and  {asfucb)  mujl  addWeigbtto  tbeAutbo^ 

rity ;  bowever  {notwitb/landing  tbefe  Motives  to 

tbe  contrary)  it  is  certainly  true^   tbat  many  Cafes 


(i)  The  Reporters  to  whom  Mr.  Comyns  alludes,   are  Ser- 
jeants Salkcid  and  Cartbew,  Combtrhacb  and  l^ord  Kaymmdm 
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are  omitted  either  where  the  SubjeB  was  thought 
too  trite^  or  where  the  fame  Cafe  has  been  reported 
in  two  or  three  Cotemporary  Authors  very  near  in 
liSBC  verba  :  So  Ukewife  it  has  been  a  Rule  inge^ 
neral  to  ftrike  out  thofe  Cafes  where  the  Judgment 
of  the  Court  does  not  appear ;  not  but  that  I  have 
thought  myfelf  obliged  to  deviate  from  this  Ukewife  in 
fomefew  Inflancesj  where  the  Points  have  been 
either  extremely  well  argued  at  the  Bar^  or  fofar 
broke  by  the  Benchj  that  their  Opinion  might  be 
clearly  colle&ed^  and  nothing  farther  ever  done  in 
the^Caufe. 

Reports  {^though  it  mufl  be  acknowledged  already 
too  voluminous")  feem  of  all  other  Law  Performances 
the  mofl  acceptable  to  the  Profeffton^  and  therefore 
this  Volume  has  been  preffed  into  Service:  The 
Cafes  in  the  Common  Pleas  and  Exchequer  being 
very  much  deftred. 

DefeSs  and  ImperfeSlions  mufl  be  expeBed  in  all 
human  Performances^  and  as  the  greatefl  Part  of 
the  Original  of  this  work  was  in  Law  French,  it 
is  pojjible  that  may  infome  Degree  contribute  to 
them  J  though  I  am  the  more  unwilling  tofurmife  or 
fufpeSt  tbisy  as  I  have  been  afjifledin  the  Tranflation^ 
&c.  by  Gentlemen  of  known  Learning  and  Abilities 
in  the  Profeffion^  wkofe  Service  I  cannot  omit  this 

Opportunity 
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Opportunity  of  acknowledging.     However^  Jure  I 

am  that  the   Author  {bad  be  been  living)  would 

bcpoefent  tbemfortb  to  a  hitter  Advantage ;  for 

thmgh  a  Report  in  tbe  Nature  ofit^  may  be  tbougbi 

a  Work  as  little  likely  tofujfferfrom  a  Tranjlation 

as  any  otber^  yet  as  tbere  are  certain  tecbnical  Terms 

and  Idioms  peculiar  to  every  Language  and  Science^ 

ivhicb  appear  bejl  in  tbeir  native  Drefs^  fo  likewyh 

are  tbere  fome  particular  Exprejions  in  tbe  Origin 

nalyV)bicb  tbougb  tbe  Autbor  him/elf  migbt  bave 

thought  proper  to  alter ^  Ifiar  tbe  Editor  could  not 

hejuftifiedin  doing  it.    If  upon  tbe  wbole  any  Tbing 

h  them  contributes  to  tbe  public  Advantage  and 

Emolument y  tbe  Honour  fs  due  to  bis  Memory  ^  and 

IJbaU  rejoice ;  wbatever  on  tbe  contrary  appears  in 

fbem  either  incorreS  or  imperfeSl^  I  hope  tbe  Reader 

wiU  cancGdly  impute  to  tbe  Misfortune  tbe  Public 

biidin  lojing  bim  before  tbey  went  to  tbe  Prefs. 

J.  a 
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Names  of  the  Cafes   Reported, 

Alphabetically  difpofed,  In  fuch  a  double  Order,  as  that  the  Cafes  may  be 
found  by  the  Names  either  of  the  Plaintiffs  or  of  the  Defendants. 

K.  B.  Where  verfus  follows  the  firft  Name,  it  is  that  of  the  Plaintiff; 
where  aftd^  it  is  the  Name  of  the  Defendant. 
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Benhurft{Hund.  of  J  andHcMcr  536 

Bennett  v.  Filkins  247 

Bennett  and  Tomkkis  485 

Benfley  and  Strike  305 

Bcnfon  and  Olive  647-  652 

Benton  V.  Trot  661 

Benningham  and  Winter  667 

Bernard  tfWCoggs  ^06 

Bertie  «.  Falkland  516.  731.  745- 

746 

Beffy  tfW  Olict  115 

Bcft  and  Wheatley  1 88.  5 8 1 

Beverley  v*  Cornwall  179.  180 

Btddnlph  and  Drake  '  387 

Bidgobd  and  Arnold  66 1 

Biggott  V.  Smith  4^ 

— ..» —  and  Lomax  663 

Birt  and  Hallett  594-  595 

Bilby  and  Michel  278 

Biffc  V.  Harcourt  189 

Blackman  and  Baker  302.  303 

Blackmorc*s  Cafe  149-  ^^5 

Blackftonc  and  Lavender  (  g6 

Blake  and  Vanderbergh  1 9 1 

Blanford  v.  Andrews  1 1 7 
Blctfoc  and  Carter  717.  719.  723 

Bligh  V.  Lord  Darnlcy  713 

Blockley  v.  Slater  8.  44 

Blodwcll  and  Sands  7 1 0 

Bobbctt  and  Baynton  35)2 

Bolton  fl/ii  Bridgewater  338,  339 


Bond  and  Cheevely  Page  7 1  o 

Bonithan  and  Woodward  75 


61.  80 

554 
367 

593 
3SS 
54« 
,  260 

57S 
648.  656 

168 

55J 
•459,  460 

3« 


149. 


Bonham's  Cafe 

Booth  V.  Nortrop 

Boothby  v.  Bailey 

Bofcow  and  Groflc 

Bofinger  and  Cooke 

Bould  and  Walter 

Bowen  and  Smith 

Bowler  and  Richard 

Bowles  V*  Atkins 

Bowman  v.  MUbank 

Boyton's  Cafe 

Brace  and  Lee 

Bradbury  v.  Burch 

Bradilh  a«rf  Gunneil  -2B2 

Bradley  (Hund.of  )  /wwf 

Coombcs  62J 

Beadfhaw  and  Hanour  3^0 

Braithwaitc  and  Lamplugh       x  1 7 
Bray  v.  Andrews  •    268 

,  V.  Partridge  191 

Brayne  and  Watts  259,  260.  526 
Brereton  v.  Evans  39 « 

Brian  and  Cadwalader  202 

y.  Cawfen  540 

Brickhead  v.  Archbiftiop  of 

York  36^ 

Bridgwater  v.  Bolton       338,  339 
Brigges  and  Riches  136 

Briggs  and  Moreton  3 1 1 

Britton  !•  Charnock  73 

— -  V.  Wade  .        S^^ 

tf/iJWard  638 

Brittridge /i«J  Stephens  565 

Broad  V.  Joliffe  ^69 

Broadhead  v.  Lewis  661 

Brogan  and  Anger  33^ 

Brook  V.  Hall  635 

. ^v.  Mountaguc  ,  55* 

Brown  fl«</ Banks  .  3 '7 

Brown 


xxviii 


A  ^alle  9fthe  Names  of  the  Cafes. 


Btowa  V.  Heath 
■  V.  Lane 

V.  Ldther 
■'  and  Pelles 
Brown  v.  Brucn 


720-  723. 


Page^tSi 
530 
3»» 
325 
719 

742 
285 
428 
II 
128 
586 


Bucher  v.  Shirley 
Buck  V.  Frenchman 
Buckle  and  Reynolds 
Buckler's  Cafe 
Buckley  v.  GuUdbank 
Buckingham  (Duke  of)   and 

Lord  Antrim  315.  496 

Bud  and  Perrin  191 

Bulwer  and  Marfliam  283 

Burch  and  Bradbury  368 

Burditt  v.  Fix  146 
Bi*rges  a«rf  The  Attorney 

General             61 8.  620.  622 

Burkitt  V.  Burkitt  456 

Burrowes  v.  Ufher  5  29 

Burwdl  and  Harrifon  3 1 9 

Buflicll'sCafe  81 

Butcher  v.  Porter  592 

Butlar  and  Doe        617.  620.  622 

Butler  V.  Baker  78-453 

Button  V.  Long  661 

Butts  V.  Fenny  355 

Biixon  v.  Ilofkins  4 1 8 

Buxton  V.  Bateman  368 

Byard'sCafc  15 

C. 

Cadwalader  v.  Brian  a02 

Calver  and  The  Attorney  Ge- 
neral 622 
Calvin's  Cafe                               ^92 
Culye'sCafe  101 
Cambling  v.  Tcndling  (Hund- 


red of) 


284 


Canterbury's  (Archbifhop  of) 
Cafe  Page  168.  340 

Capell  and  Dean  and  Cap.  St. 
Paul  322 

Carbeld/jr«i/ The  Attorney  Ge- 
nferal  618.621.623 


Carew  v.  Merler 
Carew's  Cafe 
Carpenter  and  Halfey 
Carter  v.  Bletfoe     717. 
'  V.  Crawley 

■  and  Kind 


719. 


Cartwright  and  Rand 

Gary  V.  Webfter 

Cafe  V.  Stephens 

Cave  V.  Cave  722 

Cawfen  and  Brian 

Chadwell  and  Aylefworth 

Chamberlain  and  Harvey  268.  529 


283 
219 

162 
723 
87. 

305 
669 

486.  489 
536 

7J7-  75^ 
540 
282 


V.  Hobbs 


Chambers  and  hi^fon 
■  V.Moor 

■      V.  Taylor 

— and  Wilfon 

V.  Workhoufe 


'4« 


Chancellor's  (LjrdJ  Cafe 
Chandler  v.  Grills 
Chantflower  v.  Preftlcy 
Chapman  v,  Flexman 
Charnock  and  Britton 
-Chafe  V.  Wave 
Checvely  v.  Bond 
Cholmley's  Cafe 
Cheney  and  Gierke 
Cheyne's  Cafe 
Child  Vm  Sloper 
Chriftchurch  CoUegc  v.  Wed- 

drington  589 

Chudleigh's  Cafe  669 

Chcele  aW  Stapleton      722.  737, 

Clache's 


43^ 

39 

285 

S 

355 
355 

282 

147 
8 

73 
23 

710 
66 

59 

408 
283 


A  TahU  of  the  Names  of  the  Cafes. 
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Cachets  Cafe  Page  544 

Claridgc  and  Loveday  452 

Clark  V.  Day  291 

■  V,  Thoxnibn 

and  Van      718 
Clarke  v.  Iftead 
Clave  and  Atkyns 
Claxton  V.  Bafty 
Clement  v.  Beard 
Clerk  .  -</  Dolphin 
—  ana  Gilbert 
Clerk  V.  Cheney 
Clinch  and  Dacy 
Clinkard  and  Backhurft  277.  619. 

626 

Clifton  and  Cotton 

Clithcro  V.  Franklin 

*? V.  Higgs 

Ctebberie's  Cafe     722.  737, 

Clothworker's  (Company  of  J 
Cafe 

Coggs  v.  Bernard 

Coke's  Cafe 

Colcheftcr    (Mayor  of)    v. 
Goodwin 

Cole  and  Pococke  , 

Collier  and  Telly 

Collier's  Cafe 

Collingwood  v.  Pace 

Colfton  V.  Gardiner 

Colt  and  Another  v. 
of  Coventry 

Colthirft  V.  Bejufliin 

Comb's  Cafe 

Combes  V.Bradley  (Hand,  of)  627 

Comins's  Cafe  655 

Compton  V.  Allen  631 

Corny n  v.  Kyneto      *  282 

Conftable  and  Sutcliffc  3  32 


69 

720.  724 
574 
379 

320 

282 

88 

59 
285 


570 

565 
549 
752 

269 
406 

437 


2^9 

634 

300 

325. 326 

219.  687 

714 
Bifliop 

^^S 

516 

85 


•  and  Doe 

V.  Edgar 
and  Stanford 


Cooke  V.  Bofinger  Page  355 

and  Hodgfon  I90,  575 

Cooper  V.  Andrews  286 

Cooper  and  Bilhop  of  Lincoln  654 

43* 
517 
54« 
497 
59 
lix 
i8c» 

36? 

545 
575 
570 
564 
3«7 
692 


179. 


Cope  and  Keen 
Coryton  v.  Litheby 
Cornifli  and  Atkinfon 
Cornwall  and  Beverly 
Corvin's  Cafe 
Cofen's  Cafe 
Cotes  V.  Mitchell 
Cotton  V.  Clifton 

. —  V.  Daintry 

— »—  and  Parker 

Courteen's  Cafe 

Coventry  (Bifliop  of)  and  Colt 

and  Another 
Cowper  V.  Andrew^ 
Cox  V.  Barnfly  I24< 

— — —  and  St.  Aubyn 


356. 


21J 
286 
125 
a7« 

S9» 

335 

544 

87 


Craker  and  Marborough  and 

King 
Crane  and  Barrington 
Craven  v.  Sanford 
Crawley  and  Carter 
Creagh  V.  Wilfon     740.  746.  755 

Creamer  and  Wicket  308 

Crimes  v.  Smith  5^9  . 

Crifp  V.  Verral  2i;9 

Crogatt's  Cafe  5^3 

CromptonflW  North  327 

Cromwell's  Cafe  5«8 

Crofb/s  Cafe  220 

Crouch  V.  Fryer  654 

V.  Rifden  ^l^ 

Crowthcr  v.  Goodwin  278 
Cupplcdike's 


XXX 


Atable  of  tbi  Names  of  the  Cafes, 


Cuppledike's  Cafe  Page  565 

Curly  and  Fleetwood  5  29 

Currier  and  Dande  5  86 

Cutler  aad  Snow  3 1 5 


Dacy  V.  Clinch 

285 

Daintry  and  G)tton         356. 

564 

Dale  V.  Philipfon 

596 

DahoB  v.^ScUcy                  « 

358 

Dande  v.  Currier 

585 

Dandy  and  Garrett 

32J 

Daniel  v.  Uply 

5^8 

Dainly  (Lord)  and  Bligh 

713 

Davers  «i  J  Jones  , 

529 

David  (St.  Bifliop  of)  v.  Lucy  310 


Davies  v*  Mafon 

-  and  Ratclide 


5^0 
401 
98 
191 

3<J8 

367 
291 

31^ 

3^8 
III 

52« 


Davis  V.  Ockbam 
Daw  V.  Swalne 
Dawncy  v.  Dec 
Day  v»  Beddiogfield 

and  Clark 

V.  Pitto 

Dee  and  Dawney 
•— —  aW  Edgecombe 
Delamere  v.  HcfLtiis 
Delaware's  (Lord)  Cafe  214,  215. 
223.  224 
Delboe  tfW  Martin 
Denbawd's  Cafe 
Denning  and  Lucking 
Dennis  v.  Statham 
Dent  V.  Oliver 
Derby  and  Athol 
— —  and  Earl  of  Rivers 
perby'&  (Earl  of;  Cafe 


156. 


444- 
720. 


710 

79 
278 

3T0. 
44 

445 
722 
216 


Derwentwater's  ("Lord)  Cafe  668 


Devonfliire's    (Earl  of) 

Cafe  Page  437.  490.  494 

Dewel  and  Gvecvc  325 

Dier  and  Johnfon  268.  529 

Digl^tbn  V.  Bartholomew  10 


Dike  Tf.  Ricks 
Dtmock  V.  Wethcrcll 
Dimock's  Oafe 
Dixon  and  Prat 
Doe  V.  Butlar         617. 

V.  Cooper 

Dolphin  V.  Clerk 
Dorrell  and  Marribod 
Dorrington  v*  Edwin 
Doughty  V*  Mai 
Downham's  Cafe 
Drake  v.  Biddulph 
■  and  Holland 

— —  V.  Mayor  of  Exeter 


303 

143.  144 

438 

620.  622 
43<5 
282 
66^ 

593 
Si6 

30 

387 

»'4 
670 


and  Slade      648.  6fS  i  •  6$^ 


Drew  and  Williams 
Drope  V.  Thairc 
Duke  and  Jervois 

andWM 

Duncomb  and  Baker 
Duncombe  v,  Wingfield 
Duppa  V.  Balkervilk 
Dufgale  and  Robinfon 
DuttQn  V.  Engram 
— —  and  Tracy 


729, 


581 

53^ 
730 

»3 

M3 
217 

667 

721 

539 
674 


Dyfon  and  Others  and  Wilfon  539 


Eaft  Hundred  andPinixitj 
Edgar  and  Cooper 
Edge  and  Harding 
Edgecombe  v.  Dec 
Edicfton  V.  Speak 


£67 

5^7 
714 
III 

455 
Edwards 


A  fabU  cftbe  Names  of  the  Cafes. 


Xdwirds  V.  Freeman        Page  7 1 9 
--         V,  Hammond  5  20 


Edwin  and  Dorrington 

Eeley  om/Rundaile 

Eliifoa  and  Goflin 

Elme's  Cafe  94. 

Ehris  V.  Archbifliop  of  York 

Enfield  V.  Hills 

Engliih  and  Farrcr 

Engram  and  Dutton 

Erby  v.  Erby 

Ermine  and  Bellafis       729. 

Etherington  and  Toomes 

Erans  and  Brereton 

— —  V.  Finch 

Ewer  V.  Jones 

Exelby  and  Lea 

Exeter  (BiOiop  ofj  v.  Heal 


593 

293 

19 

US 

302 

86 

98 

539 

438 

220 
391 

536 

435 

98 

359 


— —  (Mayor  of)  and  Drake  670 

F. 

Facy  V.  Langc  335 

Falkland   a/ii/ Bertie      516.  731. 

745>  74<S- 
Farrer  v.  Englifli  98 

Farthing  and  Vicary  527 

Feak  and  Beddingfield  63  8 

Fclgatc  and  Turner        527.  575. 

Fcnner's  Cafe  518 

Fcrne  and  Linfield  330 

Keldv.  Winlow  J74 

FUkins  and  Bennet  247 

Finch  and  Evans  536 

'            V.  Newnham  714 

Finch's  Cafe  2.  38 

Fines  (the  Cafe  of  J  120,  121. 125 

Fineux  v.  Hoyenden  59 

Fitzheibcrt  v.  Leech  J99 

Fitzherbert's  Cafe  .445 

Fitzwalter's  Cafe       525,  526, 527 


Fitzwilliam's  v.  Moore 
Fitzwilliam's  Cafe 
Fleetwjood  v.  Curly 
Fleming  v.  Waldgravfc 

Fletcher  and  Palmer 
Fletcher's  Cafe 
Flexman  and  Chapman 
Foden  i;.  Howlett 
Foot  and  Garrett 
Ford  V,  Weldon 
Fofter  v.  Foftcr 

'      V.  Hawden 
■    '         and  Haywood 

—  V.  Munt 

v.  PitfaU 

— ■  ■"■  and  Shalmer 

and  Wifcman 

Fofter's  Cafe 
Fox  and  Barber 

—  and  Woodward 
Frampton  and  Terrctt 
Francis  v.  Ley 
Frank  v.  Frank 
Franklin  and  Clithero 
Franklyn  v.  Green  722.  737< 


Frances's  Cafe 
Freckleton  and  Afhlcy 
Freeman  and  Edwards 
— —  andWzteircr 


Frenchman  and  Buck 
Friend  v.  Baker 

-  V.  Duke  of  Richmond 

and  Horrid 

Fry  V.  Hordy 

V.  Porter        729.  731. 

Fryer  and  Crouch 
Fry's  Cafe 
Fuller  V.  Fuller 


Page  323 
315 

7^9-  739i 
74* 
274 

19 

S 

749 
58^ 
202 

243 
S«J 

33< 
3 

370 

268.  529 

730 

217 

98 

.  224 

89 

3^7 

473 

75* 

.229 

368 

719 

193 
428 

285 
149 
562 
526 

747 
654 

519 

220 


211 


117 


190 
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A  TaUe  of  the  Names  eftbe  Cafes. 


G. 

Gainsford  v.  Griffith 
Gardiner  and  Col/lcm 
■■  V.  Sheldon 


Page  684 

7'4 


Garlick  and  Winter 
Gamett  fl«£/  Shuttleworth 
Garrett  i;.  D^ndy 

— V,  Foot 

■ ».  Pritty 

G^  and  im 
Gennings  and  Trcgare 
George  and  Hare 
— — andPjc 
— —  andTht  Queen 


353- 


Gcrrard  and  Sowle 

—  and  Wright 

Gibbon  V.  Kent 
Gifford4r«rf  Norfolk 
Gilbert  V.  Ckrk 
'  V.  Witty 

Gill  and  Parfons 
Gilpin's  Cafe 
Glafcock  and  Tookc 
Gobbet's  Cafe 
Goddard  and  Lovice 
Godfrey  v.  Newport 
Godfalve  and  Heydon 
Goldfmith  V.  Piatt 
Goocli's  Cafe 
Goodall  and  Kemp 
•  Goodwin  and  Crowther 

V.  Hilton 

— —  and  Mayor  of  Colchcf- 

tcr 
Gordon  v.  Rains 
Go(Jin  V.  Elliron 


373 
329 
491 
322 
586 
729 
319.320 

387 
141 

223 
523 


9I-95-539- 
544 
648.  655. 
660 
284 
719 
88 
539 
376 

73 
121 

202 

300 

67.  145 

564 


323 
696 

39* 

278 

554 
269 

'9 


Gower  and  Jennings 
Grafton  and  Mafon 
Gray  v.  Jcfferies 
— —  and  Moyfer 

/j/f^  Willougby 

Grcaterchy  v.  Beardfl.y 
Green  and  Fr^inlilyn  722. 
Grcefley's  Cafe 
Grccve  v.  Dewel 
Gregg  and  Weldon 
Grcfliam  and  Scroggs 
Greflcy  v.  Lutlier 
Grey's  Cafe 
Grieves  v.  Weigham 
Griffith  and  Gainsford 
Grills  and  Chandler 
Grimfden  and  Lovelace 
Grofle  V.  Bofcow      , 
Grymes  v.  Shack 

and  Stratton 

Guile  and  Pickas 
Guildbank  and  Buckley 
GunnellvBradifli 
Guy  and  Jeffrey 
Gviryn  V.  Pool  and  Others 


Page  517 

27 
593 
282 

3*^7 

737-752 

79 

2^5 

485 

438 
739.  750 


15 
152 
684 
282 

9 

593 

355 

73<^ 
136 

586 

282 

305 

154. 190 

^78-  575 


190:  193 
»47 
<535 
«35 


H. 

Haigh  and  Webfter 
Hale  tfwi/Woottcn 
HaIlv:Babb 

and  BTook 

— —  and  Leak  and  Another     84 

85 

V.  Terry  7 1 8 .  720.  724 

Hallett  V.  Birt  594.  595 

Halfcy  V.  Carpenter  162 

Hambleton  v,  Vere.  12.  232 

Hammond  and  Edwards  5  20 

Hammond 


A  tA     Hi  oftbi  Names  rftbi  Cafis  atid. 


xam 


Ibmmond  v.  Powell 
■  V.  Webb 

— . tfm/WiUock 

— —  V.  PuricU 
Hancocke  v.  Prowd 
Hanger's  Cafe 
Hazmington  and  Rudprd 
Hanour  v.  Bradfliaw 
Hanfon  f.  Liverfedge 
Haibeit's  Cafe 
Harcouit  and  ViSc 
Haidie  andjcanci 
Harding  t;.  Edge 
Hare  v.  George 
Harrifon  v»  Burwell 

■  V.  Metcalf 
Harris's  Cafe 
Halt  V.  Baflett 
Harvey  and  Alefbury 
Hanry  and  Knight 

■  XI.  Chamberlain 
Harwzrdand  Smith 
Harwood  zmi  Page's  Cafe 
Haffer  v.  Wallis 
Haftings  v.  Load 
tiatton  V.  Read 
Hawden  and  Fofter 
Hawes  V.  Warner 
Hawkins  and  Slocombe 
Hawley  v.  Simpfon 
Haymer  v.  Haymer 
Haynes  and  Baugh 
Haywood  v.  Fofter 
Heal  V.  Bifliop  of  Exeter 
Heam  v.  Alien 
Heath  and  Brown 
^ —  V.  Henley 
'  ■   '■  V.  Vcrmuden 
Hedgeborrow  v.  Rofsendeo 
Hclicrv.  BcnhurftHund. 
Vol.  I. 


Page    8i 
322,  323 

419 

33* 
43* 
«47 
32Q 
330 

437 
189 

194 

7M 
141 

3«9 
282 

250. 376 

59,60 

276 

10 

268.  529 

283 

IS 

49« 
555 
326 

5*3 

517 

315 
90 

671 

3^7 

336 

359 

83 

453 
709 

39» 
6 

536 


39" 


Hclyar  andShort  Page  282 

Helyar's  Cafe  156 

Henley  and  Heath  709 

Herbert  v.  Shaw  602 

Herbert's  (Sir  Wm.)  Cafe  104 
Hereford's  (Bifliop  of)  Cafe  654 
Herring  aurf  WeW>    64.  83.325. 

374i375*544>545 

Hertford  v.  Leech  655. 657 

Heron  and  Piggott  655 

Heikins  and  Delamere  528 

Heydon  v,  Godfalre  564 

V.  Heydon  277.  6i9« 

626 

Hicks  V.  Woodfon  65  7 

Hide  t;.  Hide  455- 

— — —  and  Willans  629 

Higginfon  V.  Martin  278*  575 

Higgs  and  Clitherow  549 

Higham's  Cafe  373 

Hill  t;»  Gee  3^9f3^<^ 

HiUsii/ii/ Enfield  85 

Hiltpn  a/ri/ Goodwin  .  554 

Hind  and  Prefton  562 

Hinde  v.  Lyon  73 
Hindley  and  Attorney  General  67 1 

Hinton  t;.  Roffey  .  586 

Hobart  and  KmSc  3  79 

Hobbs  and  Chamberlain  436 

Hodges  and  More  149.  283 

Hodgfon  V.  Cook  190.  575 

Holland  v.  Drake  114 

Holland's  Cafe  260.  360 

HoUedge's  Cafe  536 

HoUett  V.  Sanders  5  65 

Holloway's  Cafe    *  17 

Holme  and  Sydowne  654,  655, 

655 

Holmes  v.  McyncU  545 

Holt  and  S^uib  156.  575 

b  Hooper 


xxxlv             A  ^ahli 

'  cftU  frames  eftht  Cafes  cited. 

Hooper  and  Terry 

Page  530 

Jcnner  v.  Hardie 

Page  194 

Hooper's  Cafe 

562 

Jennings  v.  Gowcr 

517 

Hopkins  V.  Prior  and  Another  60 1 

and  Nottingham          544 

Hordy  and  Fry 

526 

Jervis  fl//^  Jafon 

696 

Horton  v.  Wilfon 

'0 

Jervois  v.  Duke 

729,  730 

Hoflcins  and  Buxoh 

418 

Jewke  and  Sutton 
Imber'sCafe 

730 

M7 

3<54 

HouWon  t.  MiUner 

235 

Johns  and  Wickals 

98 

Hovenden  and  Fincux 

TA 

—  i>:ji^^ 

Howard  v.  Bartlctt 

59 
3«o 

Johnfon  v*  Dier           ^ 

I  X 

268.  52$ 

*/•       TT   l/VU 

491 

3J*»339 

Howlett  and  Foden 

749 

n 

302 

Hubbard's  Cafe 

141 

.     92 

Hughes  V.  Phillips 

117 

V.Turk    - 

227 

— ^ — —  V.  "Robotham 

98 

Jolliffe  and  Broad 

269 

- — ' and  S  tanford 

634-  640 

Jones  V.  Davers 
— —  and  Ewer 

529 

564 

43i: 

Humfry  and  Lathbury 

157 

— —  V.  Jones 

loa 

Humphry  and  Langfaer 

370 

243 

Huntington  and  litxTf 

81 

V.  Winkworth 

355 

Huntley  and  Lcwkncr 

3SB 

Jordan  and  Wilkes 

598. 60a 

Hurd  V.  Lenthall 

89 

Jotham  V.  Ball 

529 

Button's  Cafe 

202 

Ipfleyv.Turk 

601 

Hye  V,  Wells 

25 

Ifeham  and  Withers 

285 

HyntonflwJMinn  ^ 

L 
Jackfon  ^W  Parks 

379 

Iftead  and  Clarke 

574 

9 

283 

Kebbleth waite  and  Stephens     2  ^6 

ib. 

Keen  v.  Cope 

497 

Jacob  V.  Allen 

488 

Keighley's  Cafe 

469 

J63 

Kemp  V.  Goodall 

392 

James  Ti.  Rutlech 

529 

Kenafton  and  Tracy 

'39 

fane  and  Paradinc 

630 

Kent  and  Gibbon 

284 

Jafon  V.  Jervis 

696 

Kirby  v.  Whitclow 

141 

Jayfon  v.  Ralh 

435 

Kerman  and  Johnfon 

338.  339 

JefFeries  and  Gray 

27 

Keymis  and  Jenkins 

*95 

Jeffrey  v.  Guy 

305 

Kind  V.  Carter 

305 

Jeffrey's  Cafe 

53^ 

King  V.  Marborough  and  Cra- 

Jenkins  v.  Kcymit 

*95 

ker 

598 

\ 

• 

King 

A  TaUe  of  the  Names  oftbi  Cafes  cited. 


King  v.McIIing  Pa^e  293.425.  427 

-*—  V.  Moor  436 

V.  Rumball  544 

—  V.  Twine  358 

—  V.  Wendman  li. 
Kneela  nd  and  R  ich  1 04 
Knight  V.  Hairy  10 
Knipe  V.  Hobarc  379 
Knowlcsv.  Luce  84 


Kyncto  andOoxxxfx 


282 


LaoonWLee  283 

Lamplughv.  Bntichwaite  117 

LaiK  and  Alexander  332 

— ^  and  Beaver  334 

— -^  and  Brown  530 

-~- fl/«/ Phelps  529 

•/!«£/ Wea  9 

Lange/zWFacy  335 

Langher  v.  Humphry  370 
Lingley  v.  Baldwin         425.  427 

LanCdown  and  Penphrafe  3  84 

Laihbury  V.  Humfry  157 
Laundy  and  Pomfret         63 5.  64 1 

Lavender  v.  BlackftcMie  696 

Lawrence  v.  Jacob  563 

Lea  v.  Exelby  98 

Leak  and  Another  v*  Hall  841 85 
Lee  V.  Brace                     459, 460 

^v.Lacou  283 

— —  V.  Withers  3 26 

Leech  and  Fitzherbert  599 
" — -  and  Hertford            65  5 .  65  7 

Leiccfter's  (Earl  of)  Cafe  497 

Le  Marchant  v.  Rawfon  184 

Lemhall  and  Hurd  89 

I#cflUr  v.  Wroth,  315 


LeviDgftone  v.  Stoner 
Lc  w  in  flrwrf  Sorrel 
Lewis  and  Broadhead 
Lewis's  Cafe 
Lcwkner  v.  Huntley 
Ley  and  Francis 
Liford's  Cafe 


XXXV 

Page  53 

66i 

39 

358 

3<57 
640 

Lincoln  (Bifhop  of)  v.  Cooper  654 
Lindfey  v.  Lindfey  581 

Linfield  v.  Feme  350 

Lifard  v.  Stamp  .    ^(^^ 

Lifle  and  Armftrong  ^60 

—  and  Wharton  <5  jj 

Lidi/iw^Salftenftall  1^5 

Liihebye  and  Coryton  59 

Littleton's  Cafe  3^5 

Liycrfedge  and  Hanfon  .330 

.  Load  and  Haft iiigs  r  r  r 

Locky  v.  Locky  ^  1 1 

Lodge  V.  Weedon  59 

Lofield's  Cafe  65 

Lomax  v.  Bird  ($53 

London  Sheriffs  and  Wflfon  4 1  a 
Long  and  Button  (J(j  | 

and  Rew  598,  599,  600 

j//rfSealc  261 

Long's  Cafe  g^ 

Lother  tfwrf  Brown  3x1 

Loveday  v.  Claridgc  4-^ 

Lovelace  v.  Grimefden  9 

Lovice  V.  Goddard  jo* 

Low  <7/7rf  Wheatley  135 

Lowdall  /i/jrf  Pawfey  2p^ 

Lowndes  /j//rf  Quiltcr  3^:1 

Lucas  and  The  Corporation  of 

Warwick  (j^^ 
Lucas's  Cafe  2r 
Luce  flw^Knowlea  •  84 
andV%\\^^      '                  i^y 

b  %  Lucking 


XMXYl 


A  tahli  cfthi  Names  ofih$  C^Jts  citid. 


Lucking  V.  Denning       Page  156. 

278 
Lucy  and  Bifhop  of  St.  David  310 
Lufticr  and  Pafton  1 49.  285 

Luther  and  Grcfley  739.  7S0 

Lyon  and  Hinde  7  3 

M. 
Maby  v.  Shpphcrd  5  74 

Madox  a«rf  Selfc  7^4 

Magdalen  College's  Cafe  2 1 5 

Mal^/iflf  Doughty  516 

Malapert  and  Salter  43^ 

Manning  v.  Andrews  353 

Mannings  v.  Townfliend  36 

Man's  Cafe  3^9 

Marborough  and  Craker  and 

King  S9« 

Marcella's  (Abbot  dc  Strata) 

Cafe  .  152 

Margatrcn  and  Watkinfon  320 
Marribod  v.  Dorrell       •*  669 

Marriott  0/1 J  Roberts  332 

Marftiam  v.  Bulwer  283 

Martin  v.  Delboe  710 

tfwJHigginfon  278.  575 

**—  V.  Sitw^ll      •  '       49t 

Martingdalc  v.  Andrcwj  59 

Mafon  V.  Chambers  39 

■    ■  >  and  Davies  580 

>t    ■■   ■  V.  Grafton  536 

diallers  ana  Wright  wick  387 

Mawgridge's  Cafe  480 

Maynard's  Cafe  384 

Meadly  v.  Tomlins  647.  652 

Medly  v.  Talmy  652 

Melburne  and  Spencer  268.  529 
ijelling  and  King  '  293.  425.  427 
Mcndyke  v.  Stint  278 

Mefccr  V.  Tutt  ^01  ♦  /^q6 

2 


Merchant  and  Smidi         Page  599 
Merler  and  Carew  283 

Merrick  v.  Spark  401.  406 

Merryland  and  Wilkinfon  252.  339 
Metcaif  a/ij  Harrifon 
Mevnell  and  Holme$ 
Michael  ai»/Ratclifie 
Michel  V.  Bi{by 

and  Proby 


282 

545 
268 

278 

435 

162 
168 


Mico  and  Attorney  General 

Middleton  <i/i^  Parkes 

Migod's  Cafe 

Milbank  and  Bowman 

Mlldmay's  Cafe        2i(S.  490.  494 

Milford  V.  Smith  459,  460 

Miller  and  Robinfon 

Millner  jni/Houblon 

Milton  and  Pattifon 

Miner  v.  Hynton 

Mires  V,  Solebay 

Mitchill  and  Cotes 

Monnings  v.  Monnings 

Montague  and  Bath 

— -  and  Shclton 


295 

235 

116.  558 

37? 


Moody  and  St.  John 
Moor  and  Baker 
-~-  and  Chambers 

and  King 

Moore  and  Fitzwilliam 
More  v.  Hodges 
Moreton  v.  Briggs 
Morgan  and  Owen 
Morgan's  Cafe 
Morley  v.  Pragnell 
Morrice  aud  Prideaui^ 
Morris  ^WTraflcll 
Morfe  V.  Slue 
Mofely  and  Wolley 
Mountague  and  Brook 


594 

575 
664 

253 
286 

7-44»59 

59 
18s 

43<5 

323 

149'  2831 

89 

59 
286 
269 
loi.  105 
418 
SS^ 


A  ^aile  off  be  Names  of  the  Cafes  cited. 

ilouhtjoy's  Cafe 
Moyfcr  v.  Gra^ 
Mttlib  v:  Shere 
Munt  and  Fofteir 
Mufcot  V.  Ballett 


iluflendine  and  Quilter 


593 

593 

3 

3^5 


658, 


Napper  and  Priddle 
Needham  v.  Vernon 
Needier  v/ Biihop  of  Wih- 

chefter 
Nelfon  ^.  Smith 
ifeyil  V,  Bates 
i^cvifon  V.  Whitley 
^cwnham  and  Finch 
Newport  and  Godfrey 
Newton  V.  Bamadine 


392 


660 
740 


Olive  and  Benfon 
Oliver  and  Dent 
■    ■'         and  Watkins 


xlxvu 

.  44 


150. 


Nichols  V.  Walker 
Nindick  v.  Stuit 
Noel  V.  Wells 
Norfolk  vi  Gifibrd 
Norris  V.  Barrett 
''      ■      V.  Friend 
**  V.  Stapes 

North  i/i  Crompton 
Northampton's  (Marqois  of) 

Cafe 
l^ortrop  and  Booth 
Norwich's  (Dean  and  Chapter 

of)  Cafe 
Nofworthy  v.  Wyldeman 
Nottingham  v.  Jennings 
Nurfey  and  Snowling 

6. 

Obrian  v.  ^airf 
Ockham  and  Saris 


216 

530 
282 

si6 

tf?* 145 
299'  374* 
375-  S4S 
Si 
156 
152 
719 
507 
562 
169 
327 


3^5 
554 

499 
116 

544 
320 


98 


Ollict  V.  Befly 

Ottyon  V.  Trycrs 

Opey  V.  Tho'fnaCris 

Opie  and  Peters  90. 

Ofbafton  and  Whitwick 

OfberfonaWTuH 

Ofman.  v.  Shetfe 

Ovington  and  Bedford 

Owen  v.  Morgan 

Oxford's  (Chancellor  of)  Cafe   55 

—  (Univerfity  of)  Cafe     ijs 


54^ 
455 

117 

220 

203 

334 
X16 

565 


Pi 

Pace  and  Collingwboii       219. 687 
Packman's  Cafe  96.  151 

Page  arid  Harwood's  Cafe 
Pain  t;.  Rochefter  &  al' 
Paine's  Cafe 
Pallye  v.  Luce 

Palmer  and  The  Attorney  Ge- 
neral  6x8.  620,  621 

>  V.  Fletcher 

Pappillion  v.  Voice 
Paradine  v.  Jane 


Parker  v.  Cotton 
Parkes  v.  Middletori 
Parks  V.  Jackfon. 
Parfon's  Cafe 

V.  Gill 

Partridge  and  Bray 

■  and  Payne 
Pafton  V.  Luther 
Paternofter  and  Webb 
Patridgfc's  Cafe 
Pattifon  t/.  Milton 
Paul  (St.  Dean  and  Chap,  of) 
V.  Capell  322 

b  3  Pawlec 


«5 

5 

497 

147 

624 

^74 

43*, 
630 

387 

162 
283 
319 

37<f 
191 

342 
149.  28jp 

549*  550 
3  20 

II 5.  558 


xuviii  A  TaiU  of  the  Names  if  the  Cafes  citid. 


Pawlct  v.  Pawlet    Page  719,  712. 

741-  747 
294 

117 

2 


Pawfcy  V.  Lowdall 
Payne  v.  Partridge 
Peake  and  Ball 
Peircc  ^WPerryman 

Pcitoc's  Cafe  i^^.  570 

Pelles  V.  Brown  325 

Pcmbroke'd  Cafe  564 

Pennington  v.  Piatt  334 

Penny /i«i  Butts  355 

Penphrafe  v.  Lanfdown  384 

Perrin  v.  Bud  191 

Pcrryman  v*  Peircc  2 

Peters  v.  Opic  90.  117 

Petre  v.  Woodroffe  307 

Phelps  V.  Lane  529 

Plicttiplace  and  Yates  719.  722. 

738-  742.  75^ 
Phillips  atid  Hughes  1 1 7 
Philipfon  and  Dale  596 
Pickas  V.  Guile  136 
Pierce  and  Afton  67 1 
Piggott  V.  Heron  655 
Pigot  V.  Pigot  J02 
PIgot's  Cafe  .110.  112 
Pike  V.  Puleyn  114 
Pinchon's  Cafe  437 
Pinkncy  v.  Eaft  Hund.  667 
Pinncirs  Cafe  142 
Pitfall  and  Fofter  3  70 
pittotf^/rfDay  311 
Pix  and  Burditt  1 46 
Plater's  Cafe  1 32 
Piatt  and  Goldfmith  323 
— — .  ^/iJPennington  3  34 
Playtcr's  Cafe  419 
Plummer  v.  Webb  549,  550 
Pococke  V.  Cole  634 
PolletflwJ  Worlich  452 
Pomfret  V.  Laundy  635.  641 
Mi—  V.  Ricroft  J  49 


Pool  v.  Archer  Page  63 1 

■  and  Others  and  Gwyn     154, 

190. a76 
Popham  k\  Bamfield  ^ 

Pordage's  Cafe 
Porter  and  Butcher 

andTrj        729.  7jr 


Portington's  Cafe 
Poultney  and  Attorney  Gene- 
ral 389, 
Powell  and  Haromond 
• —  V.  Windfc 


575 
426 

31a 

592 
747 


Powers  and  Prior 

Powlter^s  Cafe 

Pragnell  and  Mor  ley 

Prat  V,  Dixon 

Prcfgravc  v.  Saunders 

Preftley  az/i  Chantflower 

Prefton  v.  Hind 

Prkc'i  Cafe 
[  Priddle  v.  Nappcr 
I  Prideaux  «.  Morride 

Prince's  Cafe 

Prior  V.  Powers 

•—  and  Another  and  Hopkins  60 1 


390 
ftt 

262 

215 

59 
149 

59a 

M7 

56^ 

598.  600 

6 J 8.  663 

286 

III.  216 

52S 


Pritty  and  Garrett 
Proby  V.  Michell 
Prowd  and  Hancockc 
Prowfc  V.  Abingdon 

Puleyn  andVikc 
Purefoy  v.  Rogers 
Purfell  and  Hamond 
Pye  v.  "George 


729 

415 

718.  720, 

7M 

M4 

46.  353 

419 

223 


Queen  v.  George  523 

Queen's  College  Oxford  (Cafe 

of;  X24 

Quilter  v.  Lowndes  392 

— --^  v.  Muflcndine  ih. 


A  Table  rfthe  Names  iff  the  Cafes  cited. 


XXX)^ 


669 

435 
401 
a68 

571 

121.  216. 


R. 

Sains  and  Gordon 
Ram  and  Obrien 
Rand  V.  Cartwright 
Randal  and  Alklii 
Ralh  and  Jayfon 
RatcliiFc  r.  Daviet 
■       !;•  Michael 

■  ■     ■     nnd  Roper 

■  ■     ■  and  Sheffield 

219 
Rawfon  and  Le  Marchant  264 
Rca  V.Barnes  567 

Read  V.  Hatton  ^26 

—  tf«/ Smith  665.673 

"-— V.  Wilmot  576 

Read's  Cafe  303 

Reed  and  Walley  5  39 

Rcerc  and  Tregmiell  674 

Reercs  v.  Winnington     338,  339 
Renninigton's  cafe  320 

Rew  vm  I^ng         598^   599,  600 
Reynolds  r.  Buckle  1 1 

Rich  v.  Knceland 

■ and  Ward 

Richard  v.  Bowler 
Richards  and  Speake 
Richardfon  and  Sedgwick 
Riches  IT.  Brigges 
Richmond    (Duke  of)  and 

Friend 
Ricks  and  Dike 
Ricroft  and  Pomfret 
Ridler  and  Johns 
Rifden  and  Crouch 
Riveis  (Earl  of)  v.  Derby  720 
Robbins  v.  Standard 
Roberts  v.  Marriott 
■■■■       V.  Trcnaynt 


104 
^6 

SIS 
39 « 

284 

136 

149 

3<53 

549 

II 

638 

722 

358 
33i 
586 


Roberts  and  White 
Robin  fon  v.  Dufgale 
*  V-  Miller 

Robotham  and  Hughes 
Rocheftcr  &  Al'  and  Pain 
RofFey  and  Hinton 
Rogers  and  Purefoy 
Rookeby  and  Statrc 
Roper  V.  Ratclifie 
— — •  V.  Roper 
— —  and  Wifemaft 
RoiTenden  tff»/ Hedgeborrow 
Rowe  d/irf  Johtifon 
Roylcy's  Cafe 
Royfton  v.  Barton 
Rudyard  v.  Hanningtoa 
Rumball  and  King 
Rundale  v.  Eelcy 
Rutlech  arid  J^mes 


Page  42 1 
721 

98 

I 

586 

46^353 

34* 
57* 
6j6 

708 

6 

302 

»S 

M3 
'47 
544 
293 
5^9 


Sainthill  and  Warren 

Salford'sCafe 

Salifbury's  (Bifliop  of)  Cafe 

Salmon  v,  Jones  243 

''^^^'^and  Talbot  iS41-  ^S^ 


8 

33» 
28(5 


Salftenftall  v.  Lith 
Salter  v.  Malapert 

■  and  Tafker 
Sanders  and  HoHett 
Sandford  and  Cv^\tn 
Sands  v,  Bladwell 
Sand's  Cafe 
Sarsfield  v,  Wcthcrley 
Saunders  and  Prefgravc 
Savage's  Cafe 
Scroggs  v.  Grefliam 
Scroop's  Cafe 
Searle  v.  Long 
.— -  vt  VVilliamt 


193- 
43* 
•      9 
565 
544' 
710 

97 

5 

59* 

370 

^     438 

570 

261 

215 

Sedgwick 


A  ^ahie  of  tie  Names  tfthe  dajis  died: 


Sedgwick  V.  Richardfon  Page  284 


Selfe  V.  Madox 

7'4 

Scllcy  and  Dalton 

358 

Scmphill  V,  Baylcy 

743 

.754 

Seymour's  Cafe        120. 

130. 

453 

Shack  tf/w/Grymcs 

355 

Sbalmer  v.  Fofter 

268. 

529 

306 

Shaw  aim/ Herbert 

602 

89 

Sheafe  andOimzn 

334 

Sheffield  u.Ratcliffe  121 

•  216 

»2I9 

Sheldon  and  Gardiner 

353- 

373 

ShcUey's  Cafe           459^ 

460. 

62jr 

Shelton  v»  Montague 

286 

Shepherd  and  Maby 

S74 

Shere  and  Mulfo 

593 

Sherrington's  Cafe 

437 

Shernaan  v.  Withers 

711 

nt2 

Sherwood  and  Shaw 

89 

Shirley  and  Bucher 

28s 

Sholler  and  Smartle 

373 

Short  V.  Helyar 

282 

Shrewibury's  (Earl  of)  Cafe 

84. 

124 

Shuttleworth  v.  Garnet 

491 

Simpfon  aff(/Beal 

305 

— — -  and  Hawley 

90 

Sitwell  flitt/ Martin 

492 

Slackocflf/J  Walker 

419 

Slade  V.  Drake        648.  65 1 

.659 

Slater  and  Blockley 

8.44 

—  V.  Smallbrook 

310 

Slingiby  and  Shalmer 

306 

Slocomb  v»  Hawkins 

39 

•315 

Skxromb'sCafe 

268 

.528 

Sloper  and  Child 

283 

S|ue  and  Morfic 

101 

.  105 

Smallbrook  and  Slater 

310 

Smartle  v.  Sholler 

373 

SmithtfffJBiggot 
— —  v.  Bowen 
and  Crimes 

—  V.  Harward 
— —  V,  Johnfonf 
— —  v.  Merchant 
— -flwrfMilford 
— *—  andU  tMoti 
-—A—  v.  Read 

■     ■  V.  Smith 
— -  V.  Stafford 

—  and  Wcyman 
SnelBng  af/it/ Squibb 
Snow  V.  Cutler 
Snowling  v.  Nurfey 
Solebay  /rW  Mires 
Sonda/s  Cafe  292.  3749 

Sorrel  V.  Lewin 
Southampton  (l)uke  of) 

Wood 
Southcot's  Caf(» 
Sowle  v.  Gerrard  91-  95 
Spalding  t;.  Spalding 
Spark  and  Merrick 
Speak  and  Edlefton 
Speake  v.  Richards 
Specott's  Cafe 
Speer*s  Cafe 
Spencer  v*  Melburne 
Spencer's  Cafe 
Spicer  v.  Spicer 
Squrb  v.  Holt 
•— » V.  Snelling 
Stafford  v.  Bateman 
T—  and  Smith 
Stafford's  Cafe 
Stamp  and  Lifard 

flWTurbervilk 

Standard  and  Robbins 


Page  46 

149. 260 

509 

283 

92 

599 
459,  460 

530 

665.  673 

719.  721 

68,  69 

278 

714 

326 

594 
375.  426. 

and 

73« 
102.  134 

•  539-  544 

64 

40^. 406 

455 

391 

359 

9% 

2684 $29 

23 

325*  326 

156-575 

714 

53 

68,69 

127 

268 
5t6 

Stanford 


4  fahli  ofthi  Names  of  the  Cafes  cited. 


Stamford  v.  Cooper  Page  548 

'  V.  Hughes  634, 640 

Stapleton  v.  Chcelc  722.  737. 75^ 


Stapes  and  Norris 
Starkey  and  Bade 
Starre  v.  Rookeby 
Statham  and  DennU 
St.  Aubyn  v.  Cox 

Stephens  v.  Brittridge 
— '—  and  Cafe 

r V-  Kcbblethwaitc 


Sterling  ^WTumer 

Stiks  iiff^  Stoke 

Stint  and  Mendyke 

St.  John  V.  Moody 

$t.  John's  Cafe 

Stoke  V.  Stiles 

jStoner  and  Leriogftoa 

Strangc*8  Cafe 

Stranfliam's  Cafe 

Stratton  v.  Grymes 

Strike  V.  Benfley 

Stringer  and  White 

Stroud  V.  Hofldns 

Stttit  and  I^dick 

^tukely  and  Aris 

Sugg  and  Whcadon 

Sutclifie  V.  Conftatde 

Sutton  V.  Jewke 

SwaineaWDaw 

l^weeting  jm/ Attorney  General 

618.  622.624.  626 
Sjdowne  ti.  Holme  654, 655, 656 


269 
III 

34^ 
370 
278 

565 
536 
276 
286 
176 
278 

44-59 
132 
176 

S3 

ft82 

141 
730 
3^5 
696 

147 
156 
491 
418 

332 
730 
191 


Page  6s% 

9 

355 

s 

'7 


Talmyfl/w/Mcdly 
Talker  V.  Salter 
Tatam  atid  Upchard 
Tavcmei's  Cafe 
Taylor  and  Chambers 
Temple  v.  Temple 
Tcndring  Hundred  W  Camb- 

iing  284 

Terrctt  v.  Frampton  89 

Ttcrry  and  Hall         7 1 8.  720.  7  24 

530 

3i 

127 

53« 
250 

315 
69 
98 

638 

30P 
638,  639 

71a 

485 
647.  6$% 

121 


Talbpt  V.  Salmon 
p—j j/y(/ Tracy 


tf47-  6S2 
536 


■  ■  i   ■  V,  Hooper 

■  V.  Huntington 
Tcy'8  Cafe 
Thaire  and  Drope 
Thomas  v.  Willoughby 
Thomafi  u$  and  Opey 
Thompfon  andf^hxk 
Thorp's  Cnfe 
Tiiden  v.  Walter 
Tilly  v.  Collier 
Tindall  and  Uvedall 
Tivell  and  Webber 

Tomkjns  v.  Bennett 

Tomlins  and  Meadly 

Tooke  V.  Glafcock 

Toomes  v.  Etherington 

Tournay  v-  Toumay 

Townfend  and  Mannings 

Tracy  v.  Button 

V.  Kenafton 

V.  Talbot 

TtaffcU  V.  Morris 

Tred way 's  Cafe        212.572 

Tregare  v.  Gcnnings 

Tregmicll  v.  Reeve 

Tregofe  v.  Wennell 

Trenayne  and  Roberts 

Trencher's  Cafe 

Trefliam's  Cafe 


220 

719 

36 

674 

139 

536 
269 

67^ 

387 
^74 

593 
586 

284 

>5^ 

Trevor 


llii 
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Page 


41(5.  431 

661 

456 
203 
526 
227 
601 

527-  5:75 
186 

»7 

401.406 

358 


Treyor  t^  Trevor 
Trot  avd  Benton 
Tryers  aud  On  yen 
Toll  V.  Ofberfon 
Turbervillc  v.  Stanop 
Turk  and  Johnfou 
—  and  Ipfley 
Tuarner  is  Fclgate 
*■  v»  Sterling 

Turner's  Cafe 
Tutt  and  Mercer 
Twiue  and  King 

Fghtred's  Cafe  yi8 

Diaderwood  and  Hughe*  564 

Vpchard  v.  Tatam  355 

Uply  and  Daniel  5  j  8 

rWher  and  Burrowes  5  29 

Uvcdall  V.  Tiiidall  368.  639 

Van  V.  Clark  718.  720.  724 

Yanderbergh  v.  Blake  191 

Tanghait  and  Woodroffe 
Vavafor  v.  Baile 
Yere  and  Hambleton 
Ycrmtiden  and  Heath 
Ycnion  and  Adney 
■■  ■         and  Needliam 
ycinon*s  Cafe 
Verral  (Aid  Cn?^ 


530 

419 
12.232 

3512 

575 

740 

lotf.  303.  370 

259 


Ytcary  v.  Farthing  .    . 
Vincent  and  The  Aitomcy 

General 
Ycdcc  and  Papilllon 

W. 

Wadcif«rfBrittQtt 
Wade's  Ofe 


527 

664 

432 


508 
117 


Waggoner's  Cafe  *  Page  26^ 

Wakeman  v.  Wakcr  4 1 

Waker  and  Wakeman  i*. 

Waldgravci/W Fleming  7t^.  739^ 

740 

Walford  w.  Bcncr*s  Hundred 
Walker  and  Nichols 
V*  SlacLoc 


Walker's  Cafe 
Wall  V.  Duke 
Wallcy  V.  Reed 
Wallis  and  Haflcr 
Walfingham*s  Cafe 
Walter  v.  Bould 
— —  and  Tilden 
Walthoe  and  Wriglit 
Walton  V.  Waterhouie 
Ward  V.  Britton 
•••~—  V.  Rich 
Warkhoufe  andCh3mhcx% 
Warner  and  Hawe^ 

and  Webb 

Warr  v.  Warr 
Warren  and  Jackfon 
—  V.  Sainthill 


219, 


28j 
82 

4'9 

586 

'3 

492 

y    220 

54« 
63^ 
452 
631 

638 

25 

35ir 

5»7 

6^6 

7'9 
^B3 


Warwick  (Corporation  of)  t^. 

Lucas  ^^j 

Waterhoufe  v.  Ba ude  j  «  , 

and  Walton  63  1 

Watcrcr  v.  Freeman  190.  193 
Watkins  t\  Oliver  ^  *  ^ 

Watkiirfbn  v.  Margatrea         32a 

^  ««</  Worthy  ,-^^ 

Watts  x^,  Brayne  259^  260*  5  2(5 
Wave  iw// Chafe  23 
Webb  V.  Batchelor  2(^6,  j  .^ 
—  ««/Hamniond  322,322 
V.  Herring  64.  83.  325.  374. 

375- 544*545 
"-•—  «•  Patcmoftcr        549,  j^o 

Webb 
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Webb  a«rfPluxnmer  Page  549,  550 

710 
486.  489 
190.  193 


— —  V.  Warner 
—  and  Wood 
Webber  v.  TiveU 
Weblter  and  Czrj 

• V.  Haigh 

Weedon  and  Lodge 
Weigham  and  Grieves 
Weldcn  and  Ford 
■  V.  Gregg 
VTcTls  and  Hjc 
— —  and  Noel 
Wendman  and  King 
Wcnnel  aWTregofc 
Weft  V.  Lane 
Weftby'sCafe 
Wcthwell  and  Dimock 
Wetherley  and  SzTsficld 
Weyznan  ti«  Smith 
Wharton  v.  Lifle 
Whcadon  v.  Sugg 
Whcadey  v.  Beft 

■  Vm    Low 

White  v.  Roberts 
■     '^  V.  Stringer 


150 


143 


59 

152 

002 

15a 

358 
593 
9 
»5S 
144 

5 
278 
639 
418 
188.581 
136 
42  X 
696 
141 

293 

315 

220 

98 

308 


Whitelow  andKcrhj 
Whiting  and  Wilkins 
Whitley  and  Ncvifon 
Whitlock'sCafe 
Whitwick  V.  Ofbaftoh 
Wickals  V.  Johns 
Wicket  v.  Creamer 
Widdrington   and  Chrift 

Church  College 
Wilde's  Cafe 

Wilkes  If.  Jordan  598.  600 

Wilkins  V.  Whiting  293 

Wilkinfon  v.  Merryland  252.  339 
Willans  v.  Hide  629 

Williams  v.  Drew  581 

3 


5«9 

292 


Williams  and  Searie         Page  2 1 J 
Willock  V*  Hammond 
Willbughby  v.  Gray 
■  —  and  Thomas 


325 
282 


Wilmot  and  Read 

Wilfon  V.  Chambers         141 

■  and  Creagh         740- 


250 

576 

355 
746. 

755 
539 
»9 
4xa 


Wilfon  v.  Dyfon  and  Others 
and  Horton 

V.  I-.ondon  Sheriffs 

Winchefter  (Bifliop  of)  and 

Needier  216 

Winchefter's  (Bifliop  of)  Cafe  647* 

648,  649-  654 


Wmckworth  and  Jones 
Winde  and  Powell 
Wingficld  A^i^Duncombe 
Winlow  and  Field 
Winnington  aa^  Reeves 

Winter  v.  Bermingham 
•      V,  Garlick 


Wifemaa  v.  Fofter 

■  ■  ■      V.  Roper 
— ■         If.  Wifcman 
Withers  v.  Ifeham 
i^'         and  Lee 

■  ■■       and  Sherman 
Witty  and  Gilbert 
Wolley  V.  Mofely 
Wood  V.  Avery 

^^v.  Duke  of  Southampton  732 

and  Hovrzxd 

v.Wcbb 

Woodcock  and  Bateman 
Woodroffe  and  Petre 
"■        —  tf.  Vaughan 
Woodfon  arfd  Hicks 


355 

262 

217 

574 

338* 

339 

667 

329, 

730 
708 
530 
286 
326 
711,712 

539 

418 

63« 


49» 

73^ 
276 
307 
530 

657 

Woodward 


xliv 


A  Table  of  the  Names  ef  she  Cajes  cited. 


Woodward  v.  Bonithan 

'  ■  '  V.  Fox 
Wootten  V.  Hale 
Wprccfter's  (Dew  and 

ter  of)  Cafe 
Worlich  V.  PoUej 
Wonnair^  ^afc 
Worrall  v.  Atworth 
Worthy  v.  Watkinfori 
Wrcnford  and  Afhfield 
Wright  and  Bannifter 
■*  V.  Gqfard  648 

'  ?  ■      v.  Walthoc 
Wright's  Cafe 
Wrightwicjt  v,  ftjaftcrs 


Page  75 
21 1  •  224 

Chap- 

317 

16 

329 
3*o 
567 
654.  657 
.  655.  660 
452 
$48 
387 


Wroth  and  Lepur  Page  315 

Wyat  V.  Aland  284 

Wyldeman  and  Nofworthy       1 1 6 
Wyndham's  Cafe  497 

Y. 

Yale's  Cafe  389 

Yates  V.  Phettiplace       7r9»  722. 

738-  742-  756 
Yelvcrton  v%  Yelvcrton 
Yeoman  v.  Barftow 
York  (Archbifliop  of)  and 
Brickhead 

■  ■  and  EWf 


243 
586 


Young  V.  Young 


360 
302 
149 


ERRATA. 

Fage  3na%  of  tfic  Table  of  the  Caf^a  rftet  Pr*deaux  v.  Robcrtj, 
inftead  of  25 1  read  231. 
6.  line  20.  ij^/^- accepts  dekuL 
6.  in  inargin,jfi»-  2  Frecm.  read  i  Frecm, 
15.  in  note,  tfter  heat  dele  of. 
20. 1.  10.  in  margin,/w^  cattle  nr#^  chattel. ' 
€2.  in  niargin,/flr  where  read  when. 
207.  in  margin,/flr  bread  read  bred. 
229.  in  margin,  tfter  8  Co.  read  ^t.  b. 
247.  in  note,  after  conufance  read  or, 
272.  in  note,  for  natural  r^/i^/ materiaL 
47  »•  '•  i6./or  Geo.  2.  read  Geo,  i. 
<Jf o.  in  notc/w  alterations  frtf</  alteration. 


D  B 

Term.     Sana.    Hill 

7  Will.  ilL  m  B*  R* 


Sir  John  Sommcrs,  Keeper  of  the  Great  Seal, 
Sir  John  Trevor,    Mafter  of  the  RoUs, 

John  Holt,  Knight,  Chief  Jiifticei 

WiHiam  Gregory,  Kmgbt^^ 

Thomis  Rookeiby,  Knight,  \jufiiees  oftbeKing^s  Bench, 

Samuel  Eyrej  Knight,        J 

George  Trcby,  Knight,  Chief  Juftice. 

Edward  Nevil,  X^wifii/,  1 

John  Powell,   Knight,    >  Jufiices  $f  the  Common  Pleas* 

John  Powell,   Knight,  J 

Edward  Ward,  £vig;i^/.  Chief  Baron. 

Nicholas    Lechmere,    ^ 

John  Turton,  K  Barons  of  the  ExcheqUir. 

Littleton  Powys,  Knight,  \ 


CulUford  ver/1  CardoncU. 

IN  debt   upon  bond  the  defendant  demanded  Oyer,  by  ^^^^  ^^ ^^ 

which  it    appeared,    it  was    made    to  render  an   ac-  topayhtffibc 

count  to  the  plaintiff  of  the  profits  of  an  office  in  the  SJBce'being'* 

Cuftom-houfe  and  to  pay  him  the  half-part  of  them ',  and  ^fJ*J|*gj*  g*^ 

afterwards  pleaded,  diat  by  the  Aatute  5  (sT  6  Ed.  6.  cap.  i6.  c.  1$.  to  the 

Principaltsod  t« 
Ntaintlie  AthcHitIf  eo  Mtafelf  1i  good.— >Otb<r«rlfe  b«d  it  been  for  i  fum  certain,  a  Salk.  466* 
S.C.  Comb.  356.  S,  C.  isMod.  9aS.C.  H^lt  506,  S.  C,  ftBvra^sEcd.  Law.  p.43.  Gib. 
Cod.  980. 

Vol.  I.  B  If 


Cafe  I. 


2  De  Tenn.  Sand.  Hill.  7  Will.  III. 

Cwtiir©iD     If  any  pcrfoa  ihall  fell  any  office,  or  deputation  of  any  office^ 
•OH  ILL.        i^c.  or  take  any  money,  bond,  t^c.  for  any  office,  or  deputation 
of  any  office,  which  concerns  the  adminiftration  of  jufttce^. 
tsff.  orany  of  the  king's  cuftoms,  Wr*  he  (hall  forfeit  (i)  of- 
fice and  right  of  deputation,  Wr.  and  fuch  bond  ftiall  be  void  \ 
And  that  the  defendant  was  made  deputy  to  the  plaintiff  in  his 
office  in  the  Cuftom-houfe,  who  took  his  bond  corrHptly  for 
the  grant  of  fuch  deputation^    Upon  whijch  there  was  a  de- 
murrer 5  and  adjudged  for  the  plaintiff  j  for,  his  bond  is  not 
"watliin  the  ftatutc  of  6  Ed.  6.  being  only  for  part  of  the  pro- 
fits,  which  the  defendant  receives,  and  is  no  more  than  if  the 
plaintiff,  make  a  deputy  and  allow  him  a  falary  \  for  here  he 
allows  the  defendant  a  moiety  of  the  profits  for  his  falary, 
and  the  fecurity  taken  for  the  otlier  moiety  is  not  a  falc  or 
's'lkUfi^       corrupt  bargain  for  Ae  deputation  ;  othcrwife  if  the  defend- 
S.  c.  /\'        ant  had  given  a  fum  in  grofs  at  firft,  or  had  given  covenant 
I  Q     *5''        for  a  certain  fum  to  be  annually  paid  the  plaintiff.  (2) 
4  ««^-  »497.  Judgment  for  the  plaintiff. 

^59.  711.  717.  Forrcft.  fo6.    3  Bac«  Abr.  ^y^.  4  Com.  DJg.  X9?.  Via.  Abr.  tit,  OfctritndOp 
fc€x^    (0.3.)  pKl7>iS.  p.  129. 

(1)   And  the  King  cannot  reftore  ^/tiJE/fn/v^v.  G^W,  2  Salk.  411.  Combw 

him»  •*  for  a  perfon  difabled  by  a  fta-  zz%.  S.  C.    4  Mod.  215:8.  C.     Holt 

•*  tote  cannot  be  enabled  by  the  king."  541,  S.  C,     2  P.  Wms.  75.     4  Burr. 

Hob.  75.    3  IniL  154.    2  Hawk.  F.  C.  2494.   2  Ld.  Raym.  1245.    That  thi& 

6ch  edit.  p.  559.  ilatute  extends  not  KyJamMea  or  t» 

(2  j  It  was  determined  in  the  cafe  of  the  Colonies. 


Cafe  a.  Hiines  ver/.  Jeffreys. 

A  miirri»ge  with  T)  Robibition    was     prayed    to     the'    Spiritual     Courf^ 

rHa'ttl^wToU  -■^^   where  there  was  a  libel  for  an  inceftuous  marriage,  for 

within  tbc  U-  the  plaintiff  had  married   a  baflard  of  his  fiiler.     And  Sir 

Hicgai.  cfumb/'  Barth.  Shower  urged,  that  thi^  was.  not  within  the  degree* 

356.  s.  c.  prohibited  by  the  flatutc  of  ^2  Hen.  8.  fj)  for  a  baftard  wa^ 

s.  c.    5  Mod.  not  the  daughter  of  anyone*     I  /////.  113.157.     0  Cb.  65* 

\  Buro*»  Eccf  ^  baftard  is  the  fon  of  no  one,,  nor  has  any  relation,  but  is» 

Law  415.  the  fountain  or  original  of  his  own  blood,  for  he  derives  blood ' 

iiib.Cod.  413-  c                                r7j                1             !n     ji 

Via.  Abr.  tit.  .  of  no  ouc.     4 1  hd.  3.  9.  ^»      I  BeildU  102.                                 > 

M^rrfage*  E.  x 

pi.  IX.  p.  257.     Swinb.  5th  c4it.  95.    Seld.  de  Jure  Heb«  lib.  v«   cap.  10.  ml.  544. 


(i)   32  Hen.  8.  cap.  3^. 

DM'jti 


De  Term.  Sanft*  Hilt  7  Will  III.  > 

Dobbins  on  the  other  fide  quoted  die   argument  of  the     .Haiwii  v.. 
Biihop   of  Worcejler  \  and  he  fays,  the  words  in  Leviticus^ 
which  we  tranflate,  youjhall  not  approach  to  your  next  ofkin^  in 
the  Hibretu  tongue  i$,  youjha/l  not  approach  to  the  remainder  of 
jour  flejb  \  the  vulgar  Latin  fays,  ad  proximam  fanguinis  fuiy 
by  which  it  appears,  that  the  intent  of  the  prohibition  was  to* 
prohibit  an  approach  to  any  that  was  of  his  blood,  and  To  the 
expofitors  extend  this  precept  to  perfons  who  proceed  as  well         [  3  } 
from  an  illegitimate,  as  from  a  lawful  embrace.    Vide  99  Can. 
2603*     2Lifl*6Sj.     Lord  Chief  Juftice  held,  and  all  the 
Court  feeined  to  think,  it  would  be  very.mifchievous  if  a  baf- 
tard  ihould  not  be  accounted  within  the  ftatute  32  Hen.  8» 
for  by  that  rule  a  man  might  marry  his  own  daughter  ;  and  «Str.  iiSV 
\rhere  it  is  faid,  that  a'bailard  is  the  fon  of  no  one,  this  is  in 
civil  refpe£ls,  and  where  there  is  an  inheritance. 


Petit  and  Petit^-  fixecutofs  of  Richard  Petit, 
veff.  Smith. 

PRohibition  was  moved  for  to  the  Spiritual  Court, 
where  it  was  attempted  to  make  the  executors  diftribute 
According  to  the  ftatute  of  diftribution  22  £^  23  Car.  2. 
^.  lo.  And  upoil  a  confultation  it  was  urged,  that  executors 
are  only  truftees  of  the  goods  of  the  teftator,  lind  have  them 
to  adminifter  according  to  the  intention  of  the  teftator,  and 
where  they  have  paid  his  debts  and  legacies,  then  it  is  but 
reafonable  that  they  diftribute  the  furplus  to  the  next  of  kin 
to  the  teftator ;  and  tliere  was  a  cafe  cited  of  a  decree  in 
Chancery  between  (2)  Frofl^  aJ*  Forreji^  v.  Munt^  (a), 
where  the  teftator  had  made  the  defendant  his  executor,  and 
devifcd  to  him  as  follows,  viz.  I  give  unto  my  exe:utor  the  fum 

Executors.  Z.  7.  pi* 
(*)  I  Vern.  473.    i  Eq.  Abr.  143.  S.  C.  i  P.  Wmi.  550.  i  Sir.  673. 


Cafe  3. 


Execaton  (i) 
tre  hot  comj>el/* 
able  by  the  Spi- 
ritual Court  to 
make^diftribtt* 
tioji  acrurding 
to  the  ftttute  of 
aa  5c  23  Car.  2* 
Ld.  Raym.  86* 
S.  C.  363. 
I  P.  Wms,  7. 
S.  C.  Coffib. 
378.  S.  C, 
5  Mod.  247. 
S.C.     2£q. 
Abr.434.  pi.  13* 
S.  C.  4  Burnet 
£ccl.  Law  342* 
Vin.  Abr.  tit. 
7.  O.  b.  pi.  lOb 


(1)  *'  An  executor  from  his  name  is 
"  but  a  truftee,  he  being  to  execute 
'*  his  tcftator's  will,  and  therefore  cal- 
"  led  an  cxecotor.  And  this  is  the 
•*  reafon  why  the  Spiritual  Courts  can- 
*'  oot  compel  a  diAribuiion,  hnaufe 


"  they  cannot  enforce  the  execution  of  a 
"  truft."     I  P.  Wms.  549. 

(2)  The  name  of  this  cafe  is 
miftakcn  in  the  text,  it  is  Fofter  v. 
Munt, 


De  Term.  Sand.  HiU.  7  Will  HI. 

PiTiT  V.  j/*  5  /.  otily\  and  it  was  decreed^  that  the  executor  fliould  be 
accountable  for  the  refidoe^  for  the  intent  of  the  teftator 
appeared  to  be,  that  his  executor  Ihould  hive  only  5  /•  But 
the  Court  here  inclined^  that  a  prohibition  Ihould  go  -,  for 
the  cafe  cited  depended  upon  the  fpecial  words  of  the  wi^, 
and  did  not  extend  to  die  prefent  cafe.  (3) 

At  the  end  of  Eafter  Term^  7  WilL  3.  Sir  William  Gre^ 
gory,  one  of  the  Jtiflices  of  the  Kin^s  Bencb^  died\  and 
in  the  Trinity  Termfiilomhg  Sir  John  Turton,  one  of 
the  Barons  of  the  Exchequer,  wsu  removed  to  the  King^s 
Bench,  and  took  the  third  feat  in  that  Courts 


'  (3)  Prohibidon  was  granted  in  this  tions.     i  P.  Wms.  9.   The  execotors 

cafe,  and  afterwards  Smiih  brought  at  in  ihis  inflance  had  legacies  lefc  them, 

bill  in  Chancery  againft  the  executors  i  P.  Wms.  7.  fo  that  this  cafe  is  nor 

ibr  an  account  of  the  furplus,  and  the  diftinguiihable  from  that  of  FoJIer  v. 

Court  decreed  that  fnch  furplus  ihould  Munt^  but  they  are  both  governed  by 

go  according  to  the  ftatute  of  diftribu-  the  fame,  principle. 


•f 


1. 


I>  E 

Term.     Sandt    Trin^ 

8  WiU.  IIL  in  B.  R. 


Hufley  verf.  Jacob.  Cafe  4. 

jSfum^t.    The  plaintiff  declares  upon  the  cuftom  of  Whenimia 
merchants,  by  whidi,  if  a  bill  of  exchange  is  drawn   for  money  loft 
upon  a  pcrfon,  and  he  accepts  it,  he  is  liable  to  pay  it  5  that   J*  jj^  Sr,^ 
the  Lord  Chandos  had  drawn  a  bill  upon  the  defendant  for   Car.  %. 
the  payment  of  120  pieces  of  gold,  called  Guineas^  to  the   $,c.  JstlkJ 
plaintiff,  and  the  defendaat  accepted  thereof,  and  afterwards  ^{[^^'g'su 
refufed  payment.  The  defendant  pleads  the  ftatute  16  Car*  2.   5  Mod.  17^/  '* 
€»  7-  ^d  that  the  plaintiff  bad  played  with  the  Lord  Chandos   m4'.^s?-s/c. 
at  a  game  called  Hazard^  and  that  the  Lord  Chandos  had    H«>K9aS.  s.o. 
ioft  120  guineas,  and  this  bill  was  given  for  the  fecurity  of  a  Biirr.^^:^'* 
that  money.    Upon  which  it  was  demurred :  And  argued  by 
Sir  BartL  Shofver  for  the  plaintiff,  that  this  plea  am'^"''*H  to 
the  general  iffue  ^  f or  an  non  ajjian^t  pleaded  he  might  give      * 
the  ftatutc  of  16  Car.  2.  €•  7.  in  evidence,  and  therefore  he 
(hall  not  be  admiued  to  plead  the  fpecial  matter,  where  it 
may  be  given  in  evidence  upon  the  general  iffue*     &^  non 
tdhcatur  %  for  in  every  cafe,  where  the  defendant  may  avoid   In  many  eilct 
thf  aOion  of  the  plaintiff  for  matter  of  law,  he  may  there   iM^^^". 
plead  fpecially,  notwithftandine  that  the  fame  matter  may   to  plead  a  mat- 

u        •  .  .  ,  t  ,  .  .*.  .    ^    i»  ter  fpecially,  or 

ee  given  in  evidence  upon  the  general  iffue,  and  ihall  not   giveitineri- 
be  obliged  to  take  the  general  iffue,  and  leave  the  matter  of  ''*"«*  "pJ"  ^^^ 

It  ..rt       7  /^  «  «        general  iffoe. 

«w  to  the  verditt  of  a  jury;    as    in  an  action  brought    VUi.Abr.tit. 

upon  a  bond,  the  defendant  may  plead  that  (he  was  under   \t^^vh^Ul^ 

coverture  at  the  time,  although  fuch  matter  may  be  given   *y!"^p95^ 

in  evidence  upon  nm  eft  faBum  pleaded ;  and  in  confpiracy,    b.«3s'  infra  I 

p.  974.  Comk 
I5».  i  Ld.  Rtpi.is5.  ><7»  393i  5^9  7^7*  Hob.  i»7«  Cartb.  357.  4  Bac  Abr.  6o,    SklniL  u 

B3  the 
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Hot$jcir€f. 
Jacob. 

(s)  I  Show. 
325.  S.  C. 
Carth.  8a.  S.C. 
Comb,  45.  152, 


The  o^itr  of 
abiUofex- 
« hioge  drawn 
upon  hio  for  • 
debc«iceecling 
9oo1«ijicurrtd 
atpUy,inay 
ptea^St.  16  Car. 
s.  c:  7*  6  Mod. 
1W^»  VIn.  Abr. 
tifBUltofEs- 
cl^ange,  K. 
pl.  z.  O.  pi.  ax. 

Aurecunciri 
f  ivVn  by  a  ibirj 
perfoH  f'*r  inw- 
ney  \<ik  at  play 
are  equafly  void 
urith  chofe  gi*CQ 
by  the  parly 
Hmfelf* 
I.Wiir.  aso. 


the  defendant  may  well  fliew  a  probable  caufe  for  his  fufpi- 
cion  in  his  plea^  and  is  not  obliged  to  plead  the  general 
iiTue.  Cro.  Eiiz*  871,  900,  i  Vent.  2.  2  Vent^  295,  («)• 
2dlyi  That  the  defendant  cannot  have  the  advantage  of  the 
ftatute  16  Car  2.  /.  7»  for  the  money  is  not  loft  by  him,  but 
the  aftion  lies  againft  him  upon  another  contraft,  ( i )  for  the 
acceptance  of  tlie  bill  makes  the  defendant  chargeable ;  an4 
if  a  man  promifes  another,  that  if  he  will  forbear  to  fuc 
him  for  fo  much  money,  which  was  won  at  play,  he  will 
'pay  at  fuch  a  time ;  ajfumfftt  lies  upon  fuch  promife,  for 
there  is  another  confidjcratlon,  the  forbearance  being  the 
c^ufe  of  the  promife :  And  the  mifchief  will  be  very  great, 
if  a  perfon  may  avoid  payment  upon  a  bill  after  his  accep« 
tance  of  it,  for  that  the  original  caufe  of  fuch  bill  was  upon 
an  ufurious  contraft,  or  fpr  gaming,  l^c.  If  the  plaintiflFhad 
fent  his  bill  to  ConftantinopUy  and  it  had  been  there  accepted, 
ihould  it  be  avoided  there  for  that  it  was  given  for  money 
won  at  play?  Such  a  conftruftion  would  be  very  prejudicial 
to  trade  ;  fo  in  this  cafe  it  is  not  faid,  that  the  acceptance 
by  the  defendant  was  for  the  fecurity  of  the  money  which  the 
plaintiff  won  at  dice*  &^  non  allocatur  \  for  the  acceptance 
by  the  defendant  was  not  upon  another  confideration,  but 
was  a  better  aflurance  for  the  money  due  from  the  lord  C&tfir<. 
dos\  and  the  ftatute  avoids  all  contra£lS|  judgments,  bonds, 
bills,  Wr.  and  other  a£ls,  deeds  or  fecurities  whatfoever 
given  for  fecurity  or  fatisfaSion  of  fuch  money ;  fo  that  the 
ftatute  is  not  reftriftive  as  to  fecurities  made  by  the  party 
only  who  lofes  the  money,  biat  alfo  for  thofe  made  by  any 
other  perfon  for  him  :  And  if  a  man  gives  fecurity  for  money 
that  A.  had  loft  (at  play)  it  is  void,  as  much  as  if  he  ha4 
given  it  himfelf :  And  ^Itho*  the  plea  does  not  fay,  that  the 
defendant  accepted  the  bill  for  a  further  fecurity,  t^c.  yet  it 
is  faid,  that  the  plaintiff  had  won  jao  guineas  at  hazard  of 
the  Lord  Chat:dos^  who  drew  the  WH  upon  the  defendant  for 
the  fecurity  of  the  fame,  120  guineas,  and*  the  defendant  acr 
cepted  of  the  fame  bill  \  by  which  it  appears,  that  it  was  for 
fecurity.  of  the  fame  i^o  guineas*,  and  the  mifchief  that  has 
been  urged  is  not  within  the  prefent  cafe.     And  Holt  C.  J. 


(i)  '^Thc  indorfer,  by   fupcrfcribing  makes  in  cffpft  a  new  bijl  of  Ex- 
M  change."     Comb.  31. 

4  thought. 
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thought,  and  it  was  not  denied  by  any  of  the  judges,  that  if 
the  plaintiff  had  affigned  his  hill  to  another  perfon  for  fatis- 
ia£iion  of  a  juft  debt  due  to  him  from  the  plaintiff,  and  the 
defendant  had  accepted  it,  this  would  have  been  a  lien  upon 
the  defendant  to  fuch  third  perfon  j  as  where  a  man  makes 
an  ufurions  contraft  to  B.  |br  payment  of  money  due  to  B. 
and  B.  is  indebted  in  the  fame  fum  to  C.  and  B.  for  fatisfac- 
tion  of  the  debt  which  he  owes  C  makes  the  man  give  his 
bond  to  pay  to  C.  the  fame  fum,  which  he  owes  to  B*  upon 
the  ufurious  contradt ;  fuch  perfon  ihall  not  avoid  the  pay- 
ment to  C.  becaafe  of  the  ufurious  contract  made  with  B. 
But  Sir  Bartholomew  Shower  faid,  that  then  if  a  man  lofes 
at  dice,  and  gives  a  bill  payable  to  the  winner,  or  order,  for 
the  money,  and  the  winner  indorfes  the  bill  to  another, 
he  fhall  avoid  the  ftatute  i6  Car.  2«  c^  7,  But  Holt  an- 
fwered,  that  this  was  not  the  cafe  in  queftion  ;  but  that  his 
opinion  was,  that  if  fuch  a  note  was  ^ven  to  the  winner 
or  order,  and  the  winner  indorfed  k  to  a  ftranger  for  a  juft 
debt,  and  the  perfon  upon  whom  the  bill  was  drawn^  ac- 
cepts of  it  in  the  hands  of  the  ftranger,  the  accept9r  would 
fee  liable- 

3///^,  It  does  not  appear  by  the  plea,  that  the  Lord  Chandos 
and  the  plaintiff  played  upon  tick  or  credit,  and  the  ftatute 
does  not  avoid  the  payment  where  the  plaintiff  plays  with 
ready  money.  Sfd  non  aliocatur ;  for  it  is  faid,  that  the  plain- 
tiff and  the  Lord  Chandos  played  together^  and  that  the  Lord 
Chandos  loft  iio  guineas,  and  that  for  fecurity  of  them  the' 
bill  was  given,  which  ihews  that  the  play  was  not  for  ready 
money,  and  then  it  is  within  the  ftatute.  And  Holt  C.  J. 
&id,  that  it  had  been  lately  adjudged,  that  where  ah  agree- 
ment was  made  for  an  horfe-race,  to  run  four  heats  at  40  L 
a  heat,  and  as  many  more  as  the  parties  (hould  agree,  and 
an  a£lion  was  brought  for  the  money  loft  upon  two  heats  only, 
which  was  within  the  fum  of  100/.  yet  it  was  within  the 
ftatute  5  for  the  agtccmjcnt  was  intirc  for  four  heats,  which 
amounts  to  above  looA  and  although  it  happened  that  only- 
two  heats  were  run,  yet  the  pi  lintifF  fhould  not  recover  for 
them.  See  the  cafe  now  reported  by  Vemris.  i  Vent*  253. 
And  jtidgment  in  the  principal  cafe  here  was  given  for  the 
Pendant* 

B4 


MvitSXT  V. 

Jacob* 

Otherwife  where 

1  fecuritj  i&gip^ 
eo  by  the  lofer 
to  a  honafdi 
creditor  of  cbe 
winner* 

2  Mod.' 179. 
YeW.  47. 
Cfo.  Jac.  31. 
Moor  75». 

I  BruwnJ   8$. 
Vin.  Abr.  tit. 
Gamiog.  A.  pL 
4*  B.  pl.«. 


%  Str.  1155. 

5  Cora.  Dig. 

643. 

4  Cum.  Dlg«  8o» 

Dougl.  li  edit. 

741. 74»- 
Cilb.  Ch.  ft89« 


It  It  ttotflece(^ 
fary  that  the 
plea  (hould  ftatt 
that  the  partict 
played  upon 
tick.  The  bill 
that  was  given 
Aewa  k« 


An  agfccMispt 
to  run  four  heafii 
at  t  hor(e-rac« 
for  40 1.  ea<;h 
heat,  i|  void  by 
thii  lUtute. 
3K«ba54.asf. 
s  Lev.  94. 
a.  Mod.  54. 

3  Salic.  175. 
%  Freem.  20a. 

It  IS  one  cotirt 
contra£b  tbo* 
the  wageri  art 
diftina. 
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^f«  5'.     ;  Stroud  verf.  Birt. 

ERROR  on  a  judgment  in  the  common  pleas  in  an  ac^ 
tion  upon  the  cafe,    wherein  the  plaintiff  declared, 
that  he  was  pofleiTed  of  a  certain  ancient  mill  and  certain 
lands  in  Shipton  MalUt^  and  ought  to  have  common  in  loo 
acres  of  lands^  called  Mendip  Foneft^   for  all  commonable 
****<>^97.s.C.   cattle  levant  and  couchant  upon  the  faid  lands;  and  that 
'the   defendant  dug    coney-burrows,    and   (locked  the   faid 
common  with  conies,  by  which  he  could  not  have  the  ufe 
of  the  faid  common  in  fo  beneficial  a  manner.     Upon  which 
the  defendant  demurred  5  for  that  the  plaintiff  had  not  (hewn 
any  title  to  the  common,  cither  by  grant  or  prefcription ; 
And  judgment  was  given  in  the  Common  Pleas  for  the  plain? 
tiff.     And  upon  error  brought  in  £•  R.  the  fame  error  wa^ 
af&gned  \  but  the  judgment  was  a$rmed  by  the  whole  court. 
And  Holf  C.  J.  gave  the  caufcs  of  their  judgment,  wz.   The 
plaintiff  is  not  obliged  to  fhew  any  titl^  in  himfclf  to   the 
common  in  his  declaration,      ift^  Becaufe  this    adion  is 
founded   only  upon    the   poffeffion,  which  is  fufficient  tQ 
maintain  the  aflion  for  the  plaintiff.  2dljy  Title  to  the  com-* 
mon  need  not  be  alledged  by  the  plaintiff;  for  that  it  did  not 
appear  whether  the  defendant  who  committed  the  tort  was 
pwner  of  the  foil  or  a  ftranger ;   but  if  the  defendant  had 
appeared  tq  be  owi^er  of  the  foil,  then  the  plaintiff  muft  havq 
Ihewn  a  title ;  As  in  cafe  the  plaintiff  bad  brought  an  ac- 
tion of  trefpafs  for  the  taking  of  his  cattle,  and  the  defen^ 
4ant  had  juilified  the  taking  for  damagci-feafant  in  his  freci 
hold  ;  ^ere  the  plaintiff  in  his  replication  muft  (hew  thiit  he 
had  common  in  the  fame  place,  cither  by  grapt  or  by  pre- 
fcription.    3rf/j,  The  title  of  the  plaintiff  is  not  travcrfablc 
by  the  defendant,   but   if  it  were   neceffary,   the  plaintiff 
might  give  it  [the  title]  in  evidence :  And  the  principal  cafe, 
upon  which  the  court  relied  was  a  judgment  of  M'tcb*  term 
27  Car*  a?,  between  St.  John  :^nd  Moody ^  {a)  where  in  an  ac- 
tion on  the  cafe  the  plaintiff  declared,  (hat  he  was  fcifed  ^n  fee 
of  twenty  acres  of  woud,  and  that  the  defendant  ftopped  up 
a  way  which  the  plalntift  had   to  the   wood,  but  did  not 
flicw  any  title  to  the  way  ;  and  after  verdift  for-  the  plain- 
ti^,  this  was  moved  in    arreft  of  judgment ;  and  by  Hale- 
C.  J.  and  all  the  courts  judgment  was  given  for  the  plain- 

Uff| 


Wiere  cht 
plaintiflf  it  nat 
pbliged  in  hU 
dedtration  to 
ihew  any  title 
in  himfclf. 
4  Mod.  4]  I, 
418   S.C 


Comb.  370. 
8.  C.  3  SaJJc 

12.  s.  c. 

3  Wilf.  456. 
9  Blackf.  817. 
926.    iStr.  5. 
Ni.  Prl.  76. 
Cro.  £lis.  419. 
J  Venu  264, 

319.356: 
Cro.Jac.4), 
aaa.  vKeb. 
^to.  Cro.  Car. 
500. 
Carth.  94. 

4  fiac.  Abr.  15. 
and  the  ca<bt 
there  cited. 

5  Com.  Di|.  39, 
and  the  cafei 
there  cited. 
^^"44-  341. 


In  an  aOToa 

Sainft  a  ftranger 
e  plaintiff 
need  not  ihew 
title. 

y  Ld.  Raym. 
s66.  aLd. 
K4^m.  751. 
IC93.  I  Sir.  6, 
Title  muft  be 
ihewn,  if 
broujfht  againf^ 
an  owner  of  che 
foil.  I  Str.6. 
(«;aLev.  148. 
X  Vent.  174, 
3  Kco.  328. 
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tiff;  which  is  an  cxprcfs  auAority  in  point ;  and  althougK  ^Y^*^***^ 
$hc  plaintiff  in  that  cafe  declared  that  he  was  feifed  in  fee, 
it  is  no  more  than  if  he  had  faid  that  he  was  i^  pofleiBon  ; 
lor  it  is  not  eiatsrial  to  alledge  a  feiCn  in  fee,  but  where  the 
party  niakes  prefcription  to  a  common,  a  way,  bf^*  Thi^ 
icafe  was  after  a  Yerdi£l  inde^  \  but  Hak  and  the  whole 
court  agreed,  that  the  fame  m)e  fliould  have  been  given 
in  it  if  it  had  been  before  a  verdi£l ;  as  Holt  C  J.  faid  he 
well  remembered.  And  Rcokeby  Ju^icc  faid,  that  the  Judges 
.all  agreed  in  the  judgment  in  the  principal  c^fe,  for  the  rear 
fons  declared  by  the  phief  Juftice ;  and  begged  leave  to  men- 
tion a  cafe  adjudged  in  the  Cpjnmon  Fleas  between  Bkckky 
and  Slafor^  (a)  HUL  4  &r  5  0^.  ^  M»  rot,  1771.  An  aOioo  W  il^tmuir 
on  the  cafe  was  brought  for  ftopping  up  a  way,  and  there  was 
a  demurrer  to  the  declaration ;  and  it  was  divers  times  argued 
ihax  tbe4eclaratioii  was  ill,  for  that  the  plaintiff  had  not  fliewa 
any  title  to  the  wa^  \  and  after  much  debate,  it  was  adjudged 
for  the  pUintiff }  which  he  took  to  be  the  fame  C9&  with  the 
prefent,  except  that  there  the  plaintiff  claimed  an  ea(ement^ 
;uid  in  the  prefent  cafe  an  intereft^  But  Hoh  C.  J.  faid, 
that  a  way  to  a  church,  iic*  was  no  more  than  an  eafement, 
but  that  a  private  way  to  a  particular  eftate  f«emed  to  be  an 
intereft;  and  judgment  was  affirmed  by  the  whole  court* 
^  2  VenU  186,     I  f^cnf.  5174,  275..     %  f7«r.  ^92, 

Jones  verf.  Bodinghstm^  }Xi  B.R.  Cafctf. 

TRefpafs  for  taking  cattle.    The  defendant  pleads,  that  Jadg«cftt,wlie« 

upon  a  tranfcript  of  a  eapias  utlagatum  and  inquifi-  "pJlf*|heUj|^* 

lion  from  ^e  Common  Pleas,  a  levari  facias  iffued  out  of  ana  when  apoa 

the  exchequer,  tcftcd  HUL  6W.fsf  M.  and  a  warrant  there-  «  MiiJiJ. 

upon  to  the  defendant  as  bailiff,  by  virtue  of  which  he  took  ^*^*  V^'  '• 

the  cattle  in  fucb  land  of  the  perfon  outlawed.     The  plain-  8.'c.  1  Saik.  * 

tiff  replies,  that  the   cattle  were  taken  in  other  land,  and  ^^Sod.aac. 

S.  C.  I  Ld.  Ray; 
9c  S.  C.  Hole  149.  S.  C.  I  Ld.  Raym.  390.  %  Ld,  Raym.  9a4«  i  Scr.  jay*  j  Borr.EO;, 
f  RU;c*t  Abr.  99.    Cro.  Elif.  B14.  S.  C.     i  Leon.  6].    5  Coin.  Dif .  |S6. 

(t)  Where  the  trefpafs  isconfeffed     tifffhall  have  jadgment,  tho'  aVerdiA 
by  t)^e  itkndztii  ia  his  plea,  the  plain-    be  found  f«r  tke  defendant,  infra  p.  54$. 

traverfcs 


.9 

JONBSV. 


There  could  be 
BO  fuch  writ  of 
Hiliry  term,  be- 
caoft  the  Queen 
died  oo  the  iXth 
Decern.  A.  D. 
i^4* 


{/)  iBrownl. 
104»  S.C 
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frarerfes  the  taking  in  the  land  where  it  was  alledged  by 
the  defendant ;  and  this  was  found  for  the  platntifF.  And  it 
was  argued  by  Northy  for  the  defendant,  that  judgment  in 
this  cafe  ought  not  to  go  for  the  plaintiflf  upon  the  verdict ; 
for  the  plea  of  the  defendant,  that  a  capias  iflued  in  Hill. 
6  W*  ii  M*  is  altogether  void  and  nugatory,  it  being  im- 
poffible  that  a  capias  fhould  have  iflued  Hill.  tW.i^  M*  in- 
afmuch  as  the  Queen  was  dead  before,  viz.  on  the  28th  day 
oi  December  1694.  and  fo  there  was  no  fuch  term  as  HiU 
lary  the  6th  of  William  and  Mary^  but  Hillary  the  6th  of  Wil- 
tiam  the  Third  only ;  and  whenever  the  plea  of  the  defen- 
dant is  altogether  void,  judgment  fliali  not  be  entered  upon 
the  plea,  but  upon  /;//  dicit  or  confeflion,  and  a  writ  of  in- 
quiry {hall  be  awarded ;  as  in  an  a£lion  of  debt  brought 
againft  an  executor  for  4/.  and  he  pleads,  that  the  teilator 
was  indebted  to  him  in  40/.  and  that  goods  had  come  to  his 
hands  to  the  value  of  10 /•  the  which  he  retained,  frfr.  and 
no  other  goods,  lslc»  and  the  plaintiff  replies,  that  he  was 
executor  of  his  own  wrong,  and  hath  other  goods  j  tf 
hoc  paraius  ejl  verificare ;  notwithftanding  the  plaintiff^s  re- 
plication concluding  with  an  averment  is  ill,  (for  he  ought 
to  have  concluded  to  the  country)  yet  he  fliall  have  his 
judgment  upon  the  corifeffion  only  of  the  defendant.  Telv. 
138.  (/!)•  And  this  diverfity  was  agreed  Cro.  Eliz.  227. 
Trcfpafs  for  taking  five  horfes ;  the  defendant  juftifies  by  a 
cuftom  to  diftrain  the  horfe  in  the  poiTeiEon  of  a  perfcn 
amerced  at  the  ket ;  iflue  thereupon  joined,  and  a  verdid): 
for  the  plaintiff,  and  judgment  for  him  5  but  it  was  tcverfed, 
for  that  fuch  prefcription  is  void,  and  fo  no  judgment  could 
be  upon  the  verdid  ;  it  would  be  otherwife  where  the  plea 
contained  matter  of  bar,  *and  iffue  was  joined  upon  an  im- 
material point.  The  fame  diverfity  is  taken  Mo.  867.  {b) 
Debt  upon  an  obligation,  Paf.  i  Car.  the  defendant  pleaded  a 
judgment  againft  him  as  executor  the  5th  of  the  now  King, 
(where  it  ought  to  have  been  the  5th  of  King  Jamesj)  and  no 
affets  ultray  ^c.  the  which  is  a  void  plea  \  yet  it  is  faid  judg- 
ment (hall  be  for  the  plaintiff,  although  nfct  upon  the  verdid. 
Cro.  Car.  25.  (i )  And  the  fame  diftindlion  runs  thro'  all  the 


(0    if*//,  C.  J.  faid,   «' that  this  cafe 
(tbough  Qot  clearly    reported)   was 


•'  home  to  the  vmpo^t. 
380. 
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books ;  if  the  pica  of  the  defendant  ia  altogether  void,  judg<«    ,|J^"", 
ment  fliall  go  againft  him  by  confei&on  or  nil  dieii ;    but 
where  the  plea  of  the  defendant  would  have  been  a  good 
bar,  if  it  had  been  well  pleaded,  but  is  ill  pleaded,   and 
the  iflue  thereupon  is  tried,  there  the  judgment  (hall  go 
upon  the  yerdi£l ;  as  where  the  defendant  pleads  concord 
without  fatisfa&ion,  Cro,  Eliz.  778.    (a)  for  concord  is  a    («)  Teli^g. 
good  bar  in  trefpafs ;  but  it  is  not  well  pleaded  without  fatis-   concoH  it  not 
fadion  ;  fo  in  the  cafe  there  cited,  payment  is   a  good  plea   ^^^l^'^^^^ 
to  debt  upon  a  fingle  bill ;  but  it  is  not  a  full  bar  without  ac*-*  tion. 
quittance.     In  avowry  for    the    penalty  for  deftru£lion  of  y*j!^^tl» 
deer  upon  the  ftatute  13  Car*  2.  c»  io«  to  which  the  defen- .  cafei  tbcrc  dt- 
dantwas  abetting.  That  he  did  not  abet  is  a  proper  plea,  for   payment  iritfl^ 
it  denies  the  very  caufe  of  a£|ion|  although  the  defendant   |*"*^^'^^** 
is  eftopped  to  plead  this  matter  by  the  convidion.  Rapi.  458.    pJ»  to  debt  up- 
and  the  cafe  there  cited  in  an  adlon  of  debt  upon  a  bond   ^^)*    ^ 
agunft  an  executor^  who  plezds  mn  e/l/a^m  generally,  this   ^^^^L^^t 
is  a  proper  bar  to  debt  upon  a  bond }  but  the  executor  ought   c.  <$  00.43.  a. 
to  have  (hewn  that  he  denies  the  fame  deed  upon  which  the   ^J^*  CnTS^ 
fL&ion  is  founded.  SfS-  Cro.  Ja*. 


8«. 


Sir  Bartb.  Shower  on  the  other  fide  cited  many  cafes  to  the 
fame  tfkdt  with  that  in  Cro.  Eltz.  yyS.  and  faid  there  was  no 
dificrence  between  them  and  the  cafe  at  bar  ^  for  the  plea  at 
bar  was  in  fubftance  good,  if  it  had  been  true  and  well 
pleaded ;  for  if  there  was  a  /twiri  facias  awarded,  and  a 
warrant  thereupon,  and  a  taking  by  force  of  fuch  warrant 
in  the  land  of  the  perfon  outlawed,  this  had  been  a  good 
juftification  for  the  defendant.  To  which  Ho/t  C.  J.  and  the 
court  inclined  ;  becaufe  the  verdict  being  found  for  the  plain- 
lifF,  the  merit  of  the  cafe  appears  on  his  fide ;  And  Hoit  C.J. 
thought  that  the  diverfity  taken  by  Norfby  was  not  maintain* 
able  -,  for  in  ejeftment,  where  the  defendant  pleaded  a  dcmife 
to  himfelf  for  years,  and  that  he  was  poffcfled  until  the  lef- 
for  of  the  plaintiff  diffcifed  him,  the  plaintiff  traverfed  the 
diffeifin,  and  it  was  found  that'  the  plaintiff  did  not  diffeife 
the  defendant ;  although  the  plea  in  that  cafe  was  altogether 
?oid  and  impoffible,  yet  judgment  went  agaiuft  the  defen- 


{2)  Such  a  plea  is  b^d  upon  demurrer,  boc  good  afccr  verdia.  Cro.  Eli«.  45 «, 

danf 
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Joifcs  tr.       dant  upon  his  plea.     2  Cro.  679.    Entry  without  expulfion  13 

•    a  void  pica  in  bar  of  rent,  neverthelefs  judgment  (hall  be 

(s)  tVLoliAhu  g?^^^  thereupon.     Hot.  3316.  {a).    Andhefaid,  that  in  fuch 

709.  pi.  59.        c^fe  judgment  cannot  be  given  upon  nil  dicit  \  iot  judgment 

by  12/7  dicit  is  no  more  than  an  implied  confeflion  ;  but  where 

the  defendant  takes  up(Mi  himfeif  to  plead,  and  bis  plea  is 

void,  it  fhall  not  be  intended  that  be  fays  nothing  to  die  ac*' 

tion,  for  this  would  be  to  Qiake  an  implied  implication ;  but 

whenever  the  defendant  has  dir<£tly  confefled   the  a£lion^ 

iber^  the  judgment  ihall  be  upon  his  confelfion,  and  not  upoi| 

bis  bad  pka.  (3) 


(3)  Inconfequenceofwhich  thever-     for  the  plaintiff  on  the  defendant*! 
4i(iwas  fetafi4c,  and  judgment  jpMtn    confeflion.  (omb.  380.  1  Snir.  ^97% 


IZ 
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and  Blackall  verf.  Heal  and  Others*         Cafe  7. 


TRefpafs.     The  plaintiff  declares  for  a  trcfpafs  com-  (OAverdtaaidi 
mittcd  on  the   firft  of  February  in   the  8th  of  the   t/etclar^^^^^ 
prefcnt  King,  and  the  declaration  was   delivered  in  Eqfter   *«»«*«v»nipof- 

t  rt  t    'if        '   '       1  M  t       ,    .  .     fiWe,  butnota 

term  lalt,  and   iflue  joined  upon   not  guilty  pleaded,  and    day  between  the 
a  vcrdia  was  found  for  the  plaintiff.     And  Sir  Barthoiotnew   f^c  verlid/"* 
&hower  moved   in  arreft   of  judgnient,  for  that  it  appears    i»  Mod.  lot, 
that  the  adion  was  brought  before  the  caufe  of  aflion  com-    jg^s.  c!  ' 
menccd;  for  the  plaintiff  declares  for  a  tiefpafs  committed   l^^^^'^^?"  f* 
on  the  firft  of  February  in  the  8tb  of  King  WiUiam^  but   s.  c.  C?o.  Jac' 
the  adion  is  commenced  in  Eafter  term  the  7th  of  King    ^*jf^'  \^^^' 
WiUiam^  and  the  caufe  is  tried  in  the  7th  year  of  Bang  JViU   5  Com.  Dig.  29. 
I'tam ;  and  fo  damages  are  given  for  a  trefpafs  which  appears    Js^*  *        ^ 
by  the  record  not  to  have  been  committed  at  the  time  of 
the  trial.     Sed  mn  allocatur ;  for  Northy  and  the  Court  took 
this  diverfity,  that  where  the  plaintiff  hath  declared  for  a 
Inefpafs  committed  on  a  day  after  the  filing  of  his  declara- 
tion, and  before  plea  pleaded,  this  is  not  aided  by  a  verdi£b  ; 
for  the  jury  has  all  that  time  in  their  confideratlon,  and  fo 
may  affds  damages  for  the  whole  time,  as  well  as  for   tlie 
day  named  in  the  declaration,  which  muft  be  ill  for  all  the  ^ 

tiQde  before  tlie  adion  commenced;  for  a'^man  &M\  not 
have  an  a£tion  before   the  caufe  of  a^ion  arifes  \  and  this 
wasthc  teafon  of  the  cafe  %Saund.  169.  HambUton  {a)  zndFere   ^"^ '  ^^'  *9f  • 
•rged  on  the   other  fide ;  for  there  an  a£):ion  on  the   cafe    2^.'  s,  c.  ' 
was  brought  becaufc  the  defendant  had  intced  away  his  ap-   L^*  5  ^^^" 

5  Com.  Dig.  i66,  infra  p.  i^j. 

(1)  *•  It  is  a  rule  that  a  verdict  helps  "  which  no  vcrdift  could  be  given  for 
"  cvtry  thing  which  is  neceilkry  to  be  *•  the  plaintiff."  Carth.389.  5Coro.  Dig. 
** proved  upon  the  triaU  and  without     6c.  Doagl.jd  Edit.  681.  infra  p.  ^6%, 

prentice, 
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—  aDdBtACi^-  prentice,  who  was  to  fervc  him  for  nine  years,  which  wertf 
ind  OUmti*  not  all  expired,  per  quod  fervtttum  amifit  per  totum  rejtduuni 
termini  pradiSii  Ifc.  and  there  wis  a  yerdi£l  for  the  plain** 
tiff,  and  intire  damages  aflefled,  which  was  ill  \  for  the  plain* 
tiff  declared  for  the  lofs  of  the  fervice  for  all  the  time  to 
come,  but  ought  to  recover  only  for  th6  dme  pail ;  for  his 
apprentice  might  return  and  fetve  the  refidue  of  his  term : 
But  in  the  prefent  cafe  the  plaintiff  declared  of  a  Azj  not 
yet  come,  which  is  as  of  no  day  at  all  \  for  it  is  impoiliblc 
that  the  jury  can  give  damages  for  a  trefpafs  committed  on  a 
day  that  never  was ;  therefore  of  neceffity  it  muft  be  that  the 
plaintiff  proved  in  evidcrtce  a  trefpafs  committed  before  the  ac* 
ti9n  brought,  otherwife  he  could  not  have  had  a  verdi£i  for 
him  5  and  fo  the  verdift  hath  aided  this  miftake  of  the  day  ^ 
and  fo  it  hath  been  adjudged  before  in  tliis  Court,  Pafcb* ' 
(*)  J  Keb.  354«  24  Car.  2.  inter  Shorter  {a)  and  — — —  And  now  judgment 
was  given  for  the  plaintiff. 

(*)  1%  Mod*  ^j^j  jji  another  cafe  between  ff^aJl  and  Duke  (b)  this  term« 

105.  ,  \  /  » 

where  the  plaintiff  declared  upon  a  trefpafs  committed  Jiver/h 
diebus  bf  vicibus^  without  alledging  any  day }  after  verdid  it 
was  held  to  be  aided  by  the  Courts 

vfde'ftat^iV  After  judgment  for  the  plaintiff  [in   tlie  principal  cafe]. 

Car.  11.  c.  8,  it  was  moved  by  Northy^  that  Judgment  fliould  be  entered  of 
3  Mod!  III.  Trinity  term  j  for  that  one  of  the  plaintiffs  had  died  between 
I  Leon.  187.  the  laft  and  the  prefent  term,  and  the  aft  of  the  Court  in 
> Vent.  90.  taking  advice  to  this  term  ihould  not  prejudice  the  party; 
Lttth.9a.  {jyt  it  was  denied:  For  per  Holt  C.  J.  here  is  a  continuance 

by  the  curia  advifare  vuJt  over  to  this  term,  and  therefore  judg* 

ment  {hall  not  be  entred  before.  (2) 


(2)  The  following  didindtion  is  ta-  "  if  continuances  are  entered^  then  yoa 

ken  in  iMod.  37.  *'  If  there  be  no  con-  **  cannot  go  back,  but  roaft  enter  the 

"  tinaance  entered,  you  may  ei^ter  the  ''  judgment  to  the  time  of  the  contiott- 

"judgment  asat  the  day  in  bank ;  but  "  ances." 


> 
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The  King  verf.  Keate,  in  B,  R. 

THE  defendant  was  indi£bed  for  murder,  (i)  and  alfo 
upon  the  ftatute  i  Jac*  i.  r.  8.  that  takes  away  the 
cleigy  from  him  who  fhall  (tab  or  thruft  any  perfon  that  hath 
not  then  any  weapon  drawn,  or  that  hath  not  then  fiift  ftricken 
the  party  who  fliall  fo  ftab  or  thruft,  t^c.  The  jury  upon 
•both  indidments  found  fpecially,  that  Keate  [tht  defendant] 
had  hired  one  Wells  to  ferve  him  as  his  gardener,  and  being 
minded  to  turn  him  out  of  his  fervice,  fends  another  of  his 
fervants  to  If^ells  to  bid  him  deliver  up  the  key  of  the 
garden,  who  brought  back  anfwer  to  his  mafter,  that  Wells 
would  not  deliver  up  the  key ;  Keate  goes  out  of  his  parlour, 
fetches  his  fword  and  goes  into  the  kitchen  where  Wells  was, 
and  interrogates  him  why  he  would  riot  deliver  up  the  key  ; 
Wells  replies,  that  he  might  have  it  if  he  would ;  then  Keate 
drew  his  fword  and  cut  Wells  on  the  head  with  it  5  Wells  with 
a  flead,  vi%.  the  handle  of  a  fcythe  which  he  held  in  his 
hand,  ftrikes  at  his  mafter,  but  by  the  rack  in  the  chimney 
the  blow  was  prevented  -j  Wells  punches  Iiis  mafter  fcveral 
times  with  the  flead  on  his  belly,  who  retires  back  to  the 
"hiiddle  of  the  kitchen  towards  the  door ;  then  Keate  runs 
Wells  mto  the  left  pap  with  the  fword,  whereof  he  died : 
And  if  the  Court  adjudges  this  to  be  murder,  or  within  the 
ftatute,  they  find  Keate  guilty,  lie. 

And  It  was  argued  by  Cowper,  King's  counfel,  that  this  ' 
was  murder  \  and  he  principally  infifted,  that  where  a  man 
kills  another  witliout  fufScient  provocation,  it  is  murder ;  for 
every  provocation  doth  not  fuffice  to  make  it  raanflaughter. 
Hale's  Pleas  of  the  Crown, 

As  to  the  indi^lment  upon  the  ftatute  (^ }  i  yac,  c.  8»  he    (a)  This  ft«c«ee' 
faid,  that  if  the  offence  were  only  manflaughter,  it  fhall  never-   Jhe  wma^^  "^ 


C.  J.  Kcly  55.     Foft.  298.    1  Hawk.  P.  C. 


116.  I  Hale  P.C.  456. 


(1)  **A  prifoner  whof©  rafe  may  be 
**  broaghc  within  the  letter  of  the  act 
••  (1  Joe.  c.  S.)  commonly  is  arraign- 
"  ed  opoD  thvo  indiftmentSy  one  at 
''common  law  for  murder,  the  other 
'*  BpoQ.  the  ftatute."     Foil.  299.     i 


Hale  P.  C.  468.  This  aa  is  contiha- 
ed  by  3  Car.  1.  r.  4  C^  5.  /.  ta.  tif  16 
Car,  I .  r.  4.  For  the  reafon  a^id  oc- 
cafion  upon  which  it  was  pafled,  fes 
Ld,  Raym.  139.  845.    Foil.  29/. 

thelcfs 
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thclefs  be  within  the  ftatutc  of  i  Joe.  the  intent  of  whicfe 
ftatute  was  to  take  away  the  benefit  of  the  clergy  from  hintf 
who  (hould  kill  another,  who  had  not  ariy  fword  or  other 
arms  .for  his  defence  at  the  time  of  the  aflault;  for  if 
he  be  aflaulted,  and  afterwards  ftrikes  with  a  candlefticky 
book,  or  other  fuch  thing  which  was  in  his  hand  at  the 
time  of  the  aflault,  this  fhail  not  be  a  weapon  drawn  with- 
in the  aa ;  fo  the  flead  xKrhich  H^ells  had  in  his  hand  ihall 
xlot  be  faid  to  be  a  weapon,  and  the  ftrokes  which  he  gave 
to  his  matter,  after  the  ftroke  given  by  his  matter  with  the 
fword,  {hall  not  be  within  thefe  words  [not  having  then  firit 
ftricken  J ;  for  it  is  natural  for  any  perfoii  in  the  apprehen^" 
fion  of  death  to  take  any  thing  near  at  hand  to  defend  himfelf 
irom  the  ftrokes  of  another }  then  it  Is  not  to  be  diftinguiflied 
from  the  cafe  of  Vincent  ByarJ,  reported  by  Sir  TVilliom 
Jones  340. 

Sir  Barth.  Shnver  contra.  By  this  vcrdi£t  it  does  not  ap^ 
pear  who  ftruck  the  firft  ftroke,  for  it  is  not  faid  that  Keate 
had  ftruck  his  fervant  before  the  fervant  had  punched  his 
matter ;  but  if  the  verdi£t  were  certain,  this  cannot  be  with* 
in  the  ttiatute ;  for  the  flead  in  the  hands  of  the  gardener 
was  a  weapon  drawn  within  the  ftatute ;  fo  a  cudgel.  Styte 
86.  Alien  42'  Godi.  154.  And  upon  the  other  indictment 
it  fliall  not  be  murder :  True  it  is,  that  at  common  law  all 
homicide  or  killing  was  capital  until  the  ftatute  of  Marlb* 
which  fays,  murdrum  de  cetero  non  adjudicetur  coram  jufti^  M 
injfortunium  tantummodo  adjudicat^  ejl^  fed  locum  babet  murdrum 
de  interfeBts  per  feloniam  tantum  ^  non  iliter.  2  Injl*  I48« 
There  it  appears,  that  homicide /«•  wfortunium  was  murder  y 
{o/e  defendendo.  21  Ed.  3,  176,  3  Irift.  55.  But  at  thig 
time,  diat  alone  is  murder  which  is  committed  ex  malitia  . 
pr£Cogitata.  3  Jnfi.  57.  Teh.  105.  for  h-micide  without 
malice  is  no  more  than  manilaughter  :  And  -.  c  feems  to  me,  • 
that  where  there  is  a  quarrel,  there  killing  luall  not  be  con^ 
ftrued  to  be  murder,  if  it  be  a  fudden  quarrel,  and  there- 
upon the  parties  contend,  and  one  of  them  is  killed,  but  only 
manflaughter }  (2)  but  if  a  challenge  be  fent,  there  it  (hall  be 


(2)  The  law  in  tfai^  cafe  extends    *'  two  happen  to  fall  out  upon  a  fud- 

fiillfarther^  for  it  is  decided,  ^'UiatiiF    '<  den,  and  prefendy  agree  to  fight» 

'  "and 
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fald  to  be  murder,  (a)   i  BuIJ.  87.    3  Bulfi.  !  71.  if  a  quar-        keTte^' 

rcl  arifeat  play,  and  one  kills  another,  it  is  but  mauflaughter.  (fl)48iack.c  m. 

12  C^-  87.     So  where  a  man  upon  the  complaint  of  his  fon,  y^9^  iVedkl^ 

•went  and  gave  the  perfon  who  ftruck  his  fon  a  mortal  ftroke,  114  ?•>«.  a97. 

it  was  held  to  be  only  manflaughter.  (6)  2  Cro.  296.  (*) '« Hawk  P. 

194.     I  Hale*i 
P.  C  453.  12  Co.  87.  1  Ld.  Ray.  1498;   1  VeoC.  159. 

Holt  C.  J.  whether  it  be  murder,  or  not,  depends  upon  this  Wordi  are  not 

queftion,  viz.  whether  here  was  a  fuflicient  provocation  or  not?  vocation. 

And  I  am  of  opinion,  that  the  refufal  to  deliver  the  key  to  the  '  ^***  ^^^{^g^ 

fervant  fent  by  Ktfate  was  not  a  fufTicient  provocation.     Words  Com.  100. 
are  not  a   provocation  :  tliere  was  a  cafe   tried   at  the   Old 

Bailey,  10  Oa.  1666  (c)  Grey  a   blackfmith  commanded  his  (0  4  BUckft. 

"^  .  Com.  199.  J. 

apprentice  to  work  in  his  (hop,  and  make  fuch  a  thing  in  his    Keiynge  64. 
(the  mailer's)  abfence ;  at   the  return  of  his  mailer,  he  and    '^^' 
his  apprentice  went  to  work  together  at  their  trade,  and  being        f  16  1 
at  work,  Grey  aflced  his  fervant  whether  he  had  made  the  thing 
ordered  to  be  made  by  him  in  his  abfence  ?  who  anfwered, 
that  he  had  not ;  the  mafter  faid,  that  he  would  fend  him  to 
Bridewell  \  the  fervant  replied,  that  he  chofe  to  be  \ri  Bridewell 
rather  than  in  his  fervice  ;  and  upon  this  the  mafter  takes  a 
bar  of  iron,  and  with  it  gives  the  apprentice  a  mortal  ftroke  ; 
and  this  was  adjudged  to  be  murder.     I  have  a  manufcript 
written  by  Kelynge  C.  J.  of  a  fpecial  verdift  given  by  the  jury 
in  this  cafe,  v/z.  A  man  pretending  to  be  a  preft-mafter  came 
up  to  two  men  and  preft  one  of  them  for  the  marine  fervice, 
he  who  was  preft  yrent  quietly  with  the  preft-mafter;  the 
other,  conceiving  that  the  preft-mafter  had  not  any  lawful  au- 
diority,  followed  him,  and  demanded  his  warrant,  which  the   f^^i^J*?"'^  j 
preft-mafter  fliewcd  hira^  but  this  was  not  fatisfaftory,  upon   CinrndeavMur- 
which  he   ftruck  the  preft-mafter,  and  gave  him  a  mortal    blm  wiu"!  it 
ftroke:  and  by  Hale  Chief  Baron,  and  feven  other  judges,   »oniy«n«- 
this  was  adjudged  in  the  exchequer  to  be  but  manflaughter;   j.  Keiy/59«^ 
for  the  liberty  of  an  Englifiman  concerns  every  Englifhman ;    juVm^noi? 
and  the  rcftraint  of  fuch  liberty  is  a  provocation  to  any  one    >  Hawk.  P.  C. 
P.  C.  465.    Holt49f .  Sed  vide  Foil.  314.  Dougl.  200.  Rex.  v.  BorthwicJc 

*«  and  each  of  them  fetch   a  weapon  *«  the  heat  of  of    blood.*'    1  Hawk. 

"  and  go  into  the  field,  and  there  one  P.  C.    1*4.  i  Hale.  P.  G,  453.   3  l.,ft*. 

"  kill  the  other,  he  is  guilty  of  man-  51.  Foil.  297.  4  Black lU  Um.    i^\, 

**  {laughter  only,  becaufe  he  did  it  in  2  Ld.  Raym.  1492. 

Vol.  L  C                           that 


i6 
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King  «• 

K.IATX. 


no    I  Hawk. 
P.  C.  107. 


(by  XI  tdw.  !• 
Suci. 


[  t?  ] 

sLd.  RavRK 
J498.  Comba 
407,  408. 


that  fliall  fee  fuch  illegal  reftraint :  but  they  agreed,  that  if 
there  had  not  been  a  provocation  it  would  have  been  murder. 
But  Kefynge^  Ttv'ifden^  iflrtdham  and  Morion  held,  that  there 
was  not  a  iufficient  provocation,  and  for  that  reafon  that  the 
crime  was  murder.  As  to  what  hath  been  urged  in  the  pre* 
fent  cafe,  that  Keate  was  punched  wiih  a  flcad,  and  retired 
before  fuch  time  as  he  killed  his  fcrvant ;  it  is  to  be  under- 
ftood,  that  if  a  man  aifault  another  with  malice,  and  afterwards 
is  diilrefTed,  and  flyeth  to  a  wall*  and  then  kills  the  other,  tliis 
is  murder  :  {a)  Several  perfons  went  intd  Hyde-Park  with  a 
refolution  to  hunt  the  deer,  and  to  kill  all  opponents ;  the 
keeper  faw  the  a£^ion,  and  commanded  them  to  (land ;  there- 
upon they  fled,  and  the  keeper  fhot  after  them ;  upon  which 
they  returned,  (hot  the  keeper,  and  killed  him  ;  and  this  was 
adjudged  murder  j  for  by  the  ftatute  Jr  maiefaSioribus  in  parcis^ 
[h)  if  a  perfon  tefufe  to  (land,  upon  the  demand  of  the  kee- 
per, he  may  (hoot  at  him :  in  the  prefent  cafe  Keate  was  the 
mailer  of  Wells  \  and  it  is  obje£led,  that  where  a  mader  gives 
a  mortal  ftroke  to  his  fervant  in  the  correction  of  him,  it  (hall 
not  be  murder  i  as  it  was  held  in  Turner^s  cafe  :  but  that  is 
where  a  man  properly  corredls  a  fervant,  and  gives  him  by  ac- 
cident a  mortal  (Irokc  ;  for  fo  was  Turner^s  cafe  :  the  fervant 
of  Turner  had  refufed  to  do  fomething  his  mader  had  order- 
ed him  ;  the  mafter  takes  up  his  wife^s  clogg  and  (Iruck  the 
fervant  on  the  head,  of  which  (Iroke  he  died  ;  this  was  acci- 
dental, and  it  cannot  be  imagined  that  he  intended  to  kill  him : 
But  a  fword  is  an  improper  indrument  for  corre£lion« 


Pilm.  54$. 
1  Jonet  19S. 
5  Mod.  S90. 
Foil.  191. 
4Biickft.  Cool 
199.   1  Hale 
P.  C.  454. 
J.  Kelynge 
i»7. 


In  Halktoay^s  cafe,  Cro.  Car^  tji.  a  park-keeper  found  i 
perfon  in  the  park  with  a  hatchet  in  order  to  cut  wood,  he 
takes  him  and  ties  him  to  the  tail  of  his  horfe,  and  gives  the 
horfe  two  drokes,  the  horfe  ran  away  and  killed  the  perfon  \ 
this  was  murder,  although  the  keeper  intended  only  to  give  hirtl 
correftion  for  his  mifdemcanof,  but  he  did  it  in  an  unrcafon*- 
abl6  way  j  bat  if  the  verdi£l  be  uncertain,  then  there  ought  to 
go  a  venire  facials  denovo ;  but  to  me  it  feems  certain  enough. 
1  have  heard  that  the  fa£l  was  more  foul  than  it  is  found,  and 
am  not  for  havii\g  it  tried  over  again.     Rokehy  and  the  other 

Judiccs 
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(5) Sense  exceptions  being  taken  to 
the  form  of  the  ind»Aments,  they  were 
both  quafhed,  and  Mr.  Keate  was*  bail* 
ed  to  be  tried  at  the  next  afiizes,  where 
he  was  found  guilty  of  xnanflaughter, 
iuid  had  his  clergy,  and  died  of  the 
fmall-pox  in  1697  in  IVihJkire,  hjs 
own  county.     1  Ld.  Raym.    p.  145. 

The  defendant  iu  this  inftance  ap- 
pears to  have  been  guilty  of  murder, 
and  (ho«i]d,  195  was  Lord  Ho(t*%  opinion » 
have  been  poovidked  upon  th^t  indi^- 
ment.  The  authorities  all  (Irongly 
confirm  this  idea.  Ktl\nge  Ch.  Juft.  in 
bis  Reports,  p.  130,  fays,  **  Ko 
words  of  reproach  or  infaipy  are  fuS- 
cientto  provoke  another  to  fuch  a  de- 
gree of  anger  as  to  ftrikc  or  affault  the 
provoking  party  with  a  fword,  or  to 
chrpw  a  bottle  ai  bioij  or  Arikc  bim  with 


any  other  weapon  that  may  kill  him  ; 
but  if  the  perfon  provoking  be  thereby 
killed  it  b  murder.  In  the  alTembly 
of  the  judges,  18  Car.  2.  this  was  a 
point  pofitively  refolved  ;"  and  after- 
wards t^e  Chief  Juftice  liates  this  v^j-y 
cafe  and  determines  it  to  be  murdcl'* 
2  Ld.  Raym.  1493*  Upon  this  point 
confult  Foil.  p.  291.  I  Hawk.  P.  C. 
p.  124.  f.  33.  and  the  cafes  there 
cite4.  Upon  the  (ecopd  indid^ment 
the  defendant  appears  to  have  beea 
properly  ac(]uitted>  as  it  feems  now  to 
be  the  better  opinion ,  that  if  the  de- 
ceafed  had  ftruck  at  ail  before  (he 
mortal  blow  given,  this  takes  it  oat  of 
the  (latute,  though  in  the  preceding 
quarrel  the  ft^bber  had  given  the  firft 
blow.  Foft.  p.  301.  I  Hawk.  P.  C* 
p.  1 16.  f.  6.    4BI.  Com.  p.  193. 


Truelock  verf.  •- 


Cafe 


DEBT.  The  plaintiflF  fcts  forth,  that  letters  of  admi- 
niftration  were  committed  by  jhc  official  of  the  dean, 
who  had  a  peculiar  lawfully  confUtuted,  but  does  not  fliew 
bow  he  was  Entitled,  as  it  ought  to  be  done  in  the  cafe  of  a 
peculiar.  Cro.  E/iz.  791.  Neither  doth  he  fay,  that  the 
granting  admini(lrat\on  aditmc pertinuit  to  the  dean:  and  for 
thefc  caufes  the  defendant  demurred.  Sed  non  allocatur  j  in 
a3  much  as  the  plaintiff  has  fet  forth  that  adminiftration  was 
granted  by  the  oJE&cial  of  the  dean,  tp  whom  right  of  granting 
adminiftration,  {flT^.  belonged,  it  is  fuflicient. 


Graot  of  admi- 
niftration wtvea 
weli  pleaded. 
\%  A|od.  too. 
S.  C.  1   Show. 
355.  SkJB.  551. 
I  Salic*  40.Cro* 
Eli«.  101. 
Piowd.  a77.Cro« 
Jac.  556.  Palio* 
97.    %  Mod. 
65.    4  Mod« 
133.  6  Mod. 
231.    I  Ld. 
Raym.  635* 
Gib<.  Cod.g^S* 


Barton,  Adtniniflratrix  of  William  Dobfon, 
verf.  Fuller,     In  B.  R. 


I  18  ] 
Cafe  \o. 


THE  plaintiff's  declar^ion  was  of  Michaelmas  term  the  if  lenen  of  ad- 
7th  of  king  William^  and  fcts  forth,  that  letters  of  ad-   I^ft,'„ew'intcit 

of  adhninillra- ' 
ties  may  be  granted  after  an  aAion  brought. 

C  2  miniftration 
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Bartok  «. 
Fuller. 


H«b.  14.$. 
»  Lev.  197. 


minifttatioil  were  granted  on  the  1 1  th  of  January  7th  of  king 
William^  which  is  after  the  a£lion  commenced.  The  Court 
faid,  if  adminiftration  be  granted,  and  the  letters  of  admini* 
ftration  are  loft,  new  letters  of  adminiftration  may  well  be 
granted  after  the  aflion  is  commenced  \  but  it  is  othetwife  li 
they'are  then  originally  grantedw 


Cit   lU 


Johnlbn  ^erf.  Lee*     In  6.  R, 


.(i)  Prohibition 
to  fpiritual 
court,  when 
f  rinted  for  feet 
there.     5  Mod. 
Z^S.S.C.Skin. 
589.  S.  C.  Holt. 
656.  S.  C. 
iS.lk.  333. 
I  Rjy.  703. 
S..C.  Holt. 
596.  S.  C. 
12  Mod.  6(8. 
S.  C.     3  Kcb. 

441    S>6- 
z  Gibf.  Cod. 
1015.  xRurn''t 
£c   Law.  239. 
I  Vcar.  165. 
4  Mod.  254. 
aJCeb.  Sio. 
Bfinb.  17c. 
4  B^c.  Abr.  256. 
4  Com.  Dig. 
494- 

id)  Hob.  t6. 
Gro.  Car.  162. 
339.  Cro  Jac. 
311.     1  Burn*i 
Ic.  Law.  5^. 
%  &ibr.  Cod. 
1035. 


[    '^    ] 


A  Prohibition  was  prayed,  upon  fuggeftion  of  the  ftatute 
of  23  H.  8.  r.  9.  by  which  it  is  enafted,  that  none  be 
cited  out  of  his  diocefe  :  that  the  plaintiff  was  resident  at  Hun*^ 
gevfordm  the  county  of  Berk  jy  within  the  peculiar  jurifdidiion 
of  the  dean  of  Sarum^  and  that  the  defendant  had  cited  hiih 
to  the  Court  of  Arches  for  fees  expended  in  the  Spiritual 
Court,  which  are  the  cuftomary  fees.  The  defendant  (hewed, 
that  the  dean  of  Sarum  requefted  the  dean  of  the  Arches, 
faTr.  Northey  argued,  that  the  fuit  out  of  the  diocefe  was  ill ; 
for  the  requeft  of  the  dean  of  the  Arches,  upon  which  the  de-- 
fendant  relied,  ought  to  have  been  made  to  the  next  fuperior, 
who  was  the  biftiop.  {a)  Hob.  i86.  I  Sid.  90.  2  Roll.  Rept 
446,  448.  Secondly  J  The  fuit  ought  not  to  have  been  in  the 
Spiritual  Court  for  fees  \  for  demands  pro  opere  li  lahore  are 
properly  determinable  at  common  law  ;  and  in  this  cafe  the 
law  implies  a  promife  in  the  retainer.  If  it  (hould  be  obje£l:- 
cd,  that  this  court  hath  not  cognifance  of  fees  in  the  Spiritual 
Court,  by  the  fame  reafon  it  may  be  faid,  th^t  no  aftion  (hall 
be  brought  here  for  fees  in  a  court  of  equity^  Bat  the  defen- 
dant fays,  that  the  fees  demanded  are  cuftomary  fees  due  time 
out  of  memory ;  if  fo,  it  may  be  proved  in  evidence ;  and 
although  fuits  here  are  not  frequent  for  proftors'  fees,  yet  it 
makes  nothing  againft  us,  for  fuits  for  them  are  in  general 
terms,  pro  opere  li  labort.    Vide  2  RolL  Rep.  59.    i  Mod.  Rep. 


(1)  It  was  laid  down  in  the  cafe  of    for  that  court,  unlcfs  where  the  found  a- 


Hot  fojt  and  14  iljon,  "  That  no  Coort 
can  better  judge  of  the  fees  that  hjivc 
been  due  and  afuel  in  the  Spiritual 
Coort  than  therofelve*,  and  that  there- 
fore the  iuii  fot  feci  was  moll  pro^^er 


tion  of  the  demand  (hould  be  cuflom, 
and  it  ihould  come  in  queflion  wheiher 
the  coftom  was  fo  or  not."     1  Mod. 

167. 
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167.   {a)  where  a  prohibition  was  granted  for  a   fuit  in  the      JdnNsow  «. 
Spiritual  Court  5  the  like  27  Car.  2.  (^)  by  Ha/e  C.  }•  upon  a    (*)  ^  Krb.  203. 
motion,  (2;  .  (*)3lCeb.5V 

Sir  Barth.  Shower  was  on  the  other  Gde  ;  and  he  faid,  that  ^ 
the  dean  of  Sarum  had  independant  jurifdi£lion,  and  therefore 
his  requeft  to  the  dean  of  the  Arches  was  good.  Secondly^ 
fees  are  neceflary  in  all  fuits,  and  whoever  hath  cognifancc 
of  a  fuit,  may  have  it  of  the  fees  incident  thereunto :  The 
Spiritual  Court  (hall  always  determine  incidents ;  Mar.  45, 
fliall  have  cognizance  of  a  way  to* a  church,  of  feats  in  the 
church;  fo  if  ^.  is  indebted  to  5.  in  5 /.  and  bequeaths  fo 
much  to  B.  the  Spiritual  Court  fliall  dcternvine  of  both.    Holt 

C.  J.  A  dean,  quatenus  dean,  has  no  jurifdiftion  v  but  as 
he  hath  a  peculiar  he  is  exempt  from  the  ordinary,  for  that  is 
the  import  of  a  peculiar.  Then  the  priiKipal  queftion  is,  wte- 
ther  a  fuit  in  the  Spiritual  Court  fliall  be  brought  for  fees  ?  It 
is  granted,  that  a  fuit  may  be  commenced  for  them  at  common 
law,  fees  cannot  he  fettled  by  the  canon  law,  but  they  [the 
Spiritual  Co^rt]  give  cofts  and  ^xpences  of  fuit ;  but  debt  doth 
not  he  for  fuch  cofts  at  common  law,  Rokehy  J.  cited  a  cafe 
between  Gojlin  and  Froggaty  churchwardens  oi  the  church  of 

D.  in  Stajvni/birej  (c)  and  ■  '  in  C.  B.  where  at  a  vifita- 
tion  of  the  arch-deacon,  a  preffntment  was  made  (amongft 
otliers)  for  regifter*s  fees,  and  after  feveral  motions  a  prohi- 
bition was  gratited,  and  then  the  matter  was  compounded.  (3) 


(e)  1  Salk.  330, 
This  cafe  is 
l^n'>virri  t?y  ihe 
namr  «>r  Goflia 


(2)  Hale  C.  J.  faid  in  thi-j  cafe, 
*'  I'hat  no  action  upon  the  cafe  was 
ever  brought  for  fuch  (/.  f.  proftors') 
fees,  and  that  therefore  they  may  be 
(ued  for  in  the  Spiritual  Court." 


( j)  It  h  faid  that  after  feveral  mo- 
tions a  prohibition  was  granted.  Gibfl 
Cod.  1015. 


Lately  wrjl  Fry*     In  B-  R. 


Cafe  ta% 


T 


R  E  S  P  A  S  S  qmre  claufetm  fregit  5?  hladafua  ihi'dem    Ggft«  when 
crejcet^  fuccidit  Isf  afportavH.    The  jury,  as  to  the  break-    ftaVutc  za"*  » j 
ing  of  the  clofe  and  cutting  of  the  corn  in  the  blade,  found  the  ^^'  *•  ^^'"'v 

I  SjIIc.  193. 
I.e.     5  Mod.  315.  S.  C.    Comb.  399.  S.  C.  410.     Carth.  224.     2  Vent.  48.   180.    195.215. 
X  Strange  1 92.     2  Mod.  141.  3  Burr.  1182.  i  Freem.  214.  366.  374.  391.   Doug.  780,  2  BUckG 
<»5U  ^-^-^     *^^P'  *3^*  39*'  ^^'^'  ^*«  P"'  ^'***«  '79°*  P'  3*9-  330' 

C  3^  dtfcadapt 
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LikTEtT  «• 

Fjit. 


defendant  gailtj,  but  as  to  the  carrying  away  not  guilty.     And 

it  was  moved  by  Gou/J,  ferjeant,  for  full  cofts,^for  the  damages 

given  by  the  jury  were  no  more  than  i  o  /.  and  by  die  ftatute 

(l)  22  &r  aj  Car.  2.  r.  9.  the  plaintiff  fliall  have  no  more 

^       cofts  than  damages  j:  And  it  was  urged  that   this  ftatute  was 

intended  fot  fmall  trefpafles,  2s  pedxhus  amManao,  i^c,  but  here 

the  corn  is  cut  down  in  the  blade,  which  is  a  great  dellru£Hon. 

And  Rdteby  J.  faid,  if  a  man  emers  my  garden  and  cuts  down 

*•  *     J      my  trees,  for  which  perhaps  the  jury  gives  but  fmall  damages, 

although  I  fufier  a  great  inconvenience,  it  would  be  very  mif- 

When  the  tit'e     chievous  if  I  fliould  lofc  my  cofts.     But  after  feveral  debates 

Sa7*or">r*^"      *^  Court  inclined  to  be  of  opinion,  that  if  any  thing  had  been 

thing  it  carr  ed     .carried  away,  full  cofts  fhould  have  been  given ;  for  the  carry- 

iluii  be  giren!  *    '"g  away  of  any  cattle  is  without  the  z€t  of  parliament.     Vidi 


le 


Skin.  100,  2  Vent,  48.  where  if  a  man  enters  claiming  title,  there  ftiall  be 

3  Mod.  39.'  full  cofts  given  j  but  where  it  doth  not  appear  that  die  trefpafs 

^ef  %hi^'  was  committed  under  pretence  of  title,  or  that  any  thing  was 

si4.    X  Ld.  carried  away,  there  we  cannot  make  a  conftrudion  conti^ry 

%  su?7x'6^.'c.  ^o  ^^  exprefs  words  of  the  ad  of  parliament. 

J  Salk.  108. 

3  Keb.  1S4.  247»  Gilb.  C.  P.  263.     a  Jones  282.    Cilb.  Eq.  Ca.  195.    Say.  Law  of  Cofts.  c.  iv. 

p.  27.     I  Bac.  Abr.  512.  and  Che  cafes  th^re  cited.    %  Com.  Dig.  545.  and  the  cafes  there  cited. 


(i)  This  ftatute,  as  far  as  it  relates  to  wilfJ  snd  maiicieuj  trefpaiTer,  is 
aided  by  8  and  9  Will.  3.0.  11. 
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In  the   Houfe    of  Lords,  the  13th  of  Cafc  13. 
yanuary^  1697* 

(Sir  Evan  Loyd^  Bart,  and  Mary  his 
j      Wifiy  Sidney  Godolpbh$  and  ^ufan  bis 
^cfwecnX      «^i^-.  Appellants. 

I  Sir  Richard  Carewj  Baronet^  andCbar^ 
.  Us  Tretnain^i  Refpondents. 

TH  E  cafe  was  this  :  Rice  Tanat,  Efq.  was  feifcd  of  fc-  Provlfo  in  • 

veral  lands  in  the  counties  of  Salop.  Moiitzofnerv.  and  **"'*  ^*"  '***^ 

Denhighy  and  dying  left  iffuc  4^jr^,  Penelope  and  Sufariy  his  an  c:»ai-  lor  • 

daughters  and  coheirs.  i7fucn  !c7on 

die  without 
iflue^  held  good,  notwrithftanding  a  fine  levied  by  theiOj  where  the  uff s  were  declarro  utherwife. 
Vin.  Abr  T-t.  Fine  (Z)  pi.  iS.    Show.  P.  O.   137.  S.C.  Chan.  Prec.  71  S.C.  Cro.  hlji.    68$^ 
I  Cruife  on  Fioet  ^^Q.    Cro,  Jac.  591.    Fearne'a  Con.  Retn.4th  edit.  414.     1  Str.  419. 

By  leafe  and  relcafe  of  the  24th  and  a5th  oi  July  1674, 
upon  the  marriage  of  Penelope  yr itii  Sir  Richard  Carew,  in 
confideration  of  4000  /•  paid  by  him  to  Mary,  they  the  faid 
jl^Iary  and  Penelope  convey  two  parts  of  the  lands  aforefaid  to 
trufteeSy  in  truft  for  Sir  kichard  Care^v  for  life,  and  afterwards  L  ^  ^  J 
for  Penelope  for  life,  and  afterwards  to  the  iflue  of  their  two 
bodies,  £s*f .  remainder  to  Sir  Richard  Carew  and  his  heirs  j 
with  a  provifo,  that  if  it  (hould  happen  that  no  iflue  of  the 
faid  Sir  Richard  Carew,  on  the  body  of  the  faid  Penelope, 
fhould  be  living  at  the  deceafe  of  the  fur\'ivor  of  them,  the  faid 
Sir  Richard  Carew  and  Penelope,,  and  the  heirs  of  Penelope 
ihould,  within  twelve  montlis  after  the  dece^jfe  of  Sir  Richard 
Carew  :^nd  Penelope  withput  iflue  as  aforefaid,  pay  to  the  heirs 
or  afligns  of  the  faid  Sir  Richard  Carew  4000  A  then  the  rCf 
mainders  and  trufts  for  the  faid  Sir  Richard  Carew  and  his. 
heirs  (hould  ccafe  and  be  void,  and  the  fee-fimple  of  the  faid 
premifies  (hould  be  to  the  right  heirs  of  the  faid  Penelepe  for 
ever,     Mary  afterwards  was  married  to  Sir  Evan  Lloyd,  an4  ^ 

$ufdn  to  Sidney  Godolphin. 

C4  Stt 
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L©Ti»  and  Sir  Richard  Carew  and  Penelope  his  wife  levy  a  fine  of  the 

others  v« 

Car  tw  and  land  in  Ctmt  Salop  to  the  ufc  of  Sir  Richard  and  his  heirs,  and 
otbert.  afterwards  die  without  iffue ;  and  the  appellants,  as  heirs  of 
Penehpef  exhibited  their  bill  in  chancery  againft  Charles  Tre* 
tnainy  the  furviving  truftee,  and  Sir  Richard  Carew  devifee  of 
Sir  Richard  the  hufband  of  Penelope^  to  have  a  conveyance  of 
the  premifles  to  them  and  their  heirs,  upon  payment  of  4000/. 
purfuant  to  the  provifo.  But  the  bill  was  difmifled  by  the 
hord  Chznctllox  Sommers  6  Nov.  1697,  under  pretence  that 
this  provifo  tended  to  a  perpetuity. 

And  now  upon  the  appeal  to  the  Lords  the  decree  for  the 
difmiflion  was  reverfed,  after  hearing  of  the  Judges  and  a 
Pre€.  in  Chtfl.  j^^g  argument  j  and  afterwards  by  order  24  Mar.  it  was  ad- 
ded to  the  decretal  order,  that  on  payment  of  4000  /.  to  Sir 
Richard  Carew,  or  into  the  court  of  chancery  for  his  ifluc, 
the  appellants,  as  heirs  of  Penelope^  fhould  be  let  into  poifeflion 
of  the  premises  in  ^ueftion* 
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Gale  verf.  Ewer.  Cafe  14. 

A  Prohibition  was  moved  for  to  the  confiftory  court  of  Turning  of 

LonJony  whert  Ewer  the  xt&or  oi  IngateJ one  libelled  "«*«  in«o  tithe 

torrctuungto  let  out  tithes,  or  if  they  were  let  out,   fuch  duient  fever- 

fetting  outor  feverance  was  in  the  abfciice  of,  and  without  J"r's<?fLj* 

giving  notice  to  the  feftor,  and  alfo  that  the  plaintiff  after  fe-  Raym.  x«9. 

verance,  without  notice  to  the  reftor,  took  the  nine  parts,  and  478*/ Vin.^Abr! 

turned  his  cattle  into  the  meadows  where  the  tithes  were,  who   *^"'  Difmci  (i> 

pi.  19. 
deftroyed  and  confumed  the  tithes :  and   upon  a  fuggeftion 

that  by  the  ftatute  2 Ed.  6»,  cap.  13.  all  the  king's  fubjefts 
ought  juflly  to  fet  out  their  tirhcs,  i^r.  and  that  the  plaintiff 
had  feparated  them  from  the  other  nine  parts;  and  whereas 
the  cxpofition  of  all  ftatutes  belongrth  to  the  temporal  judges; 
and  whereas  tithes  divided  from  the  nine  parts  are  lay  chat- 
tels, and  a  fuit  for  trefpafs,  i^fc,  is  merely  temporal^  fstc.  this 
notion  was  made* 

And  firft  it  was  urged,  that  the  fpiritual  court  cught  not  to 
proceed  for  rcfufing  to  fet  out  tithes,  but  for  the  fubftraSion 
of  them  only  :  for  by  the  ftatute  2  Ed.  6.  c.  13.  it  is  enaft- 
cd,  that  if  any  perfon  do  fubftraft  or  withdraw  any  manner  of 
tidies,  isfc.  the  party  fo  fubftrafting  or  withdrawing  the  fame 
may  orfhall  be  convented  or  fued  in  the  King's  Ecclefiaftical 

Court, 
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Gale  «•  Court,  ffA:.  And  the  chufc  which  gives  the  fuit  in  the  Spiri-* 
tual  Court  for  the  double  value  fays,  if  any  perfoa  carry  away 

r  2-3  J  h^s  co^^  before  tlie  tithe  thereof  fet  forth,  tf^.  fo  that  the  fuit 
in  the  Spiritual  Court  ought  to  be  for  the  fubftraflion  only, 
and  not  for  rcfufing  to  fet  the  tithe  out :  the  claufe  which 
provides,  that  all  the  King's  fuhjefts  (hall  duly  fet  out  their 
tithes,  gives  the  penalty  of  treble  value,  but  the  remedy  is  by 
aftion  of  debt  in  the  Temporal  Courts.  This  claufe  for  the. 
fetting  out  of  tithes  is  imrodudive  of  a  new  law,  as  appears  by 
2  InJ},  649,  and  by  confequcncc  the  expofition  thereof  ap-* 
pertaineth  to  the  Temporal  Courts,  which  ought  to  judge 
whether  the  tithes  were  duly  ajni  without  fraud  fevered  and 
divided  ;  for  the  manner  of  titbiiij^  ought  not  to  be  governed 
by  the  canon  or  civil  law. 

A  prohibition  was  granted  Trin.  i  }f^*  bf  M^  upon  a  fug- 
gcftion„  that  tithes  were  fet  out.  a  Fent,  48.  But  in  the 
prefent  cafe  the  Court  did  not  incline  to  do  fo  :  for  the  claufe 
which  giyes  double  value  for  carrying  away  corn,  Wr.  before 
tithes  fet  out,  gives  the  Spiritual  Court  cognisance  for  rcfuf- 
ing to  fet  out  tithes,     a  RoJi^  Mr.  ^^pp.  /.  1^. 

'  jtitsotDMc^         ^^y^  ^t  wastirgcd,  that  ^hc  Spiritual  Court  ought  not  to 

^onVa^o*^c   P''<^eod  fox  the  fetting  out  of  tithes  without  ^1;  notice  given 

«t«tiocofthe       to  thc  rcdoT ;  for  although  the   ecclefiaflical    law  requires 

tithM.  ^Conb.     notice  to  die  parfon  when  the  tithes  are  fevered,  yet  tlie  com- 

1281  3  Burn's      ,^0^  law  requires  no  fuch  thing  •  as  Hutton  faith  it  has  been 

Degge's  P.  adjudged.     Noy  19.     The  ftaiute  2  Ed.  6.  c.  13.   fays  only, 

c-rth.^lt  *'  (hall  be  lawful  for  every  party  to  whom  any  of  the  faid 

3  Burr.  i«93,       tithes  ought  to  be  paid,  l^c.  to  view  and  fee  the  fiud  tithes 

103?"    *^         to  be  juftly  and  truly  fet  foiih,  and  the  fame  quietly  to  take 

and  carry  away,  tsfr.  and  altho*  it  be  that  as  to  the  taking  and 

carrying,  this  ftatute  is  declaratory,  yet  as  to  the  view,  it  is 

introduftory  of  a  new  law  j  as  it  appears  t  Infi.  €50.     And 

the  penning  of  this  a£l:  is,  that  it  fhall  be  lawful  to  view,  l^c. 

'  which  (hews  the  intent  of  the  legiflature  was  not,  that  the  pa-. 

rifiiioners  (hould  give   notice  thereof  \  and  tliat  no  notice  is^ 


(1)  Acuftom  however  to  give  notice  was  held  gx)od  in  the  cafe  of  Bntttr  v. 
Hiuthfy.     3  Burr.  1891. 

pc(;e(rai:y 
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ncccflary  hath  been  oftentimes  adjudged:  thus  13  Car.  i. 
between  Ciafi  and  Ware,  in  this  court,  and  afterwards  affirm- 
ed in  error.  Styk  342.  i  RoL  Abr.  ^{43.  /»  30.  So  alfo 
Trin.  iJr.&M.     2  VenU  48- 

And  of  die  fame  opinion  was  the  Court  in  the  prtfent 
cafe  \  and  a  prohibition  was  granted  as  to  the  fuit  for  not 
giving  nodce  of  fetdag  out  the  tithe.  It  was  urged  on  the 
other  (ide*  that  this  matter  ought  to  have  been  pleaded  in  the 
Spiritual  Court.  But  Hoit  C.  J.  anfwered  to  that,  there  was 
no  neceffitjr  that  it  ihould  be  fo  pleaded ;  foralmuch  as  it  ap- 
pears upon  the  face  of  the  libel,  that  the  fuit  was  for  fetting  out 
tithes  without  giving  notice ;  it  would  have  been  otherwife  if 
the  fuit  had  been  for  refufing  to  fet  out  tithes.  The  plea, 
that  the  tithes  were  fevered,  is  no  good  caufe  for  a  prohibi- 
tion unlefs  they  refuiTe  that  p^lea  for  want  ai  notice  given  of 
die  feverance.  But  Holi  C.  J.  thought  the  turaitigtof  catde  to 
the  tithe  made  it  a  fraudulent  feverance,  and  that  a  fuit  might 
be  maintained  for  it  in  the  Spiritual  Court. 


^5 


Calv  V. 

EWEB. 


{24   J 


The  King  verf.  Clerk.     In  B.  R. 

AN  habeas  cotpm  was  brought  for  the  defendant,  who  was 
committed  for  his  refufal  to  come  upon  the  livery  in  the 
Vintners'  Company  of  London.  The  cuftom  was  returned, 
that  if  any  member  refufed  to  take  the  livery,  ISc.  the  Court 
of  Afliflants  might  commit  him  to  the  officers  of  the  city  ; 
that  Clerh  refufed,  and  was  committed  to  the  keeper  of  Newj^ 
gaiey  but  it  was  not  faid,  that  he  was  an  officer  of  the  city ; 
and  for  this  caufe  the  return  was  ill :  for  thfe  return  ought  to 
thew  that  the  cuftom  was  purfued ;  and  the  bcft  purfuit  is  for 
the  court  judicially  to  commit  him  to  the  fhcriflFs,  (o)  who  are 
the  officers  of  the  city ;  therefore  the  defendant  was  difcharg- 
ed.  But  the  Court  held  the  cuftom  to  be  good ;  and  they 
thought,  that  as  there  was  mention  of  a  warrant  in  wridng, 
fuch  warrant  ought  to  be  returned  in  hoc  vetta. 


Cafe  15. 


A  cuftom  to 
commit  for  re-    ' 
fufiog  to  como 
upon  the  livery 
in  the  Vijitaeri* 
Conpaoy  itM 
guod.  Holu 
43oS.C.Cuinb. 
411.  S.C 
I  Salk.  349. 
S  C.   3S^» 

92.  s.c 
5  Mod.  156. 
3*9.  S.  C. 
i2*Nfo<l.  113. 
S.CRcyni. 
446. 1  Mod  10, 
a  Kcb.  555. 
6.  C.   ]  Co«. 
Di|t.<6i6. 
I  ^ac.  Abr. 
671. 
(•)  M  Mod.  75, 
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Cafe  1 6.  Upfhare  vef/^  Aidee.     In  B,  R. 

A  coachman  A    CTION  upon  the   cafe  brought  acainft  a  hackney* 

thelofsofgoodi  ^  1-  coachman  ;  and  the  plaintiff  deaared  updn  the  cmtom 

^7  *h*ch*he  ?**  °'  ^^^  realm  as  againft  a  common  carrier.     The  cafe  upon 

Dot  pjid,  other-  evidence  appeared  to  be  this  ;    a  pcrfon  had  taken  the  hack-^ 

paid.  *  Show,  ncy-coach,  and  had  delivered  his  goods  to  the  coachman  to  be 

"*^'  'u*!*^*  carried  with  him,  but  in  the  paflage  the  goods  were  loft  ;  and 

130.S.  c.  whether  the  coachman  fliould  be  charged  for  them  without  an 

sI^c"'i^Com.  ^"  exprefs  contra<a  was  the  qucftiouii 

Dig    112,  213. 

•  Bac.  Abf.  343.   Yin.  Ahr.  Tit  jiff ioHt,  (c.  a.)  pi.  5^ 

And  hf  Hokj  C.  J.  at  a  trial  at  Guildhall^  it  was  heM,  that 
a  paScnger  (hall  not  charge  a  hackney-coachi;nan  for  goods 
which  he  carries  with  him,  if  he  docs  not  give  any  thing  for 
the  carriage  of  th(;m ;  but  if  he  pays  for  the  carriage,  then  he 
may  charge  the  carrier  5  and  in  the  prcfent  cafe  there  was  no 
exprefs  contraft  for  the  cairiage,  but  by  the  cuftom  and 
ufage  of  ftages  every  paifenger  ufes  to  pay  for  the  carriage  of 
:  goods  above  fuch  a  weight,  there  the  coachman  (hall  biQ 

charged  for  the  lofs  of  goods  beyond  fuch  a  weight,,' 


Cafe  17.  Anonymous,     In  B.  R.    (i) 

Where  fcan<)a-        A    Prohibition  was  prayed  to  the  Spiritual  Court,  where  tlxc 
louswordtarc'     ^/tL  dean  of had  libeli'd   for   thefe    words,    \ou 

Ipojcen  of  the  ^ 

funaioo-ofa       an  aknave^alnaviy  a  knave  indeed*    2  Rol.  297«  Godb,  447, 

i^pwhibUi^r*    And  it  was  urged  by  Seii^y  for  a   confultation„  that  thcfc 
fliail  not  go,        words  ^of  a  fpiritual  perfon  are  defamatory,  and  a  Ubel  may  be 

S.  c.  Holt.         maintained   in  the  Spiritual  Court  for  them  5  and  he  cited 
59  J.  s.  C. 

19  Mod.  231.    1   Ld.   Raytn.   423.  S.  C.    2  Salk.  692.  S.  C.   4  Com.  Dig.  50S.   1  Ld.  R^ym^ 
236.   2  Gibf.  Cod.  1025.  infra.  p«  309. 

(1)  This  cafe  in  Holt  and  Ttueiftb  Modern  is  ililed  Nelfon  v.  HawAsttj,  Dean  of 
CUcheJIir. 

2  F<^nty, 
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1  Vent.  1.  and  a  cafe  there  cited,  where  a  prohibition  was  dc-   Avovruov** 

nicd  for  thcfc  words,  Sir  Priejl  you  are  a  hhavf*     Sed  non  alio* 

catur ;  for  by  HoJt  C.  J.  where  the  words  are  fpoken  of  the 

fundlons  of  a  fpiritual  perfon,  or  charge  him  with  falGty  in 

that  function,  a  prohibition  lies  not ;  but  for  thefe  words, 

where  there  is  no  relation  to  the  funAion,  a  prohibition  ihall 

go;  and  after  feveral  debates  it  was  granted. 


26 
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Bennett  vrrf.  Thalbois, 


TRESPASS     ^are  clauf urn  f regit  nee  non  venatui  e/f^ 
is^c,  exiflente  inferwre  artifice^  AtigUce  an  inferiour  tradef- 


Cafe  1 8. 

A  thtbier  it 

Within  the  fta« 

tate  (i)  and 

comprehended 

under  the  wordi    T^^xiy  fcthcet  pannarioy  Auglice  a  clothier  ;  W  alia  enormioy  £3*r. 

infirior  trtJff-     ^^  ^^  damage  of  the  plaintifi;  Vc.  ac  contra  formamj^atutiy 

iL.  Raym.149.     ^C.{l) 

S.C.Holt  661. 

S.C.  Comb.  410.  S.  C.   Cmh.3?».S.  C.  i  Salk.2i»   S.C.   5Mod»307,S.C.    11  Mod.  t»i. 

5.  C.   Barnci  125.  »  Wilf.  70.    Siy.  Law  of  Cofti*   p.  54.    »  Com.  Dig,  547.    4Com.  Dig.  80. 

90*  4  Bac.  Aor*  06. 


Where  an  adion 
lies  agaiaft  the 
defendant  at 
common  Uw, 
the  words  €ontra 
ftrmam  fiatvti 
in  the  declara- 
tion, ihall  be 
reje^ed  as  fur- 
pi  uf  age* 


And  after  a  vcrdift  for  the  plaintifF>  and  2  d.  damages,  it 
was  moved  in  arreft  of  judgment  for  preventing  of  cofts,  that 
the  plaintiff  had  founded  his  a£lion  upon  the  flatute,  but  had 
not  purfued  the  ftatute  ;  for  it  is  faid  that  the  plaintiff  being 
a  clothier  venatus  eji^  but  a  clothier  is  one  of  the  principal 
tradefmen  of  the  kingdom,  and  cannot  be  comprehended 
within  the  words  inferior  trade/man.  Sed  non  allocatur ;  for 
the  {latute  feems  to  prohibit  all  trades ;  but  if  this  cafe  were 
without  die  ftatute^  yet  an  adion  lies  againft  the  defendant  at 
common  law  ;  and  the  words  contra formam  Jlatuti  ihall  j>e  re* 
jefted  ;  as  in  the  cafe  between  Ward  and  Richy  in  an  a£bion 
brought  for  taking  away  a  man*s  wife,  and  detaining  her 
quctd/qucy  £!fr.  the  plaintiff  concluded  contra  formamJlatutiyVfhizh 


(1)  4  ^:f  5  fF.  and  M.c.  23-/.  10. 
••  Now  this  claufe  is  a  repeal  of  the 
ftatute  22  and  23  Car.  a.  wim^ff^Jf^ 

3 


no  more  cods  than  damages^**  As  to  the 
matter  of  coUsk     5  Mod.  308. 

wordi 
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d6 


aft6» 


c»n 


Worcb  were  rcieftcd,  for  there  was  no  ftatute  in  the  cafe-  ^*hw«tt  v. 
I  rivi/.  I03,  DO  m  an  indidtment  againft  three  (ti),  it  was  ,/^^  aicvbai. 
fet  forth  thit  one  llabbM,  &c.  and  the  others  were  prefent  i  Coni.  Dig^ 
and  affiftirtg,  and  the  conclufioA  was  conti^a  formam  J^atuti^ 
where  one  only  was  within  the  ftatUte,  and  the  others  indift*- 
able  at  common  law  ;  and  it  was  held  that  the  words  contra 
firmam  JIatuti  (hould  be  reftrained  to  one,  and  (hould  not  be 
extended  to  the  others.  And  although  it  was  objedled  that 
in  die  prefent  cafe  there  was  a  ftatute  contra  venantes,  upon 
which  this  a£iion  was  founded ;  and  therefore  it  came  not 
widiin  the  rcafon  of  the  firft  cafe  where  there  was  no  ftatute ; 
and  that  this  zGtion  was  founded  upon  a  ftatute,  but  the  fta* 
tute  was  mifrccited,  which  made  the  cafe  different  from  that 
of  an  indiftment,  where  the  ftatute  of  ftabbing  was  well  re-^ 
cited;  and  fo  the  words  contra  formam  Jlatuti  properly  reftrain- 
able  from  it }  yet  judgment  was  given  for  the  plaintiff  pef' 
totam  curiam. 


The  King  veff.  Thorp  and  Others.     In  B^  R.   Cafe  19^ 


INfornution  that  the  defendants  mallciofey  isfc.  procurarunt 
filium  (sT  haredem  decedere  de  domo  patrtsfui^ 

and  dicn  perfmaferunt  compttlferunt  l^  procuraverunt  him  to  be 
made  drunk,  and  fo  inveigled  him  to  marriage,  Wr .  Nortkey 
argued  that  no  fuch  information  lieth,  for  a  father  hath  no 
action  againft  a  peifon  for  perfuading  his  fon  to  marry.  Cro. 
Eltt.  55.  I  Leon.  50^  S.  C.  And  marriage  is  an  honourable 
ftate,  and  for  that  reafon  it  is  no  offence  to  perfuade  any  one 
to  cnt^  into  it ;  fo  it  is  no  offence  to  the  King  to  perfuade 
the  fon  of  any  perfon  to  depart  from  his  father,  without  a  fpc- 
cial  allegation  in  what  manner,  and  an  information*  never 
was  maintained  before  for  a  matter  of  fuch  a  nature. 
ff^rightf  Serjeant,  contra.  Here  is  a  great  offence  5  for  if  a 
man  hath  his  fon  and  heir  inveigled  into  a  marriage  with  a 
woman  of  ill  fame,  by  fuch  wrongful  ways  his  family  is 
ruined  without  poffibility  of  reparation.  And  afterwards  in 
Mich,  term  9  J4^.  3.  it  was  argued  by  Williams  of  GrayS" 
Inn^  that  an  information  lay  not  j  for  the  information  fuppof- 
cth  that  the  infant  married  was  under  the  age  of  eighteen 
fears ;  and   yet  it  is  poffible  he  may  be  above  the  age   of 

fourteen 


An  infonnatioA 
againft  defend- 
ants for  maJici* 
oufly  confpiring 
together  and  in- 
ye'igling  a  young 
man,  beir  to  a 
confiderable  for- 
tune! incoadif* 
graceful  ourrU 

Holt  333.  S.  C. 
5  Mod.  221.  S. 
C.  Comb.  456. 
S.  C. 

Carth.  384.  S. 
C.  2  Keb.  43a. 
3  Keb.  10 1. 
Cio.  Car.  557. 
I  Lev.  257. 
1  Sid.  387. 
R  ay  m.  2591. 
7  Mod.  39% 
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TheKme  v.    fourteen  years,  which  is  the   acre  of  difcrction,  at  which 
TKo»r  and  ^  rt  .  f         1  1  . 

otbeia.        2  nian  may  contract  marriage ;  or  perhips  he  may  be  under 

the  age  of  fourteen  years.  If  it  be  intended  that  the  in- 
fant was  above  that  age,  then  is  he  enabled  to  contract  ma- 
trimony, and  it  is  lawful  for  him  to  do  it ;  fo  then  to  per- 
fuadc  him  to  that  which  it  is  lawful  for  him  to  do,  is  no  of* 
fence ;  the  acceflary  cannot  be  guilty  where  the  principal  \% 
t  X%  \  innocent ;  and  this  cannot  be  by  reafon  of  the  law  of  na- 
ture, that  tlie  fon  is  under  ward  of  the  father;  for  if 
it  were  fo,  the  younger  fon  would  be  alfo  under  his  ward. 
But  the  father  can  have  no  action  but  only  quareJUium  ^ 
haredem  rapuit  \  but  this  is  by  our  law  which  gives  the 
guardiahOiip  until  the  age  of  fourteen  years ;  and  if  the 
heir  was  under  the  age  of  fourteen  years,  then  the  marriage 
is  voidable,  and  fo  no  prejudice.  Dartialy  Serjeant,  on 
the  otlier  fide  infiftcd,  that  the  father  fhall  have  the 
guardianfhip  of  the  fon  until  the  age  of  twenty-one  by 
the  law  of  nature;  and  that  fuch  an  inveiglement  is  an 
offence   although    the   father    had    not    his  adion    for  it, 

err. 

Holty  C.  J.  told  Tf^iUiams  that  his  laft  poinf  deftroyed 
the  foundation  of  his  firft  ;  for  in  the  firft  he  urged  that  tlie 
fon  at  the  age  of  fourteen  years  had  power  to  contraft  mar* 
riage,  and  for  that  reafon  the  perfuading  him  to  do  it,  was  no 
offence ;  and  in  the  fecond,  that  fuch  perfuading  is  not  an 
offence  under  the  age  of  fourteen  years,  for  that  he  hath  then 
no  power  to  contraft  ;  but  he  faid  that  marriage  under  tlie 
age  of  fourteen  yeari  is  good  if  it  is  not  difagreed  unto. 
And  Holt  faid  that  the  father  is  ( i )  guardiap  to  the  fon  un- 
•  til  the  age  of  twenty-one  years  by  our  law  which  is  founded 
upon  the  law  of  nature ;  but  our  law  gives  remedy  only  in 
tlic  cafe  of  an  cldcll  fon,  by  reafon  tliat  it  makes  provifion 
only  for  him.  (2) 


(l)   A  father. conunues  gUcvdian  to  '    (2^  No  judgment  was  given  in  this 

his  fon  'till  he  arrives  at  the  age  of  21  cafe,  and  I  have  been   unable  to  dif- 

year»,  in  retpcA  cu  hii  periba  but  not  cover  hew  the  mailer  was  cooiiuded. 
to  his  laaas.    Co.  Lilt.  84. 


29 


BE 

Term.    Sapft.    Trin. 

9  Will.  III.    InB.  R. 


Jones  vcrf.  Mofely.     T^r.  4  Jac.  2.  rot.  176.    Cafe  20. 
By  the  Name  of  Jones  verf.  Morley. 

UP O  N  a  fpecial  verdift  the  cafe  was  to  this  cfic£l :  ba-   VeUt  to \e$A 
ron  and  feme  feifed  in  fee  in  right  of  ih0  feme»  by    [Thii  caft  it 
indenture  dated  the  apth  of  January  covenant  to  levy  a  fine   Jirtt/?n 'the 
of  the  lands  d{  the  feme  within  Hilary  term  next  cnfuingj    ^kjinotidbc- 
and  afterwards  by  another  indenture  dated  the,3  ift  day  of  Ja^  Canh.4To.S.C« 
nmryi  between  the  baron  of  the  one  part  and  the  feme  of  the   s.  c.  Holf  32s. 
other,  it  was  covenanted,  concluded  and  agreed,  that  all  for-   ^ij]'^  q^ 
mcr  contn(£l8,    covenants  and  agreements  between  them  J^i^^'*'* 
ftouldbe  v(ud,  until  fuch  monies  according  to  their  marriage  ^C.  140.^.0, 
fettlement  fliould  be  paid,  and  then  ihould  be  in  force.    The   ftt7/s.  c!** 
fine  was  acknowledged  before  the  29th  of  January^  and  paffed    vii!nlSi  mj' 
the  king's  filver  the  fame  Hilary  term^    but  after 'the  31  ft  of 
Januarys    and  whether  this  fine  ihoidd  eUlM  to  the  nfiai 
limited  by  the  deed  of  the  29th  of  January^  or  not,  was  the 
queiUon  in  this  cafe  between  the  heir  of  the  baron  and  the 
heir  of  the  feme?    And  it  was  argued  hj  Bannjfter  for  die 
plaintifi*,  and  Sir  Bar.  Shower  for  the  defendant.  And  after  ar« 
gument  Holt  C.  J.  feemed  of  opinion,  that  thit  deed  between 
the  baron  and  feme  was  a  void  deed ;   for^  (fays  he)  k  wa»  of 
no  efle£l  to  bind  the  baron,  by  vealbn  that  he  cannot  covenant   Ufn  ^  ^u* 
with  his  wifej  but  if  theft  were  no  other  deed  upmsiriMckthe  ^^'  .^"'  "*•'* 
ufcs  of  the  fine  might  arife,    thi»  might  have  been  fufEcient 
for  declaring  the  ufes  of  the  fine  ^  but  here  is  another  deed 
V©i.  I.  D  dated 
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Joust  ^.  ig^ii^i  tlie  29th  of  January  which  does  declare  the  ufes:  trut 

it  18,  that  this  fine  varies  in  the  circumilance  of  time,  for 
it  is  faid  in  the  indenture  of  the  29th  of  January^  that  the 
fine  (hall  be  levied  in  Hilary  term  next,  and  the  fine  was 

itt^*w'Sto   '^^^  ^^^^^^  °^  ^'^^^y  ^"™  *^^  prcfent;    for  that  indcn- 

vfca  chaA  thoic    ^^^  jg  Jatcd  within  Hilary  term ;    and  altho'  a  fine  cannot 

which    are  ex-  j        -   ^ 

prefled  in  u  in-   be'avcrred  to  Other  ufes  than  thofe  which  are  ezprefled  in  an 

to decUrethe      indenture  precedent  to  dechre  the  ufes,    (otherwife  if  the 

Tnhc^n'^lirt    indenture  be  fubfequcnt,  (a)  9  Co.  Downhanf^  cafe,)  yet  if  the 

htfidfefiunt,       gne  vary  in  any  circumftance  of  time,   place,   or  quantity  of 

acres,  it  might,  before  the  ftatute  29  Can  2.  a^»  3.  be  a- 

verred  to  other  ufes ;   or  if  there  were  two  deeds  to  declare 

the  ufes  of  a  fine  afterwards  levied,  the  laft  deed  (hall  be  that 

upon  which  the  ufes  ihall  arife;   then  it  is  to  be  confidered, 

whether  the  deed  of  the  31ft  of  January  can  raife  the  ufes  of 

this  fine?    And  I  think  it  cannot     Fidi  infra  Joois  vecf. 

l»)Wrtp,4a^    Mofdey.  (*) 


a« 
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Anonymous.  Cafe  a  i . 

TH  E  cafe  was  this ;     a  femt  folc  recovered  and  had  ^  ^  ^^. 

'  wai  brought  by 

jadgtneht  in  debt  upon  a  bond,   and  afterwards  mar-  barooandfemt 

,                                    ,  upon  1  judgn^cAt 

tied;  and  the  hufband  and  wife  fue  out  a  fcire  facias  upon  recovered  by  the 

dns  jud^ent)  and  have  execution  awarded ;  but  before  exe-  li^laer'^^g!* 

cation  had  the  baron  dies,  and  his  executors  fue  out  cxecu-  ?* "••?^^*^ *^ 

tion.     Sir  Bartb.  Shower  urg6d,  that  the    fcire  facias  brought  "»>&(  i>  attached 

by  the  executor  oT  the  baron  iietb  not^  for  the  debt  was  not  t  Vern.  59^. 

vefted  in  the  hulbahd  by  the  award  of  execution  on  xht  fcire  \com,m%,tvs 

facias  brouirht  by  him  and  his  wife.    If  a  man  takes  a  wife  to  S*^*  iV  .  ^ 

J                   ^        i  Skin.  68a.  S.a 

whom  J.  S.  is  bound  in  an  obligation^  and  the  hufband  and  1  Ei-  Ca.  Abr. 

wife  fue  the  obligor  and  get  judgment^  and  the  wife  dies,  the  2  Ficen.  17s. 

debt  is  vefted  in  the  hufband;  for  that,  which  was  before  lch.^'%1^ 

a  chofe  in  a£lion,  tranfii  in  rem  iudicatam,  (fc,  and  is  of  ano*  ^"^  <b«  ^^^ 

.  tl«'«  cited. 

ther  nature  from  what  it  was  before  the  coverture ;  but  a  chofe 
in  a^on  Ihall  never  vefl  in  the  hufband  bythe  coverture,  if  he 
does  not  gain  the  zGtvcsi  poflU&on  of  it,  or  at  leaft  alters  it  fo 

that  it  be  no  longer  a  chofe  in  a&ion:  {a)  And  it  is  for  this  lea-  (/t)  ^o*  ^^^^ 

fon  that,  where  hufband  and  wife  have  judgement  upon  a  bond  ' 
made  to  the  wife  dum  folf,  the  chofe  in  a£tion  Is  altered,  and 
no  a^iion  lieth  afterwards  upon  the  bond,  but  debt  muft  be 
brought  upon  the  (udgmeBt ;  but  where  hufband  and  wife  havi: 
execution  awarded  in  fcire  facias  upon  a  judgment,  they  may 
afterwards  bring  debt  upon  the  fame  judgment,  but  they  never 
can  have  debt  on  the  judgment  in  fcire  facias,  the  fcire  facias 

Da  i< 


3S  Dc  Term.  Sand.  Mich.  9  Will.  III. 

Aii««TMovi.     is   no  more  than  t  writ  of  execution;    for  at   common 

law,   if  the  plaintiff  did  not  fue  out  execution  within  the 

1048.'         '      year,  he  could  not  do  it  afterwards,  but  ought  to  bring  his 

3.  p.  w«».  148.   ^qiqj^  Qf  jgj,^  upon  the  judgment.     And  therefore  the  ftatute 

olWeftminfier  2.  cap*  1 8.  gives  xkit  fcire facias^  which  is  but  a 

writ  to  have  execution  after  the  year,  if  the  party  had  nothing 

to  fay  to  the  contrary;  and  for  this  reafon,  if  execution  bea- 

wirded  in  the  fare  facias^   it  docs  not  alter  the  nature  of  the 

thii^  upon  which  the    fcire  facias  is  brought ;     if  a  fcire 

facias  is  brought  upon  a  recognifance,  and  execution  is  a- 

warded,  there  may  be  znothcr  fcire  facias  upon  the  fame  re- 

coghifance.     And  this  cafe  is  different  from  that  between 

(«)Cemb.i«3.     ObrianzTiA  Thetnas^  {a)  adjudged  in  £•   K*  (l) 

Holt  97.  s.  c, 

3  Mod.  1^6*  5.  C.  17c.  with  the  pleadiagi.    Carth.  30.  S«  C« 

^^  There  a  fcire  facias  was  brought  againft  the  huftand  and 

1050.  I  Con.  >Rfife  upon  a  judgment  againft  the  wife  dumfola^  and  execu- 

1Bac.Abr.ft93,  tion  awarded  againft  them ;  and  afterwards  the  wife  died,  and 

ft  Itcb'^Mi!'  ^^  hufband  remained  chained,   for  the  words  were  quod  baheai 

*»5*  *3''  ^  ^     executionem  verfus  eos.     But  Holt*    C.  J.    faid  that  he  did  not 

iSid.  3]7S.C.  •'  ^  J 

I  RoUe*s  Abr.     fee  any  difference,  for  that  judgment  in  the- fcire  facias  W2!g 

'  ^'         againft  hufband  and  wife  for  a  debt  owing  by  the  wife,  and 

upon  the  death  of  the  wife  the  charge  furvived  to  the  hufband. 

And  fo  in  the  prefent  cafe,  as  the  hufband  and  wife  have 

judgment  in  fare  facias  'for  a  debt  due  to  the  wiie^  the  bene** 

fit  thereof  furvives  to  the  hufband,  for  the  judgment  is  joint, 

(i)  Comb.  4«5.  ^^^  fof  ^^^  reafon  it  fhall  furvive;  {b}  if  the  hufband  outlives 

c!7sajk?i,6     *^  ^^^»  ^^  ^^  ^^^  *^  benefit  of  it;  if  the  wife  outlires 

sSalk.  S3.S/    the  hufband,   fhe  fhall  have  the  fame  benefit.     Roie/byt  J. 

555.  576.*         doubted,  becaufe  the  nature  of  the  debt  in  the  prefent  cafe  is 

U^;Z:       not  altered. 

lAbr.4fto.  Holt  101.    Skia.  6Sft.  I.  C     Cro.  Car.ftot. 


(1)  This  caff  is  koowu  by  .the    namt  of  OinV^r  verfos  i^««: 


A' 
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Turbcrvillc  ver/.Stsjn^.    In  B.  R.  Cafe  22. 

N  aftion  on  the  cafe,  founded  upon  the  general  cuftom   An  aaion  apoa 

^  ^  the  cafe  li<i  for 


of  the  realm,  againft  the  defendant,    for  negligently   nesii^endy 
keeping  his  fire;  and  the  plaintiff  declared  that  the  defendant    in*?e?endant't 
in  his  clofe  did  light  up  a  fire  to  bum  the  ftubble,  ^  igtiem  ^^^^,^^1^^ 
fium  tarn  improvide  H  mgligenter  cuftodivit  quod  *  defeflu  debits   ^«m«ged- 
cufiodut  ignis  fui  pred^  xias,  clothes  of  the  plaintiff  in  the  clofe    iSaik.  13.S.C. 
adjoining  were  burnt.     After  a  verdidl  for  the  plaintiff,  Gwld  \^^^ 
Serjeant  moved  in  arreft  of  judgment,  for  that  this  a£lion  lay   S*p^"^5*  *' 
not,  neither  for  the  matter  of  it,  nor  for  the  manner;  for  an    s  c.  HoU.  9. 
aftion  lieth  not  on  account  of  a  fire  lighted  up  in  a  clofe,  but    1  ji.'s.  c. 
only  for  fire  In  a  houfe,  for  there  a  man  mult  take  care  of  his   j*^' o"J^,  j^^^ 
fire  at  his  own  peril,  and  it  may  properly  be  faid  to  be  his  own   »»y-  ^*^'  ^°*- 
fire,  but  out  of  his  houfe  it  cannot  be  faid  to  be  his  fire,   and   a*?.  1  Com. 
where  it  is  not  his  fire  an  a£tion  will  not  lie,  as  it  feems.  2//.      '*'  *^^* 
4*  i8.  a*  but  if  an  a£tion  would  lie  for  the  matter,  yet  in  the       C  *  33  ] . 
prefent  cafe  it  is  ill  brought,  for  the  plaintiff  ought  to  have  de- 
clared that  the  defendant  exarftt  vel  ardebat  his  clothes,  and  not 
to  have  declared  upon  the  general  cuftom  of  the  realm.  Northey 
contra:    an  aAion  lietb  as  well  where  the  fire  is  lighted  in  the 
elofe  as  in  the  houfe  of  the  defendant;  an  a£lion  was  maintained 
lately  for  fire  in  the  woodftack  of  the  defendant;  and  then  the 
declaration  is  well  enough,  for  the  plaintiff  fays  that  by  the 
improvident  keeping  of  the  fire  the  clothes  of  the  plaintiff  were  , 

burnt,  which  ii  now  found  by  the  verdiA.  Holt^  C.  J.  the 
only  queftion  is,  whether  the  plaintiff  ought  not  to  have  fhewn 
a  fpecial  negligence  in  the  defendant* 

The  cafe  was  afterwards  adjudged  in  favour  of  the  plaintiff 
by  the  whole  court;  for  the  adion  is  as  well  for  a  fire 
kindled  in  the  fields  of  the  defendant  as  in  his  houfe,  for  it  is 
the  defendant's  fire  and  kindled  in  his  ground,  and  he  ought 
ibhave  the  fame  care  of  a  fire  which  he  kindles  in  his  field  as  of 
that  which  is  madb  in  his  houfe,  for  the  duty  to  take  care  of 
both  is  founded  upon  this  maxim,  ftc  utere  fuo  ut  mn  Udas 
dmum\  biit  if  the  fire  of  the  defendant  by  inevitable  accidentr  '  Com.  Dig. 

D  3  by   »i»- 
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TtfKBiiTSLtt  by  impetuous  and  fudden  winds,  and  without  the  negligence 
STAMf  •  of  the  defendant  or  his  fervants,  (for  whom  he  oughx  to  be  an- 
fwerable)  did  fee  fire  to  the  clothes  of  the  plaintiff  in  his  ground 
adjoining }  the  defendant  (haU  have  the  advanUge  of  this  in 
evidence,  and  ought  to  be  found  not  guilty.  But  here  Ae 
verdift  hath  found  negligence  in  the  defendant.  Therefor^ 
judgment  for  the  plaintiff,  (i) 

(i)  ^-rrr,  whether  the  prcfent  cafe    fie.  6.  made  perpetual  by  they?,  I Q 
is  within  the  nafon^  it  not  being  with-    Aim.  cap,  i^.fia.  I. 
in  the  won^j  of  the  fl.  6  Ann,  cap.  3 1 . 


Cafe  23. 
C34] 


Sutton  verf.  Moo4y.     In  B.  R. 


Wheh  A  perToa      /T^  Refpafs  qtiare  claufumfteffi  faT  %n  claufo  fuo  prad*  venaius 

baTc  •  propsrtj       '*'    fuit  bf  cunuufoj  fuos  ihidtm  tnvinf  eepH  &  a/^rtavii^ 
in  whac  it  ^  . 

maturm, 

I  td.  Raym.  %^q,   Cro.  Jac,  195.  Yelv,  104*     1  Brownl.  loS.  S.  C    3  Lcf.  127.   3  Salk.  191. 

S.C.    W.  Jon.440.    2Bac.  Ab^6i3.     5  Com.  Dig.  352. 

After  a  verdi£l  for  the  plaintiff,  it  was  moved  in  arreft  q( 

judgment  by  Serjeant  Gould^   for  that  the  declaration  was  iUj 

for  there  it  was  faid  cuniculos  fuos^  whereas  a  man  cannot  have 

a  property  in  conies  \  fed  mn  allocatur  \  for  by  Hidt^  C.  J.  hq 

hath  a  property  in  them  whilft  they  are  in  hi^  own  ground.  I^ 

a  man  ftart  a  hare  in  his  own  ground  and  courfe  it  t<^the  clofQ 

pf  another  perfon,  and. there  takes  it,  the  hare  belongs  tp  the 

A  man  has  a       Owner  of  the  ground. where  it  was  firft  ftarted }  but  if  it.Mra« 

£3r"hic"b"c    ^'^"^^^  in  the  clofc  of  another  man  and  there  killed,  it  i«  th<; 

/ir^  w/»r^        Yax^  of  the  owner  of  the  clofe  where  it.  was  killed  j  but  if  the 

f  ouod  on  bii  laod  -• 

rcffMf  ktL  hare  ffarts  in  another  man's  ground  and  is  courfed  out  of  it,  it 

Salk.  290. 5  is  the  hare  of  the  captor,  for  the  property  refts  in  the  owner  of 

ri*Mod!^i44f '  ^^  ^°*^»  raiione  loci\  but  if  flie  runs  beyond  his  [the  captor's] 

14 V  S.C.  ground  (bcbg^r-e  nature)  he  lofeth  his  property;   thus  dvr- 

6  Mod.  183.  ing  the  time  they  are  in  his  foil  the  plaintiff  may  call  them  his 

I  BUck.^oak  conies ;  and  it  is  the  fame  thing  where  conies  are  in  a  warren 

jlT.Cxo!%zr.  ^  ^^^^  ^  *  P^'^'*^*  *^  whore  they  are  in  a  man's  field  or  clofc  & 

553- M»*J;  i^«  for  warrens  and  parks  are  privileges,  but  do  not  give  any  prc^ 

4jS.  S.C.  perty.    In  the  pr^fent  cafe  the  plaintiff,  decl^resi   quare  clan- 
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fumfrept  H'  cunicidos  fuos  iUJein  invenf^  Vc.  which  (hcwt  ^JJ^J^"/* 

die  conies  to  have  been  in  his  dole  at  the  time  of  die  taking; 

but  if  he  had  brought  trefiMtft  generally,  fuare  vi  ft  arms  fix 

atmeubs  cepiiy  he  could  not  tAy/u^s  (a),  and  fo  it  is  agreed  22  (fi  7 Co.  17.  K 

H.  6.  59.  *•    Judgment  warf  given  f(Jr  the  phbtiK  '  ^' 


Smalcomb  vetf.  Owen  Buckingham  jW  Sir  Cafe  24;. 
Edward  Mills,  Sheriffs  g/* London  and  Crofs.      (  35  ] 
In  B.  R, 

THE  cafe  was  diis^    Crofs  had  a' judgment  and  took  out  ThtSrftiy.F*. 

execution  thereon  hyzjieri facias  agairift  one  FoXy  and  flJerifffliooW  te 

delivered  the  writ  oi  fieri  facias  to  the  ffierifis,  but  did  not  afk  J^f  .J^^! 

for  a  warrant  upon  it,  nor  dcfire  it  to  be  executed,  but  only  «y  J»  «*>«  >»* 

t  #*•  »•»>  the  esecu* 

left'  it  with  the  [under]  (herifF  at  his   ofnce ;  Smalcomb  the  c»oa » good,  and 

plahitiff  alfo  took  out  z  fieri  facias  upon  a  judgment  which  he  havc^t  renedy 

had  obtained  againft  Fox^  and  it  was  delivered  to  die  (herifFs  ^^^^^'^^ 

on  die  fame  day,  but  after  the  delivery  of  the  oHitt  fieri  facias  *5'-  s.  c.  Holt 

to  them  by  Crofs ;  and  Smalcomb  demanded  execution  of  his  »  Mod.  1*46. 

vmt,  which  was  accordingly  done  for  him;   and  the  (herifFs  ji©.'  3S«Ut. 

m'adefale  of  the  goods  and  chattels  of  i'i*  for  the  debt  due  to  cmh*  i^  SC. 

Sinalcomb  \  and  afterwards  Oofs  and  the  ftieriffs  took<'the  fame  Comb.  428.  s. 

goods  in  execution  upon  that  fieri  facias  which  was  firft  deli-  S.C.  6  Mod.  ' 

vcrcd  ;  whereupon  Smakomb  brought  an  aftion  of  trover  for  ^'.  \^ 

diem.  ♦» •«'  ^ir. 

460.   %  Com. 
Di^.toS.  1  Torn 
lUpc  7«9.  Via.  Abr.  Tif.  Eitcutioii.    (A.  i.)  fl.  iS.  (f^%,  %.)  pi.  14,  Time  (A.3.)  p).  6: 

And  it  was  urged  for  the  defendants  at  the  trial, '  t^at*  the 
firft  writ  bound  the  goods,  arid  that  they  could*  not  be  taken  ^ 
in  execunon  by  the  plaintiflF*  upon  hisjjm^/j/  which'  was*      • 
laft  delivered.    And  Holt  C.  J.  being  in  doubt  upon  this  mat- 
ter at  the  trial,  ordered  that  the  court  (hould  be  moved  upon 
it.    And' now  it  was  argued  for  the  defendants,  that  af  com- ' 
mbn  law  the  goods  were  tied  down  by  the  tefie  of  the  fieri  fa^ 
cids.    Cro.  Eliz.  174.   And  if  z  fieri  facias  was  taken  out  one 
lays  and  zno^^x  fiert facias  the  next  day  \  and  the  flierifFexe* 

Q'4  Cttud 
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6M4tcoMBfr.    cutcd  the  fecond  n^it  in  the  firil  place,  it  would  have  been 
aroided  \  and  fuch  conftrudion  ought  to  be  made  of  the  fta^ 
tute  29  Car.  2.   r.  3.   and  is  agreeable  to  the  order  obferved 
by  the  common  law  $  and  therefore  the  writ  firft  delivered 
ihould  have  the  preference.     And  notwithftanding  that  at 
common  law,  if  two  writs  of  Jleri  facias  bear  te/le  the  fame 
day,  that  which  is  firft  delivered  and  executed  ought  to  ftand; 
[  3($  3       for  it  canhot  be  decided  which  iflued  firft,  for. the  priority 
ought  to  be  tried  by  the  record,  which  makes  no  diftin6Hon 
between  writs  that  have  the  fame  tefie ;  yet  as  it  is  enaAed 
[by  that  ftatute],  that  z  Jleri  facias,  or  other  writ  of  execution, 
(hall  bind  the  property  of  goods  from  the  time  of  delivery  to 
the  (heriflr,  istc»  and  by  confequence  the  time  of  the  lien  made 
fubjed  to  another  manner  of  trial,  [for  this  h  matter  of  h€t, 
and  (h^Il  be  tried  by  a  jury,  and  may  be  proved]  the  time  of 
the  delivery  is  become  the  terminus  from  which  the  goods  are 
bound  i  and  the  firft  delivery  of  a  writ  will  fo  bind  the  goods, 
that  they  can  never  be  fold  by  a  Jleri  facias  delivered  after- 
wards ;  and  altho'  there  is  no  fraction  of  a  day  inrlaw,  yet  the 
law  rightly  allows  priority  of  time  in  the  fame  day,  or  priority 
even  in  an  inftant*    There  may  be  a  releafe  of  an  obligation 
dated  the  fame  day  with  fuch  releafe.     Cro.  Eliz,  161  •     And 
the  penning  of  this  ftatute  of  29  Car.  2.  feems  to  have  re* 
fpe£t  to  this  obje£lion ;  for  the  ftatute  does  not  fay,  that  a 
fieri  facias,  lie.  fliall  bind  from  the  day,*  but  from  the  time  of 
(«)  sKtb.9so«    delivery )  {a)  and  the  cafe  in  1  SiW.  271.  was  cited,  where  a 
J  Keb-  St.        fiiri  facias  bore  tefte  the  4th  of  July,  the  defendant  became  a 
1  Ut.  17$.        bankrupt  on  the  6th  of  July ;  and  in  trover  it  was  found  by 

3  Ut.  69. 191,    the  verdi£^,  that  the  \mt  was  purchafed  on  the  i  ith  of  Juij\ 

4  Temi^Kef .      y^t  ^^  Was  adjudged,  that  the  goods  Qiould  become  UaUe  from 
^'*  the  tejli  of  the  writ,  which  was  on  the  4th  of  July^ 

But  on  another  day  judgment  in  the  prefent  caf^  was  given 
for  the  plaintifir  by  the  whole  court.  And  Holt  C.  J.  declared 
their  reafon  to  bc^  for  that  at  common  law,  if  th^re  Mrerc 
two  writs  oi  fieri  facias^  the  one  bearing  tefie  on  fuch  9  day^ 
imd  the  other  on  the  next  day,  and  the  laft  Mrrit  was  firft  exc'* 
^Dtcd|  fu(;h  C3(cputioa  lliould  pot  b^  sivpidedi  s^nd  ^c  party 

M 
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bad  no  lemcdy  but  againft  the  flicriflF;  for  the  (hcriff  ought  to    S««Ai«wf*  •. 

make  execution  at  his  peril,  and  the  IheriC  (hall  be  excufed 

if  there  was  no  defauk  in  him;   as  if  he  who  took  the  firft- 

writ  00$.  conceals  it  in  his  hand,  the  (heriff  may  rightly  make 

execution  on  another  writ  which  bears  the  lad  te/le^  but  came 

firft  to  his  hands.     And  it  hath  been  heldy  that  if  a  recogni* 

2ance  be  extendedi  the  executor  ought  to  fatisfy  that  before 

a  ju^ment  which  Is  not  profecuted;  and  therefore  in  the.      £  37  1 

piefent  cafe,  as  he  who  firft  brought  his Jleri facias  io  the  (he-. 

rifi  did  not  defire  that  it  might  be  executed^  the  flieriffs  might 

ri^tly  execute  the  hA Jim  facias,  and  fuch  execution  fliall  not 

be  avoided.    Judgment  for  the  plainti£ 


I 


Winter  v^/  Loveday.    In  B.R.  Cafe  15.    . 

N  eje£lmcnt,  ^n  a  fpecial  verdiA,  the  cafe  appeared   Po^mtomAt 
to  be  as  foHovs :  George  Pawlett,  fcifed  of  the  manor  q(  parfbel 
G.  and  other  lands  in  fee,  upon  the  marriage  of  his  fon    ^l^^^* 
Edward  conveys  the  premiffcs  to  the  ufe  of  himfclf  for  life,   »  Saik.  «7.  s. 
afterwards  to  the  ufe  of  ESnabeth  the  wife  of  his  fon  for   s.'c.  Cwth. 
life,  then  to  the  ufe  of  Sdw^d  the  fon  in  tail,  then  to  the    iV^.  $07/ 
ufe  of  himfclf  in  fee  ;  in  which  fcttlcment  there  was  th^.fol-^  h^'J^^'^ 
lowing  provifo,  v«.  Provided  always,  -and  it  is  the  true  iiH    «*  Mod.  147. 
tent  and  meaning  of  all  the  parties  to  thefe  prefents,  that  the   s.  t!  Rtym. 
laid  Gw^^  during  his  life,   and  after  that  the  Kvi Elizahetb   VL!^'^ 
during  her  life,  may  makclcafes,  tic.  if  in  poffeffion,  for  one,   |^-  «• 
two  or  three  lives,  or  for  the  term  of  thirty  years,  or  for  any    »*ow.  00  Pownt 
other  number  or  term  of  years  determinable  upon  one,  two    311J 
or  three  lives,  or  in  reverfion  for  one  or  two  lives,  or  for  the 
term  of  thirty  years,  or  for  any  other  number  or  term  of 
years  determinable  upon  one  or  two  lives ;  fo  as  the  faid  leafes 
be  not  made  of  fuch  part  of  the  faid  manor  of  G.  as  are  the 
d^mefne  lands  of  the  faid  manor,  and  fo  as  the  antient  rent 
be  referved,  fie.    And  it  was  found,  that  the  faid  George 
made  a  leafe  {under  wliich  the  defendant  claimed)  of  the 
lands  mentioned  in  die  4ecUr9ition,  which  w^c  parcel  of  the 

lands 
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lands  held  of  the  faid  manor  by  copy  according  to  the*  cttftoin^ 
to  hold  after  the  expirartion  of  a  former  Icafe  detemrinabie 
upon  three  lives,  for  the  term  of  thirty  years  abfolutely :  and 
if  th^  lerfe  be  warranted  by  the  power,  then  the  jury  fin* 
for  the  defendant,  otherwifc  for  the  plaintiff'.     And  after  ar- 
giKiienc  at  the  bar,  k  was  now  upon  ar  folemn  argument  id- 
judged  for  the  plaintiff.    The  whole  court  ageing,  that  the 
lea&  was  not  warranted  by  the  power,  but  they  diflerfid  ii» 
the  reaioiftf  and  grounds'  for  their  Opinion  :  for  by  Ihlt  C.  J. 
t  it  1       Turtim  and  Eyre,  it  was  held,  that  the  leafe  for  thirt^f  years 
,  abfolutely  wa^  good  widun  the  provife ;  for  the  words  of  the 
provifo  are,  for  one  or  two  lives,  or  for  the  term  of  tfaiffty 
years,  or  for  any  other  number  or  term  of  years  determinable 
on  one  or  two  lives,  (sfr.  where  the  repetition  of  the  particle 
[for]  disjoins  and  feparates  the  fentence  and  makes  fo  many 
diftin£l  claufes,  fd  that  George  Paivleft  had  power  to  make 
leafes  either  for  one  or  two  lives,   or  for  thirty  years,  or 
for  any  number  of  years  determiniible  on  one  or  two  lives  ^' 
he  had  his  ele6tion  to  make  the  one  leafe  or  the  other ;  if 
he  could  not  leafe  but  for  thirty  years  determinable  on  two 
lives,  the  prepofition  [fori  in  the  dailfe  [for  the  term  of 
thirty  years]  would  govern  the  whole  fentence,  which  woulcl' 
have  been  penned  in  this  manner,  viz.  For  the  term  of  thir- 
ty years,  or    any  number  of  years  determinable,  trfr.   or 
rather,  for  any  term  or  number  of  years  determinable  on  one' 
or  two  lives ;  for  if  fuch  a  conftrudion  were  to  be  made^ 
what  occafion  would  there  be  for  thefe   words,    [for*  the' 
term  of  thirty  years]  ?  they  might  be  intircly  omitted  5  but* 
as  the  fentence  runs,  for  the  term  of  thirty  years,  or  for 
any  other  number  or  term  of  years,  fuch  repetition  or  re^ 
iteration  makes  them  di(tin£t  claufes ;  and  as  the  (irit  [for] 
governs  the  firft  claufe,  For  the  term  of  thirty  years,  fo 
the  laft  propofition  [for]  governs  the  latter  claufe,  [for  aiiy 
term   or  number  of  years  determinable,  (fc]  and  explaiht 
the  intent  of  the  parties  to  be,  that  Geo.  Pawlelt  might  make' 
leafes   for  any  number  of  years  determinable  on  lives,  fo 
in  like  manner  for  thirty  years  abfolutely;  and  to  prove  this 
difierence  the  Chief  Juiliqc  cited  two  authorities  i  the  firft 

was 
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was  6  &•  QO.  FincVs  cafe ;  where  dame  Katherine  Finch  Wi!i-r««  m 
giaottd  an  annual  rent  of  20/;  iffiiing  out  of  the  manor  of 
Mqfifmdl^  (ic.  tf  tneffuagiisy  ttrris^  He*  diBa  Katherinay  fttuaf^ 
He*  m  parocUis  Jt  Bagwell  fijT  C.  in  the  count^  of  KtfTt,  or 
flfewhere  in  the  fame  county,  to  the  faid  manors  or  any  of 
them  belonging ;  and  the  queftion  was,  whether  the  other 
lands  of  the  faid  Kathirim  Finch  which  were  in  the  coun- 
ty oi  Kent  J  and  did  not  appertain  to  the  faid  manor,  fliould 
be  oharged  with  this  rent  ?  And  refolved  that  they  (hould 
not;  for  the  words  {^ut  alibi)  do  not  inlarge  the  land* 
charged  with  the  rent^  but  only  inlarge  the  vills  in  which 
die  lands  before  charged  did  extend ;  but  if  the  grant  had  £  39  ] 
hin,  md  it  terris  aliU  in  eodem  com^^  there  the  iteration  of 
tbe  words  lands  and  tenements  would  have  inlarged  the  lands 
and  ticnemests  out  of  which  the  rent  was  to  have  iiTued;  'Iho 
iecondwaS)  where  the  king  granted  the  manor  of  S.  nee  nen 
enmee  terras  &  ttnementafua  in  &  nee  nm  omnes  terras  ki  tesu^ 
menta^fua  £89  manerk  deS*  pertimtf\  the  manor  of  N.  whid^ 
^as  mSm  but  not  part  of  the  manor  of  S.  pafled.     i  Leon. 


tip.    And JEftf/r  C.  J.  explained  what  was  the  nature  of  a  Alcafiila 
leafe  in  reverCon  thus ;  in  the  moft  ample  fenfe,  that  is  faid   which  huit*» 
to  be  a  leafe  m  reverfion  which  hath  its  commencement  at  »  tt't'fuMMai^ 
fioture  day,  and  then,  it  is  oppofed  to  a  leafe  in  pofreflion  ;  for  ^  ^^'  537- 
every  leafe,  that  is  not  a  leafe  in  pofTeffion,  in  this  fenfe  is   ^ow.  ouVfimm 
(aid  to  be  a  leafe  in  reverfion.     But  this  is  not  the  notion  of 
a  leafe  in  the  prefcnt  cafe ;  if  it  were,  tlien  Giorg€  Pamdett 
might  have  made  leafes  to  commence  forty  years  afterwards  ; 
but  a  power  ought  to  be  taken  ftri^ily :  and  where  any  one   Ccoml  fvmn 
is  enaUcd  to.make  leafes  generally,  this  impowers  him  to   hortolwcoA* 
kale  onlyin  pofeffion.     a  Cro.  34.  Telv.  222.  {a)  So  where   ^™*'^*J,^'*' 
mention  is  made  of  leafes  in  revf)rfion  in  a  power,    this    ys» 
ftall  be  intended  of  leafes  to  commence  after  the  end  of  a    318.  s!*(N 
piefent  intcreft  in  being  \  which  is  the  fecond  notion  of  a    §.  c7^^' 
kafe  in  reverilbn.     But  Mre  a  power  is  given  to  make 
kafea  for  one  or  twa  lives  in  reverfion,  and  to  make  lealea 
for  years ;  but  a  leafe  for  life  cannot  be  made  to  conmience 
at  a  future  day.;  and  for  that  reafon  the  very  fame  exprel&on- 
(kitfe  in  rererfion)  will  have  a  different  fignification  iiir  the 
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Tl^^"  ^  ^"'^^  conveyance  i  being  applied  to  a  leafe  for  life,  it  fltaU 
Pow.  OB  Povm  ^  intended  of  a  concurrent  leafe,  or  a  leafe  of  the  rerer- 
^y  9  fion,   viz.  a  leafe  of  that  land  which  is  at  the  fame  time 

under  a  deihife ;  and  then  it  i$  not  to  commence  after  the 
end  of  the  demife  }  but  hath  a  prefent  commencement,  and 
is  concurrent  with  tlie  prior  demife ;  but  being  applied  to 
a  leafe  for  years,  it  Ihall  be  intended  of  a  leafe  which  (hall 
take  its  effed  after  the  expiration  or  determination  of  a  leafe 
UAder  1  power     in  being.     And  Ho/t  C.  J.  added  farther,  that  he  thought 
to  pofleflion  or     that  if  a  power  enabled  any  one  to  make  leafes  in  rererCon 
I^^kedS!^  as  well  as  in  pofleffion,  he  cannot  make  a  leafe  in  pofef- 
bot  not  both.      fion,  and  another  leafe  in  reverfion  of  tlic  fame  land  i  but 
Pow.oa  Powetf  *  his^ower  to  make  leafes  in  rererfion  (hall  be  confined  to 
^*r  *40  1     ^^^  land  as  was  not  then  in  pofleffion :  but  in  the  cafe  in 
difpute,  it  is  not  found  whether  the  cuftomary  land,  of  whidi 
the  leafe  in  reverilon  was  made  for  thirty  years,  was  in  pof> 
feflion  at  the  dme  of  this  marriage  fettlcment.    But  notwith-^ 
ftanding  that  the   three  judges  were  of  opinion,  that  the 
power  wa$  well  purfued  by  a  leafe  of  thirty  years  abfolutely ; 
yet  they  held,  that  this  power  did  not  warrant  a  leafe  of  copy- 
hold lands  held  of  the  manor  ;  for  the  qualifications  of  this 
power  are,  **  So  as  fuch  leafes  be  not  made  of  fuch  part  of 
'^  the  faid  manor  of  G.  as  are  the  demefne  lands  of  the  faid 
rof^yboM  itfidt    *'  manor,  and  fo  as  the  antient  rent  be  referved"  j  but  cuf- 
dwrfnu  i'»^*  tomary  lands  are  part  of  the  demefnes  of  a  manor,  and  the 
fdi^or.  pleading  is,  that  the  lord  is  feifed  of  a  manor  in  domlmcofuo  ut 

Carth.  417.  ,-,*  rtv         p    *         r  ,-.  - 

%  Ld.Rayin.       defmo%     A  manor  connlts  of  demelnes  and  fervices,  and 

I Vr«m^  s'oV/'  wpon  the  grant  of  a  manor  the  tenants  ought  to  attorn  for 

2  M^'  *^^        ^^^^  fervices ;  but  copyholders  have  no  occafion  to  make  aa 

XI  Mod.  147*      attornment ;  for  their  tenements  pafs  by  the  grant  as  parcel  of 

39S.'  the  demefnes.    L%u  fiSl.  556.   and  Co.  Lit.  itid*    And  if  a 

common  perfon  grants  all  the  demefne  lands  of  a  manor,  the 

copyhold  tenements  held  of  the  manor  pafs ;'  for  they  are 

parcel  of  the  demefnes  of  a  manor,   i  Co.  46,  tt^ Alton  Woods. 

But  it  was  obje£led  from  the  bar,  that  if  cuftomary  tene* 

ments  are  parcel  of  the  demefnes  of  a  manor,  then  here  is  no- 

thui]^  that  could  have  been  demifed,  and  yet  it  was  intended 

that 
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that  George  Patvlett  fliould  have  power  to  make  leafes  of  fo     Wim txs  «. 

much  of  the  manor  as  was  not  the  demefnesr   To  which  it 

was  anfwercd  by  Turt$n  and  Eyre^  that  there  are  other  lands  ^ 

mentioned  in  the  conveyance  to  which  the  power  to  make' 

leafcs  may  elctend.     But  Holt  C.  J«  thought  that  this  was  not 

a  full  anfwery   becaufe  it  appears  to  be  the  intent  of  the  fet- 

tlement,  that  part  of  the  manor  may  be  demifed  \  and  was  of 

opinion,  that  the  rents  and  fervipes  may  be  demifed  within 

this  power :  and  notwithftanding  that  the  other  qualification 

annexed  to  the  power  fays,  that  the  ancient  rent  (hall  be  re- 

ferved  \  and  no  refervation  of  a  rent  can  be  upon  a  leafe 

of  rents  and  fenrices,  out  of  which  no  rent  iflues,  yet  the 

rents  and  fenrices  (he  thought)  might  be  demifed  within  this 

power;  for  it  appears,  that  part  of  the  manor  was  intended 

to  be  comprized  within  this  power,  but  the  demefne  lands       [  41  ] 

are  not  to  be  comprized  \  then  the  rents  and  fervices  muft  %  Cro.  76. 

be;  for  the  whole  of  the  manor  confifts  in  demefnes,  rents  lu m^^iuLt^ 

and  fenrices:  and  if  a  man  hatha  power  refcrved  to  him   P?''*'"^*^?**  <• 

*^  him  of  maktog 

Of  making  leafes  of  two  thmgs,  and  a  qualification  is  annex-  le«/»  aiiytt^     ^ 
cd  to  the  power,  which  cannot  extend  to  one  of  thefe  things,   qualification  !f 
he  may  make  a  leafe  of  that  thing,  without  any  regard  to  xhi   J2w«7/whkh 

qualification ;  as  where  there  is  a  power  to  make  a  leafe  of*  a  «•»»<>«  "««>i 

,  1  *       ^    ^     •  to  one  of  thefe 

manor,  and  every  part  thereof,  fo  that  fuch  a  rent  be  referved  ^Wngi,  he  may 

t     i>  '  •  1    #*  make  a  leaft  at 

upon  every  kafe,  as  was  paid  for  two  years  before,  and  it  that  thing, 

bppcns,  that  fome  part  of  the  land  was  not  leafed  at  any  S^rqud'fita'- 

rent  within  two  y€ars  before ;   a  man  may  make  a  leafe  of  Jj*"*      « 
riiir*  «  «  row.  on  Powers 

lucli  land  referving  what  rent  he  pleafes ;  for  the  Intent  ap-   405- 

peais  to  be,  that  he  might  make  leafes  of  the  whole  manor.     "**  '^*' 

aiW.  26.   pi.  10.     And  upon  this  authority  was  founded 

anodier  fuch  refolution,  HiL  27  Sf  28  Car.  2.   {a)  between    («)  1  Fitea. 

Baler  and  Baker^  where  a  man  had  power  to  mako  leafes   Vvtm.  194. 

of  a  reftory,  tithes  and  other  lands,  referving  the.antient    j^'/^**' 

rent;  and  it  was  held,  that  he  might  make  leafes  of  tithes,    W- 586.  595. 

although  no  rent  can  iffue  out  of  tithes ;  but  he  might  demifc   knoln  bj  "he 

them  without  any  rent,  if  it  had  pleafedhim;  for  it  ap.  ^v!*^^JSrT 

peared  that  tithes  were  within  the  power.     Rokeby].  was 

of  opinion,  that  judgment  Uiould  be  given  for  the  plaintiff  5 

but  he  differed  in  the  rcafons  of  kis  refolution  from  the  reft 

of 
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WiiiTtB  9.     of  the  judges :  for  he  dumght  that  by  the  power  in  the  ftt^ 

tlement  Gecrgi  PawkH  might  make  kafesi  but  with  diefe  re- 

ftri£^ions»  which  aure  exprefied  or  imptied.    Fbftj   that  no 

land  fliould  be  demifed  which  was  ured  for  the  maintenance 

and  fuftentation  of  the  family  \  for  a  leafe  of  fudi  land  is 

prc^ibited  by  thefe  words,  ^'So  as  theleaie  be  not, made  of 

^'  any  of  the  demefne  landsj  &r."    By  which  words  it  was 

intended,  that  George  Pawlttt  (hould  not  make  l^afesof  fuch 

land  as  was  in  the  proper  occupation  of  thofe  who  fliould  be 

,  ieifed  of  the  manor  \  but  It  was  not  intended  to  reftrain 

leafes  of  cuftom^  land  held  of  the  manors    Secondly,  That 

DO  land  (hould  be  demifed  without  refervation  of  die  antient 

rent ;  for  it  was  intended  that  the  antient  income  and  re-^ 

venue  (hould  be  preferved  according  to  the  qi^om  of  leafesr 

in  the  Weftern  parts  of  England.    Thirdty,  That  no  land 

I  4a  3       (hould  be  demifed  abfolutelyi  but  every  demife  jbould  h?ve  its 

determination  upon  lives }  which  three  reftraints  arc  exprefied 

S^bHTiKo      *^  ^  fcttlemcnt.    Then  the  power  annexed  to  the  cftatc 

whhfach  «  w    Qugl^  to  be  expounded  ftri^ly,  and  with  a  reafonable  intend- 

ibt  cfUt«  fluOl     ment  \  for  every  power  (hall  be  taken  With  fuch  a  re(tri£liony 

Bot^t  eiiroi      ^^  ^  t^tz  itfclf  (hall  not  be  deftroyed  by  it ;  fo  here  there 

Pow.  AB  Powcn  j^  ^  reftiaint  (rom  making  leafct  of  cuftomary  land  held  of  the 

manor,  not  by  the  ej^prefs  words,  ("  fo  as  it  be  not  of  the 

^  demefne  lands'%  which  words  by  the  intent  of  the  parties 

do  not  extend  fo  far,}  but  by  impHcatien  \  for  if  the  cuftomap 

ly  lands  might  be  demifed,  the  manor  imll  be  deftroyed  \ 

which  cotild  not  be  the  intent  of  the  parties'.    And  fo  for 

thefe  reafons,  Firft,  becaufe  the  leafe  was  for  tiarty  years  ab« 

folutdy,  without  being  determinable  .upon  lives,  (in  which  he 

went  contrary  to  the  other  three  judges)  s   Secondly,    For 

tint  a  leafe  of  the  copyholds  would  by  confioqucnce  deftroy 

die  manor,  Rohhy  hdd  that  judgment  (hould  be  given  foe  the 

plaintiff:    Therefore  by  the  whole  bench  it  was  adjvdged  for 

the  plaintiff. 
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Richards  t;rf/I  Comeford,    In  B.  R.  Cafe  aS. 


ERROR  of  a  judgment  in  C.  B*  in  replevin,  for  cattle  Av  i 

uken  on  the  26th  of  September*  The  defendant  avowed  ^^e^hh"^ 

die  taking  as  a  diftrefs  for  rent  refcrved  on  a  Icafc  for  years,  ■^®«^»  ^  ^ 

which  was  made  under  the  title  of  Cirj/lapher  late  Duke  of  AI-  irainei  fot,  u* 

iemarle ;  and  for  this  rent  of  tw©  years  and  an  half  ending  at  ■^^'  j^^|^,, 

^ichailmas  the  29th  of  Septemhery  lie*  he  avowed.     And  this  ^^*  ^*>«^ 

wa$  now  afligned  for  error ;  for  th<e  diftrefs  was  made  before  <  Moa.  369, 

Micbaelmas^  when  the  rent  was  in  arrcar ;  and  notwithftand-  jf  s*a  *€••• 

ing  that  it  was  urged  by  A4ouNtague,  that  the  diftrefs  was  wel|  J«c-  47S* 

.  Qi^de  for  the  rent  of  two  years  }  yet  the  Court  without  diffi-  j^^^^J^^ 

culty  rcrerfed  the  judgment  j  for  the  avowry  is  for  one  entire  **'•  H«*.jfli. 
rcntp  apd  the  judgment  accordingly ,  but  before  judgpient,   T.jonct  131. 

the  avqwsgtt  might  have  abated  his  own  avowry  for  the  half*  ^^^^^'^ 

year,  and  prayed  judgment  for  the  refidue,  and  thU  would  pi*>*i^H^«»« 

have  been  good.    Judgment  reverfed  njficau/a.  ^^^  ^*'  ^ 

But  afterwards  the  record  was  amended  in  C  ^. . 


The  King  v.  Gripe.    In  B-  R.  Cafe  a;. 

C  43  ]. 

TH IS wa^aninformttionforp^rjury.TTicinforqpiaHonfct  fi^J^^^^J 
forth  that  the  defendant  being  fwom  as  awitnefs,  had   nocb«  6ip^ie4 
dcpoficd  {U  mt)Mzi!ttrGeo.  Stroud  about  the  middleof y»/)>  1 68 1,   [Thu  c*Ifc[?** 
was  at  Ntwnam  {ebmum  ip/ius  Magiftri  Stroud  vocaf  Newnam   «<>«  fully  «• 
^udPlimptm  St£.  Mat'  in  com*  Devon  innuendo^  ubi  revera  fr^d*  booki  quocH 
Cevrgius  Stroud  circa  medium  Julii  vel  in  aliqua  parie  ejufdem   ^ujk^-.^m.i^^ 
Winjis  yulii  non  JiM  c^ud  Ncwnam  prstt).    And  after'a  ver-  s  Mod.  943* 
d^  isft  the  king,  the  judgment  was  arretted  by  die  opiniqn   i*S4ik,*5i^ 
of  the  whole  bench,  after  feveral  arguments  at  the  bar,  for  the   ^*';^'  ^^^ 


iqfu^ciency  of  the  informationj  becaufe  the  information  did   Comb^  459^] ' 
qpt  flicw  where  Ntwnam  was,  only  in  the  innumdo.  ( i )  j igT*^  ^'  ^* 


II  «i    ■       <   n 


( t)  Holt  Ch.  Jaft,1ield  in  this  caff,    <<  not  the  iffiie,  yet  *^  perjivy.  i $aUu 
f <  ihat  if  a  man  gives  evidence  to  tke    f ' .  5 14/* 
^^  U9^^9(  a  wUfte6#  Aoiigli  tha  Ifi       . 


^^^ 
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CaiTesS. 


bill  of  eichange, 
tboagb  given 
tvitliottC  conii* 
duration,  AtU 
not  be  relieved 
igmiaft  a  third 
#erf(Mi  to  wboiii 
it  wei  afligoM 
fcr  in  hone  ft 
debt.    Doug. 
3d  edit.  636. 
Cttnniof.  Hilli 
of'  Exch.  ri9. 
Reynolds  v. 
Dttndai.  t  T. 
Rep.  40.    t  T. 
Rep.  71.  a  Aclt. 
18a.    • 
BoU.Ni.Pri. 
•74. 


Anonymous.     In  Chancery. 

A  Garc  a  ImII  of  exchange  for  value  received,  B.  afligny 
••  it  to  Cf  fi>r<in  honeft  debt ;  C.  brings  an  indeUtatuj  af^ 
fom^tt  on  this  bill  agafnft  A.  and  had  judgment ;  on  which 
^.  brings  his  bill  to  be  relieved  in  equity  againft  this  judgment, 
becaufe  there  was  really  no  value  received  at  the  giving  of  this 
bill,  and  C.  would  have  no  prejudice  who  might  dill  refort  to 
B.  upon  his  original  debt :  It  was  anfwered  that  jf.  might  be 
relieved  againft  B.  or  any  claiming  as  fervant  or  fa£tor  of,  or 
to  the  ufe  of  B.  But  the  Chancellor  held  that  C.  being  aa 
honeft  creditor  and  coming  by  this  bill  fairly  for  the  fatisfac- 
tion  of  a  juft  debt,  he  would  not  relieve  againft  him,  becaufe 
it  would  tend  to  deftroy  trade  which  is  carried  on  every  where 
by  bills  of  exchange,  and  he  would  not  leflen  an  honeft  credit 
tor's  fccurity.  (i) 


(I)  MorrU  vcrfus  Ui,  B.  R.  H. 
26  Gio.  3.  In  an  a£Uon  by  the  in- 
dorse againft  the  maker  of  a  note, 
thirteen  years  old*  the  defendant  ob- 
tained a  role  jri^tofet  afide  a  judg- 
ment obtained  by  defaalt  on  an  affi- 
davit by  a  third  perfon,  that  he  be- 
lieved the  defendant  was  fwindled  out 
of  the  note.    An  affidavit  was  made 


on  the  other  fide«  that  the  plaintifTtook 
the  note  honafidt^  and  gave  a  valuable 
confideration  for  it  :  and  the  Court 
held  that  however  improperly  it  might 
have  been  obtained,  a  third  perfon  who 
took  it  fairly,  and  gave  a  confideration 
for  it,  was  entitled  to  recover,  and  dif- 
chargcd  the  rule.  Vide  BayUfh 
Txeatife  on  Bills  of  £xchaDge,p.  69. 74* 


Cafe  29. 

[  44  ] 
Temor  for 
yeart  cannot  de« 
clarenpoD  a 

Cxtf^u.  X  Ld. 
ym.i66. 
'S.  C.    Carth* 
431.  S.  C. 
I  Salk.  363. 
f .  C.  Y  Salk. 
561.    5  Com. 
Wt%jk  So*  Skinn. 
«6.    a  Show. 

195.  s.c. 

s  Mod.  3tS. 
t.  C.  VIn.  Abr. 


Dorn  vcrf.  Gafhford    In  B.  R. 

ACTION  upon  the  cafe  for  the  obftni£bion  of  a  way 
brought  by  a  leflee  for  years ;  who  declared  quod  iffe 
&*  omnes  illi  quorum  Jlatum  ipfe  habet  in  mejitagto  prad*  de  tem^, 
pore  cujus  contrarn  memoria  hofninum  non  exifiit  habuerunt  tf  de 
Jure  habere  confueverunt  qudndam  viam  to  fuch  a  place  ;  and 
after  a  verdi£l  for  the  plaintiff,  Northej  moved  in  arveft  of 
judgment,  and  took  the  following  exceptions.  Firft,  that  a 
leflee  for  years  ought  not  to  claim  by  a  que  eftaie*  Secondly,  - 
here  is  not  laid  any  termnus  a  quo  die  Ivay  begins.  Wright 
Serjeant  anfwered  to  the  firft  obje^on,  that  it  is  true  that  a 

leiTec 
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IcITcc  for  years  cannot  claim  by  a  que  e/lale,  but  that  the  dc-       l>o»w  v. 
claration  would   have  been  fufficicnt  if  the  plaintiff  had  faid 
only  qucd  rpfe  habitit  V  de  jure  hahert  confuevit  quondam  viam  i 
for  in  fuch  an  aftion  for  the  obftruftion  of  a  way  the  plaintiff  *  ^'  '^^y™* 
need  not  make  any  title,  as  it  was  rcfolved  2  Cro.  123-  and  be- 
tween St.  John  and  Moody s  i  Vent*   275.  and  between  [a)    {/)  »  Lutv^ 
Blocldey  and  Slater  in  C.  B.  and  then  the   addition  of  [omnes    *'^'  "^*'*" 
nil  quorum Jlatum  de  tempore  cuj us ^  i^c.']  is  furplufage  and  (hall 
be  rejeded  after  verdiS.     To  the  fecond  obje£lion  he  anfwer*- 
tAy  that  the  plaintiff  ought  to  fhew  a  terminus  a  quoy  and  thii 
would  have  been  ill  upon   demurrer,  but  after  a   verdicJi  it  is 
helped  ;  for  the  jury  have  found  that  the  plaintiff  had  a  way 
and  it  is  not  material  from  what  place  it  begins. 

A  third  exception  was  taken  to  the  declaration ;  but  the 
Court  faid  nothing  to  the  fecond  or  third  exception,  but  upon' 
the  firft  fM  judgment  was  arreded ;  for  the  Court  agreed  that 
the  declaration  would  have  been  good  without  the  allegation  of 
any  title  in  the  plaintiff;  as  it  was  fettled  in  the  cafe  between 
&troud  and  Birt ;  (£)  but  as  the  plaintiff  hath  fet  forth  a  title  (I)  Supn  p.  ^ 
by  prefcription,  and  failed  in  it,  it  is  ill  and  (hall  not  be  aided  t 
And  Holt^  C.  J.  faid,  tliat  in  the  time  of  Lord  Chief  Juftice 
Hale  it  was  held  ill,  that  the  plaintiff  being  a  lefiee  for  years 
had  declared  that  he  was  poffeffed  of  an  antient  meffuage  \ 
for  an  antient  meffuage  fliall  be  intended  to  be  ont  time  out  of  [  45  j 
memory;  yet  there  the  plaintiff  had  declared  that  he  was  pof- 
ieiTed,  and  it  was  faid  that  it  ought  to  be  proved  upon  evidence^ 
as  the  plaintiff  had  fo  declared  upon  prefcription,  otherwife  the 
pluntiff  could  not  recover.  And  judgment  in  the  principal 
cafe  was  arrefted* 


Thompfbn  verf.  Leach.     In  B.  R»  C^fc  3d. 

EJcftment   on  the  dcmife  of   Charles  Leach  \    the  de-  v^hetherthe 

fendartt  pleaded  not  guilty,   and  a  fpecial  verdift  was  funender  of  a 

foand  to  this  effeft,  viz.  Sficholas  Leach  being  feifed  in  fee  of  J«i«^  fw*- 

thc  lands  mentioned  in  the  declaration,  by  his  will  dated  the  "*.•*  «Dioiuieiy 

\  Ld.  Rtyrft. 
Jil-  S.  C.  Cartb.4)5.  ^«  ^'  Coihb.  438.  468.  S.  C.  Hblt  357.6*3.5.  C.  f  Uv.  1S4.  b.  C. 
1  Mod.  301.S.  C.  It  Mod.  17).  S.  C.  a  Vent.  198.  S.  C.  Sailc.  4S7*  576.  675.  S.  C.  Show* 
r.  C.  150.  S.  C.  I  Show.  Rep.  196.  S.  C.  1  Bq.  Cuf.  Abr.  t^%.  pi.  3.  iCh.  Cif.  roji 
aVtrii.|S9.  Harg.  Co.  Litt.  137.  b.  o.  f.  Feara«*t  Cos.  RcA.  4Ch  edit.  431.  467.  4Ba«;* 
Abr.  315.     I  pow.  OQ  Coat,  it* 


45 


Thom Pieiff  m; 


[46] 

t  Stlk.  57«. 
Comb.  438. 
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rpth  of  December  19  Car.  2.  devifed  them  to  his  brother* 
Simon  Leach  for  lifei  remainder  to  the  firft  fon  of  his  body 
begotten,  and  the  heirs  male  of  the  body  of  fuch  fon,  remain- 
der to  the  fecond  and  third  fon,  Vc.  in  tail  male ;  and  for  de- 
fault of  fuch  iflue,  remainder  to  Sir  Simon  Leach  and  the 
heirs  male  of  his  body,  and  for  default  of  fuch  ifluc,  remainder 
to  the  right  heirs  of  Nicholas  the  teftator,  who  died  feifed  ; 
aiid  after  his  deceafei  Simon  Leach  being  non  compos  mentis^  on 
the  a3d  of  Augujl^  25  Car*  2.  executed«a  deed  of  furrender  to 
Sir  Simon  Leach^  (whetlier  fuch  a  furrender  was  good  Mrithomt 
the  notice  of  Sir  Simon  was  doubted  in  C.  B.  and  there  ad- 
judged that  it  was  not  by  three  of  the  judges  againft  Fentris, 
fee  2  Fent.  198.  and  this  was  afterwards  affirmed  in  error 
brought  in  B.  R.)  After  fuch  furrender,  viz.  on  the  ill  of 
November^  25  Car.  2.  Simon  Leach  had  ifluc  Charles  Leach  the 
leiTor  of  the  plaintiff;  Sitnon  Leach  dies,  and  Charles  his  fon 
enters  as  in  his  remainder,  and  Sir  Simon  Leach  eje£ls  him, 
&r.  Wright^  Serjeant,  who  argued  for  the  plaintifi>  reduced 
the  cafe  to  two  queftions  ;  firft,  whether  the  deed  of  furren- 
der made  by  Simon  Leach  tenant  for  life,  he  being  non  compos 
mentis^  was  void  or  only  voidable  ?  Secondly,  admitting  that 
It  was  only  voidable,  whether  Charles  the  leiTor  of  the  plaintiff 
could  avoid  it  ?  But  by  Northey  on  the  other  fide,  and  the 
Court,  it  was  agreed  that  the  fecond  queftion  could  not  in 
this  cafe  come  into  debate  ;  for  the  furrender  of  Simon  Leach 
the  tenant  for  life,  made  to  Sir  Simon  Leach  in  the  remainder 
before  the  birth  of  Charles  the  Icflbr  of  the  plaintiff,  had  de- 
ftroyed  the  contingent  remainder,  the  which  Charles  claims,  if 
ever  fuch  furrender  was  good,  notwitliftanding  even  if  it  wat 
afterwards  avoided  j .  for  if  the  particular  eftate  be  deftroyed 
before  the  contingency  happens,  the  contingent  remainder 
cannot  veft,  for  the  remainder  ought  to  take  effeft  during  the 
particular  eftate,  or  eo  inftante  that  the  particular  eftate  deter- 
mines. If  a  man  grants  or  bargains  and  fells  the  reverfion  t9 
huftand  and  wife,  feifed  for  life  in  right  of  the  wife,  the  mefoe 
contingent  remainder  is  deftroyed  ;  yet  the  wife  may  waive 
the  eftate  after  the  death  of  her  hufband,  2  Sound.  386.  for 
(as  Northey  faid)  a  future  right  of  entry  cannot  fupport  a  con- 


Afutun  right 

«»f  entry  will  oot 

fupport  a  contijigeot  remainder,     i  Ld.  Riym.  314.    Fearne't  Con.  Rem.  4ih  edh.  433.    A  pn 

/*«r nghtwill.  1  Ld. Raym.  314.  Fcarne't Con. R«m. 4$]|  edii.  430.  433 ,    ,»  Mod.  174,  i  Ven 

tingens 


1S8. 


Venl. 
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^ngent  remainder,  but  a  prefent  right  of  entry  may :  as  where   Tkom>iom  «^ 
a  man  who  is  tenant  for  life  is  difleifed,  the  contingent  re-  'ack. 

mainder  thereupon  defcendant  is  not  deftroyed.  And  Northef 
cited  Gro.  Car.  I02.  if  a  feoffinent  is  made  to  the  ufe  of  the 
hulband  and  wife,  remainder  to  the  heirs  of  the  furvivori  and 
the  hulband  afterwards  makes  a  feofiment,  the  contingent  re-- 
mainder  to  the  furvivor  is  deftroyed.  But  Holt  C.  J.  faid 
that  was  a  very  nice  cafe,  for  the  wife  might  avoid  that  eftate^ 
and  at  the  death  of  the  huiband,  as  her  time  to  avoid  it  then 
happened,  the  contingency  alfo  happened  at  the  fame  timew  * 

And  Holt  C.  J.  alfo  faid,  that  if  a  man  who  is  tenant  for  life 
with  a  contingent  remainder,  makes  a  feoffinent  with  condi^ 
tion,  and  afterwards  enters  for  breach  of  that  condition,  the 
contingent  remainder  is  deftroyed,  if  the  contingency  hap^ 
pened  before  the  condition  broken  \  fo  alfo  if  the  contingency 
happens  before  the  entry,  although  it  be  after  the  condition  is 
broken ;  for  a  title  of  entry  is  not  fufficient  to  fupport  a  con^ 
tingent  remainder,  any  more  than  a  future  right ;  but  If  the  jo/nfe  enicrt 
tenant  for  life  enters  for  breach  of  the  condition  and  revives   for  breach  of 
his  eftate,  and  that  before  the  contingency  happens ;  in  fuch  before^becon- 
cafe  the  contingent  remainder  may  veft,  for  by  the  re-entry  of  «lng«ncy  b*p- 
the  tenant  for  life  he  is  reftored  to  his  former  eftate  ;  and  for   Jhigent  ivmaia- 
the  fame  reafon  here  in  the  prefent  cafe,  if  the  furrender  of  ***I[?*^  ^'^" 
&nwn  Leach  who  was  mn  compos  mentis  was  only  voidable,  the    314. 
particular  eftate  wasftill  deftroyed  by  fuch  furrender  for  fuch  HoiTS'tf^^' 
time  as  it  remaned  in  force  ;  befides  the  particular  eftate  was   >  Saik«  577. 
expired  and  determined  by  the  death  of  Simon  Leachy  and  how    Rem.  4th  edit. 
can  his  heir  avoid  an  eftate  which  is  executed  ?  an  avoidance   ^?\     « 

Vide  4  Bac. 

is  of  a  tortious  *  a&,  and  reftores  the  eftate )  but  here  the  fur-  Abr.  315. 
render  of  the  tenant  for  life  was  in  force  during  his  life,  and  Baron  Oubert 
after  his  death  it  cannot  be  reftored  or  revived,  for  it  is  abfo-  m'intwnj  j  Jif-t 
lately  determined  and  hath  no  eflence  or  being  at  all:  where^     r  *^^  j  ' 
ibre  Northey  was  of  opinion,  and  the  Court  with  him,  that  the 
fccond  queftion  might  be  waived,  and  that  this  was  the  only 
queftion  in  thecafe,i;fiB4  Whether  thefurrender  of  a  perfoqwho. 
ygr^snoncofffpos  i7fryi/£/wasabfolutely  void?  Northey  argued  that  it 
Vas  not  void,  for  he  himfelf  [Simon  Leach]  could  not  avoid  it) 
and  if  it  was  void,  it  muft  be  Void  to  all  intents  and  purpofes,  and 
how  then  can  that  man^s  deed  bevoid  which  binds  himfelf?  But 
Holt  C.  J.  inclined  to  the  opinion  that  his  {Simon  Leach]  deed 
£  a  was 
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Thompionv.  was  void,  although  it  might  have   been  in   force  jigainft  the 

^ '  non  compos  mentis  hiftifclf,  for  that  being  in  force  againft  him- 

ftnc^Mnnot'be  ^^^^^^  founded  upon  the  maxim,  that  no  man  (hall  be  admitted 

givr^n  In  avoid-  to  difablc  flimfclf  J  *the  deed  of  an  an  infant  is  Void,  although 

i"Ld.  aly.  31*5.  be  cannot  plead  mn  eftfaButn  \  for  when  it  hath  all  the  efTen- 

3  ^^Y'  »^°5-  tials  of  a  deed.  It  (hall  be  intended  that  the  maker  was  of  full 

J 2  Mod*  I74« 

Comb.  468.         age,  if  he  does  not  plead  nonage.     Sed  adjornatur.  ( i ) 

(1^  The  plaintiff  'had    judgment,  iyns  Ch.  Bar.  and  Fentris.     The  fanie 

but  a  writ  of  error    was  thereupon  is  laid  down  in  Carth.  25b.   In  Show, 

brought  into  the  Houfeof  Lords.     In  P.  C.  1S4-  ^  i  Ld.   Raym.  316.  it   is 

3  Lev.  285.  it  is  faid  that  the  judgment  declared  that  the  judgment  was  afhrm- 

was  reveried  contrary  to  the  opinions  ed  :  but  to  explain  this  diverfity  con* 

of  the  judges  afHiling^  excepting  At-  fult  3  Dauv.  Abr.  i64»in  the  note. 


Q^fg  Jones  verf.  Mofeley.     In  B.  R. 

TH  £  cafe  before  mentioned  was  now  argued  by  Mr* 
,9  .na  rne  Brodcrick  for  the  plaintiff,  and  by  Mn  IVebb  for  the  de- 

JJ^^y**^'«<=''«^'  fendant :  and  Broderick  infifted  that  the  indenture  of  the  3  ift 
thtufe&offiaet.  of  ^/iff2/i7ry,  although  it  might  not  be  good  as  an  indenture, 
yet  may  be  taken  as  a  deed  poll,  and  is  fufficient  to  declare 
the  ufes  of  the  fine,  which  not  being  levied  puifuant  to  the  in* 
denture  of  the  29th  of  January^  but  being  variant  from  it  in 
the  circumftance  of  time,  any  other  deed  or  averment  is  fuf- 
ficient to  declare  the  ufes  thereof,  which  for  that  reafon  fliall 
be  governed  here  by  the  deed  of  the  3  ift  of  January,  Webb 
on  the  other  fide  faid,  that  the  deed  of  the  31ft  of  January 
being  between  hulband  and  wife  was  void,  (for  the  huiband 
cannot  make  a  covenant  with  his  wife)  and  being  void  as. an 
lnfttp,'u4M  indenture  it  cannot  be  taken  as  a  deed  poll.  But  he  thought 
that  the  principal  point  in  this  cafe  was,  whether  the  inden- 
ture of  the  29th  o{  January  was  not  fufiicient  to  govern  the 
ufes  of  this  fine  ?  the  indenture  recites,  that  whereas  a  fine 
ha  )  been  acknowledged,  tsfc.  the  faid  parties  (hould  levy  the 
"^  faid  fine  of  fuch  and  fuch  lands  next  Hilary  term  ;  and  the 
fine  was  levied  of  the  fame  parcels  and  between  the  fame  par- 
tics  the  fame  Hilary  term,  for  the  indenture  bears  date  within 
Hi/ary  tcun,  which  begins  on  the  23d  of  January  i  then  it  is 

to 


[48I 
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MotXLY. 


to  be  confidered  whether  the  words  [next  Hilary  term]  fhall  ^«»«« 
be  intended  of  Hilary  term  next  after  the  cation  of  the  fine, 
or  of  Hilary  term  next  after  the  date  of  the  indenture  j  the 
mod:  benign  conftrudion  in  this  cafe  ought  to  be  made,  ut 
wmagis  valeatj  tsfc.  And  as  the  word  [next]  may  be  applied 
either  to  the  caption  of  the  fine  or  to  the  date  of  the  inden- 
ture, it  ought  to  be  applied  here  to  the  caption  of  the  fine,  for- 
afmuch  as  by  fvch  application  the  whole  conveyance  will  be 
good,  but  otherwife  it  will  be  deflroyed. 


Vm 
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Cafe  3a, 


AcontraA  per- 
formable  at  well 
before,  aa  after  a 
day  mentioned 
in  the  ftatute  of 
2&9W.3.C32. 
atthe  cle^ionof 
the  party,  ia  not 
within  that  nCt 
of  parliament. 
.  I  Ld.  Raym. 
3i«.  673. 
^  Jonety  1081. 
1  Venn.  330. 
S.C. 

%  Lev.  saT. 
S.C. 

s  Mod.  3ic« 
S.C. 

I  Freem,  466. 
^  C. 


Anonymous. 

ASfum^n  The  plaintiff  declares,  that  the  defendant 
in  confideration  of  20  /.  given  to  him  by  the  plain- 
tiff, affumed  on  the  29th  of  O^obfr  1696.  to  affign  500  /.  in 
bank-ftock  to  the  plaintiff  for  the  fqm  of  365  /.  at  any  time 
when  he  (hould  be  requefted  before  the  loth  day  of  Afj^tfaen 
next  enfuing ;  and  the  queftion  arofe  upon  the  ftatute  of  8  C^ 
9  tV,  3.  c.  32.  by  which  it  iaenadedj  that  every  policy,  con- 
tra£l,  isfc.  made  or  to  be  made  by  any  perfon  or  perfons  what? 
foever,  and  which  by  the  tenor  thereof  is  to  be  performed 
after  the  firft  day  of  Afoy,  i<^97>  upon  which  any  premium  :J^ 
ready  is,  or  hereafter  (hall  be  given  or  paid  for  liberty  to  put 
upon  or  to  deliver,  receive,  accept  or  refufe  any  fhare  or  in- 
tereft  in  any  joint-ftock,  tallies,  orders,  exchequer^bills,  exche« 
quer-tickets,  or  bank-bills  whatfoever,  (other  than  fucb  con- 
tracts, bfc.  as  are  to  be  performed  within  three  days  from  the 
time  of  the  making,)  (hall  be  utterly  null  and  void  to  all  in* 
tents,  £^f.  By  which  ftatute,  every  contraft  by  the  tenor  of 
it  to  be  performed  after  the  ift  AzjoiMay  1697.  is  avoided: 
And  whether  this  contra£t  which  was  m^de  on  the  29th  of 
O^ober  1696.  by  which  the  plaintiff  had  time  to  requeft  the 
affignment  of  the  bank-ftock  to  be  made  to  him  until  the  loth 
day  of  May  1697,  was  within  the  ftatute^  and  made  Toi4 

thereby, 
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theteby,  was  the  queftion  in  debate.  And  Nortify  zrgacd  Anontmovi. 
thi:  .t  was  not,  for  this  is  not  a  contrad,  which  by  the  tenor 
of  it  is  to  be  performed  after  the  fir  ft  day  of  May  1(^97.  For  I  5°  J 
altho'  the  plaintiff  had  liberty  to  perform  the  requeft  of  the 
aflignment  of  the  bank-ftock  to  him  until  the  loth  day  of 
Afay  1697.  which  was  nine  days  after  the  aft  took  place,  yet 
fuch  requeft  might  be  made  before  the  firft  of  May^  and  fo 
the  contraft  by  the  tenor  of  it  was  not  to  be  performed  after 
the  ift  day  of  May  j  for  a  contraft  to  be  performed  after  the  '* 

firii  day  of  May  is  intendableof  fuch  a  contraft  which  of  ne**       ' 
ceility  ought  to  be  performed  after  that  day,  and  cannot  be* 
performed  before  \  but  a  contraft  performable  as  well  before  as 
after  that  day,  at  the  eleftion  of  the  party,  is  not  within  the  aft 
of  parliament,  but  is  cafus  omijfus  \  and  he  compared  it  to  a 
cafe  upon  the  ftatute  of  19  Car^  2.  r.  3.  of  frauds  and  perju- 
ries, by  which  it  is  enafted,  that  no  aftion  (hall  be  brought, 
Wr.  whereby  to  charge  any  perfon,  ls5c.  upon  any  agreement 
which  is  not  to  be  performed  within  a  year  from  the  making 
thereof,  unlefs  the  agreement  be  in  writing ;  and  an  aftion 
was  brought  upon  an  agreement  by  the  defendant  to  pay  fo 
much  upon  his  marriage,  but  without  any  writing  or  mefm^ 
randum  of  the  agreement,  and  the  defendant  did   not  marry    An  igreement 
within  the  year :  upon  the  trial  at  Guildhall  before  Holt  C.  J.   jj^fbren  ^\r- 
he  was  in  dojubt,  whether  that  agreement  was  within  the  fta-   f  '«ned  within  • 
tute,  and  whether  it  ought  not  to  have  been* by  writing?  and   Lakingofie,  b 
ordered  that  the  opinion  of  the  judges  of  the  court  fhould  be   ^^  wthin  the 
taken.     And  by  the  major  part  of  the  judges  in  J9.  R.  it  was   though  it  ihouid 
refolved,  that  this  yKT^^cafus  omijfus  \  for  that  the  defendant  might   "ru^ti^The^Iiir 
have  married  within  the  year ;  and  fp  it  was  not  an  agreement   "•  «xp»»^ed, 
which  was  not  to  be  performed  within  a  year,  and  by  confe-    3,7.'  ,  saik. 
quence  was  not  fuch  an  agreement  as  was  intended  by  the  aft    **°'u^i^'**^i 
of  parliament  \  and  he  faid  he  did  not  fee  any   diverfity  be    ^vsn,  353. 

,  -  S.C.     3  Burr. 

^ween  the  calcs.  ,»7g. ,  Biacjt*. 

Kept  353- S.C. 

Ram  verf.  Thacker.     In  B.  R^        ,         q^i^^  ^^^ 

ERROR  of  a  judgment  of  the  King's  Bench  in  Ireland    ^j,^  ,„  ,^ 
depending  here  for  many  years,  and  the  judgment  was   of  pafiamenc 

«-  •        rr-ii  r  !•  rt        r   r      1  »»»! havc  thc 

now  affirmed.     The  cafe  was  upon  divers  afts  of  lettlement    ^ffea  of  •  »«•- 
made  in  Ireland^  by  which  every  one  who  accepted  letters   ^"y* 

£  4  patent 


5' 
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Ram  «. 

TSilCKXB* 


patent  Aiould  havc'thcrchy  a  clear  cftatc,  and  avoid  all  formei* 
fcttlcments,  or  to  that  cffeft,  Waldron^  the  leflbr  of  the  plain* 
tifF,  was  the  iifue  in  tail  and  heir  male,  who  claimed  under  a 
fettlement  made  by  his  anceftor  on  marriage,  by  which  th^ 
eilate  was  intailed,  and  after  fuch  fettlement  made  that  ancef- 
tor furrend^s  his  e{late,  and  takes  out  Yiew  letters  patent :  and 
whether  fuch  furrender  and  acceptance  of  a  new  patent  had 
avoided  the  prior  fettlement  made  a  ihort  time  before  was  the 
queftion.  And  it  was  refolved  that  they  had  avoided  it  \  for 
by  the  fettlement  he  had  an  eftate-tail,  which  might  have  been 
dodked ',  and  therefore  fuch  furrender  and  acceptance  (hall 
have  the  force  of  a  recovery  by  the  operation  of  the  ftatute ; 
and  fo  the  eftate-tail  was  barred,  and  the  eftate  defcended  to 
the  heir-general,  whg  was  married  to  TChack^  ^%  defendant. 


Cafe  34* 


Outlawry.    The 
moveab  ft  of  a 
Araoger  levant 
and  couchinr 
may  b^e  i^ken  on 
f  levanfaciau 
I  Ld.  Kayin, 
305.  S  C. 
Rayxn.^At.  145^ 
5   Mod.  109. 

Salk.  395.  408. 

S.  C. 

Comb. 434  469. 

S,  C 

Ca'th.44i.S.C. 

Skin.  617.  S.  C. 

12  Mod.  17c. 

S.  C. 

Holt  42  T.  S.  C. 

Kaytn.  17. 

hard.  jo|. 

%  B«c.Ab..  352. 


Britton  verf.  Cole.     In  B.  R. 

TRefpafs  for  the  taking  of  forty-three  ewes  and  two 
lambs.  The  defendant  pleaded,  that  one  Ck'ifwkk 
was  outlawed,  and  that  after  outlawry  an  inquifition  went ; 
upon  whiph  it  was  returned,  that  Chifwick  was  pofTeflTed  of 
lands,  where  th^  ewes  and  lambs  were  taken,  to  the  value  of 
$Sifper  annum  f  and  afterwards  a  levari  facias  iffued  out  of  the 
Exchequer,  commanding  the  (herifFto  levy  the  faid  value  out 
of  the  iflues  of  the  faid  lands  j  upon  which  the  fheriff  made 
out  his  warrant  to  jf.  and  B*  to  levy,  Wc.  To  whom  the 
defendant  (hewed  the  faid  ewes  and  lambs,  being  levant  and 
couchaiit  upon  the  land,  and  prayed  them  to  make  execution, 
fsfc.  which  is  the  fame  trefpafs  upon  which,  fsfr.  Upon  this 
plea  the  jjlaintifF  demurred.  And  after  divers  exceptions  tp 
the  pleadings,  and  divers  arguments  to  the  matter  of  law, 
the  Court  now  declared  their  opinion.  And  Holt  C.  J.  who 
fpoke  fo/  the  reft  of  the  judges,  declared,  that  tho  Court  was 
of  opinion,  as  to  the  matter  ot  law,  with  the  defendant ;  and 
this  wa^  the  cafe  :  Chifwick  was  outlawed,  an  inquifition  goes, 
upon  wliich  it  is  returned,  that  he  had  land  to  the  value  of 
55/. />^r  annum  \  afterwards,  vp)n  a  levari  facias ^  At  cattle 
of  4  (Iranger  levant  and  couchant  upon  tlie  land  are  taken 
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and  fold :  and  it  was  the  opinion  of  the  Court,  that  the  cat-  BitTTow-ir- 
tie  of  a  ftrangcT  may  well  be  fold  in  fuch  a  cafe,  for  they  arc  ^^  ^^^^^  ^^^ 
the  iffues  of  the  land;  the  ftatute  of  Weftm.  2.  i-x  Ed.  i  •  c.  39.    ftraiiger  kvant 

•^  •  «n<*  coochant 

explains  what  (hall  be  accounted  iffues  of  land,  (to  wit)  rents,    thereon  are  if- 
com,  and  all  moveables ;  the  which  word  [moveables]  ex-   ,^  ^^  )^^y^  „^ 
tends  to  cattle.     The  cattle  of  the  owner  of  the  land  arc  iffues   ^  ^***^-  *  ^• 

Rayn.  306. 

without  queftion,  and  fo  are  alfo  the  cattle  of  a  ftranger  le-    Saik.  395.  H«lt 
vant  and  couchant ;  for  the  ftatute  makes  no  diftinftion,  and    c«ttle  ari'in^  ' 
the  words  of  the  ftatute  are  general,  viz.  all  moveables.  Ano-   ™traJ  wort*** 
ther  reafon  why  the  cattle  of  a  ftranger  may  be  taken  upon  a   moveaWea. 
levari  facias  is,  becaufe  the  land  is  the  debtor  to  the  king  ;  and    306. 
if  the  cattle  of  a  ftranger  could  not  be  taken  when  they  are   pi^^  1,{.^^* 
levant  and  couchant,  the  king  may  be  defeated  of  all  the  pro-   '*P*  **• 
fits ;  for  the  perfon  outlawed  may  make  a  contra£t  with  a 
ftranger  to  depafture  his  cattle,  and  fo  avoid  the  tSt€t  of  the 
outlawry  j  for  fuch  a  contra£k  cannot  be  difcovercd,  or  if  it 
be,  there  can  no  levy  be  made  by  the  king.     The  writ  of  le^  ^ 

vari facias  commands  .the  ftieriff,  that  he  levy  de  fxitubus  terra  5 
and  if  there  are  not  any  iffues  upon  die  land^  but  only  the  cattle 
of  a  ftranger,  and  thofe  cannot  be  taken,  the  king  cannot  be 
anfwered  with  any  profit.  The  cattle  of  tlie  party  outlawed 
cannot  be  the  only  things  to  be  taken,  for  he  hath  no  goods, 
all  his  goods  are  forfeited  to  the  king  \  and  therefore  if  it  were 
faid,  that  his  cattle  only  ought  to  be  taken,  it  muft  follow  that 
the  king  ftiould  be  fatisfied  out  of  his  own  proper  goods.  But  >  U*  Rajm. 
It  ought  to  be  confidered  what  procefs  iffue  out  of  the  Exche-  Giib.£xchci^aer« 
qucr,  for  the  better  underftanding  of  this  matter  ;  the  procefs  "^  "  "^ 
^{capias  extends  to  the  perfon 5  the  procefs  oi ^eri  facias  ex- 
tends only  to  the  goods  and  chattels  of  the  perfqn  himfelf,  but 
not  to  thofe  of  a  ftranger  *,  another  procefs  is  the  extendi  facias^ 
and  this  is  only  an  extent  upon  the  land ;  another  procefs  is 
called  the  bng  eapiasy  the  which  contains  aU  the  precedent 
ones  ',  for  by  this  it  is  commanded,  that  the  (heriff  take  the 
body,  levy  the  goods  and  chattels,  and  extend  the  land  of  the 
debtor ;  but  in  none  of  thefe  procefles  can  the  goods  of  a 
ftranger  be  taken :  but  the  levari  facias  extends  to  the  iffues   j^  ^,  ^^ 

^   .      ^  where  a  inmri 

/i§P4»  inuet,   the  land  li  debtor.   4  Com.  Dig.  485.    Skia.  619.    1  Ld.  Raym.  308.    Saik.  39c, 
Mole  4ai.  infra  p.  >5a. 

of 
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lt«xTTOH  ♦•  of  the  land  j  the  land  is  the  debtor,  and  all  moveables  upoa 

«  ^    ^    .^  the  land  may  be  taken ',  and  therefore  it.  is  adjudged  Cro.Elix. 

It)  %  Ro.  Abr.  '                    '                             t 

'S9P'*»3*  43  !•     Stafford  md^Batemar^  (a)    that  upon   a  fieri  facias 

^[mlT\  ^c  goods  of  a  ftranger  could  not  be  fold  for  a  debt  to  the 

queen,  (i) 


(0  Judgment  in  this  inlbnce  was    law  was  in  favour  of  the  defendant, 
entered  for  the  pi  untlfF,  owing  to  feme     i  Ld.  Raym.  310. 
defeOs  in  the  pleadings^  though  the 


Cafe  3s«  Goodwin  vcrf.  Bearbank,     la  B,  R. 

rifteeo  dtyibe*     TUdgmcnt  againft  a  teftator;  and  zfcire  facias  was  brought 
tween  the  ff^#  It  .    n    1         *  1        .  /,     1  1       ^ 

ud  return  of      ^    thereupon  agamlt  the  executor,  bearing  tejie  the  24th  of 

Zc^k^^^ti^A^    O^o^^r^  and  returned  die  Lume  prox'  pojl  menj'Michae/ij,  which 
cieac.  ^as  in  truth  the  31ft  of  OBober\  then  the  kcond/dre  facias 

Ctrth  468.  B.C.   bore  te/le  the  3 1  ft  of  OEiober^  and  was  returnable  die  Luna  prox* 
Vic.     *'**      P^  Craftinum  Animarum^  which  was  the  7th  of  November. 
c*^*  755-  S.C.    ^jjjj  jj^^  j^  yf^  moved  by  Sir  Barth.  Shower ^  that  xhtfcirji 
a.  Blackf.  Rep.    facias  was  erroneous  ;  for  there  are  not  fifteen  days  between 
IVtr.76e.11j9.   the  tefie  and  return  of  ^tfcire facias ^  but  only  fourteen.    Sed 
i^u"w  »l*        ^^  allocatur.     For  it  was  anfwcred  by  Broderick^  and  agreed 
€  Mod.  146.       to  by  the  Court,  that  it  was  right  j  for  between  the  tefie  and 
5C01n.Dig.j43.  the  return  of  the  firft  fctre  facias  there  are  feven  days  cxclu- 
iRich.Pr.K.B.   gyg .  ^^  between  the  tefie  and  return  of  the  fecond  fcire 
»  Crompt.  Pf.    facias  there  are  feven  days  exclufive  j   fo  between  the  teJle  of 
the  firft  and  the  return  of  the  laft  fcire  facias  there  are  four- 
teen days  exclufive,  and  fifteen  days  inclufive,  which  are  fuf-* 
.  ficient ;  and  fo  it  was  refolved  between  Levingjlon  and  Stoner^ 
,  B.  R.  Mich,  34  Car.  2.  which  is  reported  a  Jon.  t2Z. 

And  in  Levingftorfs  cafe  the  Court  would  not  take  notice 
by  the  almanack  of  the  day  of  the  months  in  order  to  avoal 
I     fcire faei0f^ 


H 


D  £ 

Tenn.  Sanft.  Mich* 

lo  Will  III.  In  B.R. 
Hejlin,  Executor  of  Read,  vrrf.  Capt.  Haftings.    Cafe  3d. 

jNdehitatus  ajfum^t  for  goods  fold  and  deliTered  by  the  tef"  a  conditJMd 

*  later  to  the  defendant.    The  defendant  pleaded  turn  of-  Sl^'^h^^ttii, 

Jitn^  il^a  ftx  annos^  and  at  the  trial  before  Holt  C.  J.  at  of  iimititioin. 

QuUdball^  the  evidence  for  the  plaintiff  was  as  fc^ows:  that  s.c.  ' 

itic  goods  were  fold  and  delivered  to  the  defendant  by  the  ^^^oaJtit. 

teftator  in  the  year  1688  ;   that  within  three  years  now  laft  *:f"       ^  ^ 

Holt  4^7*  ^*  ^^ 

paft  (fo  more  than  Cx  years  had  elapfed  fince  the  caufe  of  ac-   i  La*  Raym. 
tion  had  accrued)  the  defendant  promifed,  tha,t  if  the  plaintiff  i  siiik.V9.s'.C. 
fcmld  prove  his  debt,  he  would  pay  it;  and  whether  this  evi-  f  coaL^uL 
dence  proved  the  iffue  for  the  plaintiff,  Holt  C.  J.  doubted  at   >  S4* 
|he  trial,  and  dire£ted  the  matter  to  be  moved  for  the  opinion   Bali.  Ni.  PrU 
of  the  Court*    And  it  was  agreed  by  the  whole  Bench,  that   '^  ' 
|f  a  man  is  indebted  to  another,  and  fix  years  elapfe  after- 
wards^  and  then  the  defendant  promifes  payment  and  acknow« 
ledges  the  debt  within  fix  years  before  the  a£lion  brought,  evi« 
dcnce  of  fuch  promife  and  acknowledgment  is  good  to  main- 
fain  an  a£iion,  where  non  ajfum^tt  infra  fex  annos  is  pleaded ; 
but  if  a  man  after  the  fix  years  acknowledges  the  debt,  but 
floes  not  promife  the  payment,   it  (hall  not  charge  him ;  by^ 
^ifiieiy  ]•     But  Holt  C.  J.  iaid^  tha(  it  bad  oftentimes  been 

held 
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An  ickoow- 
ledgment  of  a 
debt  it  tvidemu 
§whf  of  a  promifo 
to  pay  it. 

I  Ld.  Rayin« 
4lt.  Holt  418. 

II  Mod.  224, 
5  Mod.  416. 
Carth.  471. 
1  Blaclcf.  Rep. 
703.  Prcc.  in 

Ch.  386.    1  P.  Wina.  374 
IS4-     3B-?.  Abr.  H7t 


held  tliat  an  acknowledgment  of  the  debt  without  promife  of 
payment  by  the  defendant  was  fuiEcient  to  charge  him,  and 
this  he  thought  was  good  law,  but  that  it  had  been  held  others 
wife  alfo ;  and  it  was  agreed  by  the  Court,  that  if  the  plaintiff 
had  declared  upon  a  fpecial  afliimption,  viz.  that  his  teftator 
having  fold  fuch  merchandize  to  the  defendant,  the  defendant, 
in  confldcration  that  the  plaintiff  could  prove  the  faid  debt, 
promifed  that  he  would  pay  and  content  the  plaintiff  the  faid 
fum  of  money,  and  had  averred  that  his  teftator  had  fold  the 
goods  \  the  defendant  upon  fuch  fpecial  declaration  would  have 
been  chargeable,  and  the  plaintiff  in  fuch  a  cafe  needs  only  to 
alledge  that  the  teftator  had  fold,  for  the  proof  of  the  debt 
will  be  brought  in  the  fame  a£lion.  But  the  doubt  was  upon 
fuch  a  conditional  promife  after  the  a£bion  was  barred  by  the 
ftatute,  whether  that  ftiould  give  an  a£lion  founded  upon  the 
firft  contra^ ;  if  it  had  been  made  before  the  fix  years  had 
been  paffed  after  the  firft  contra£i,  Holt  C,  J.  thought  it  would 
have  been  fufiicient  although  fix  years  had  paffed  before  the 
a£kion  commenced ;  but  here  feems  a  diverfity,  for  the  a£lioQ 
is  gone  before  this  conditional  promife  is  made.  Sed  adjor* 
natur^ 

And  now  Holt  C.J.  faid  that  he  had  talked  with  all  the  judges 
of  England^  and  that  ten  of  them  upon  confideration  agreed 
that  fuch  a  parlance,  as  prove  it  due  and  I  will  pay  you^  after 
fix  years  elapfed,  was  fuiEcient  evidence  for  the  plaintiff  ta 
maintain  his  declaration,  upon  nou  a(fum^it  infra  fex  anms 
pleaded.  For  the  defendant  here  makes  an  cxprefs  promife 
/  will  pay  youj  but  it  is  conjoined  with  this  condition  prove  it 
due  i  fo  he  exprefsly  promifes  payment  upon  proof  of  the  debt, 
which  proof  may  be  made  in  the  fame  a£lion.  And  they  all 
agreed  alfo,  that  if  a  man  acknowledges  a  debt  after  fix  years 
elapfed,  it  is  good  evidence  of  an  ajfumpftty  upon  nm  ajfumpftt' 
infra  fex  annos  pleaded,  for  the  jury  to  find  a  verdift  for  the 
plaintiff,  but  it  is  not  a  matter  upon  which,  if  it  were  found 
fpecially,  the  Court  will  give  judgment  for  the  plaintiff.  And 
iZoif^jp  refembled  it  to  the  cafe  10  Co.  57.^  a.    Demand  and 


375.     \  Burr.  109^.     5   Curr.  1640. 


6  Mod.  309      I  CoiB^  Dig* 

Tcfufai 
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tefufal  is  evidence  of  a  converfion,  (a)  but  if  it  ig  found  fpcci-      Htvtiv  «. 

^  r         *  HaSTIKGJ. 

ally,  the  Court  cannot  adiudi^e  it  to  be  a  converfion  ;  fo  this    , ,    .. 

'  JO  (^^  5Mod.4»^. 

Cro.  Eli«.  4^5. 

Moore  460. 

Hob.  187. 

t  Mod.  145.    Style  361.    3Burr.  ii43.    5   ^"'''  ^^i^*    I  Veot.  401.    Cfo.  Jac.  245.    6  Mod. 
sia..    a  Salk.   655,  and  the  cafes  ihere  cited*     z  CoiOi    Dig.  2ao«      5  Bac.  Abr.  sco.    Infra 


term  judgment  was  given  for  the  plainci£F«    ( i ) 


{ I )  It  was  holdall  in  the  cafe  of  Tia 
V.  Fomra^er,  2  Burr.  1099.  "  that  an 
**  acknowledgement  of  the  debt,  often 
*'  the  commencement  of .  the  addon 
*'  takes  it  out  of  the  flatute  of  limita- 
**  cions."      Lord    Mansfield    lays     it 


dowii  in  5  Barr.  2630.  "  That  the  fta- 
*'  tate  of  limitations  does  not  deSroy 
•*  the  debt,  it  only  takes  away  the  re- 
'«  medy.  And  the  (lighteft  word  of 
**  acknowledgement  will  take  it  OQt 
"  of  the  ftatutc." 
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CT^HIS  term  Sir  Henry  Gould>  Knt*  Serjeant  atLaw^  received 
letters  patent  to  be  a  Judge  of  the  Court  of  Kin^s  Bench,  in 
vjhifh  office  he  fucceeded  Sir  Samuel  EyrCy  Knt.  wIjo  in  thefum* 
mer  affizes  died  upon  the  circuit* 
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Termkio  Pafch. 

II  WiU.  HI.     InB.  ft* 


^^^37*       The  Governors  of  the  Bank  of  England 

verf.  Newman. 

JKH  ttf  ochiBie  ASfum^t  for  money  lent  j  and  upon  motion  for  a  new 

teipt  of  It  ttu\\  trials  the  cafe  appeared  to  be  thU  r  One  Bellamy  gives  his 

to^SewSpt  ^^^^  ^^  exchange  to  Nenvman^  payable  to  him  or  bearer  on  the 

iL?R**"*^'  I  ft  of  April  enfuing;  before  the  i  ft  day  of  April  Nenvmatk 

44a.  S.C.  difcounts  the  bill  with  the  Governors  of  the  Bank,  who  fent 

^C.    '  **''  the  bill  after  the  day  to  Bellamy^  and  he  acknowledged  it,  but 

*k!*i7oor"*      ^^  ^^^  "^^  P*^^ '  ^^  ^^^  ^^^  °^  J^^^  enfuing,  before  payment 

^»77»  of  the  bill,  Bellamy  becomes  infolvent  5  for  which  reafon  the 

Bank  came  upon  Nenvman^  and  brought  this  a£lion ;  and  a 

verdi£t  was  found  at  Guildhall  for  the  plaintiiF.     But  thfe 

Court  granted  a  new  trial  fof  two  reafohs }  firft,  for  that  the 

Bank  having  difcounted  the  bill  with  allowance,  it  was  a  pur- 

(a)  II  Mod.       chafe  in  them  of  the  bill,  (a)    Secondly,  the  bill  was  not  re« 

I  Ld.Raym.744  ceived  at  the  day  when  the  bill  was  good,  and  Bellamy  folvcnt, 

][|^|^,,"|j       which  delay  was  Laches  in  the  Bank,  (i) 


( I )  The  jury  foond  for  the  plaintiffs  **  Indorfement  of  it,  this  is  a  plain  fale 

upon  the  new  trial,  i  Ld.  Raym.  44.2.  ''  of  the  bill ;  and  he  who  fells  it,  docs 

S.  C.  **  not  become  a  new  fecurity.     Bat  if 

It  is  laid  down  by  Lord  Holt  in  this  "  he  had  indorfed  it,  he  had  become  a 

cafe,  as  reported  by  Lord  Raymond^  '*  new  fecarity,  and  then  he  had  been 

*'  That  if  a  man  has  a  bill  payable  to  *'  liable  upon  the  indorfement.''  The 

*'  to  him  or  bearer,  and  he  delivers  it  fame  rule  b  laid  down  in  the  cafe  of 

"over  for  money  received^  without  Hilly.Lrwis.  Skin. 411.  Holt^  117. 


Dfe 

Term.  Sanft^  Trin, 

iiWULIIL    InB^R. 


Ivefon  verf.  Moon  Cafc3#* 

ACTION  upon  the  cafe.   The  plaintiff  decides  that  he  An  .aion  lieth 

was  poflefled  of  two  coal  mines  in  J?,  and  had  provided  ottfaoce  when  • 

a  larg^  ftock  of  coals,  and  the  defendant  mmliciofe  intendens  5JJ^"o  Jj,!** 


frcficuum  carbonum  pntd*  t&taliier  perden  l^  deprivan  altam    plajataTitmat 
regiam  viam per  quam  emptores  carbonum  in  carhonar* prad*  car^  [Thitcafeit  non 
riareprad^  carbones  ire  W  tranfire  u/i  jverunt  cum  lapidibus  obftu-    /u.^iUym!  ** 
pawt^  per  quod  the  plaintiff  loft  divers  cuftomers,  who  carbones  ♦^^  - 
pr£d*  emere  voluerunt  t^ pr^d*  carbones  multum  damnijicati  fa*    »9«* 
depreiiati  fuerunt  ad  damnum^  Uc.     Upon  not  guilty  pleaded    Cvth.Aci.s.c^ 

Holt  ta  S  C 

and  a  vcrdiS  for  the  plaintiff,  it  was  moved  in  arreft  of  judg-    ^^^  ModJii*/ 
ment,  that  the  aftion  was  not  well  brought.     And  after  ar-  |'^-  Comb.48a. 
gument  at  the  bar,  the  cafe  was   folemnly  argued  by  the    i  Com.Dtg.ftTd. 
Bench  ;  and  Turton  and  Gould  Juftices,  were  of  opinion  that  Aarg!  Co/uiftf 
judgment  fliould  go  for  the  plaintiff,  and  it  was  granted  by   5^- ^  ^ 
them,  that  for  a  general  nufance  an  afbion  on  the  cafe  lay    133* 
not,  but  here  is  a  fpectal  damage  alledged«     The  only  queftion 
is,  whether  this  fpecial  damage  is  fufficiently  alledged  in  that 
which  follows  the  per  quod,  where  it  is  not  faid  what  cufto- 
tStn  the  plaintiff  had  in  certain,  or  that  he  had  any  cuftomer# 
:^  all  ?     And  it  was  held  by  thofe  two  juftices  that  the  da- 
mages were  weH  alledged  after  the  per  quod,  btc.  and  that 
there  was  faifficient  certainty,  for  there  is  no  need  of  mort 
%.  cer- 
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''m^'I^'      certainty  than  what  is  fufficicnt  to  fhew  that  the  plaintlfFi^ 
damnified.  In  an  a£lion  upon  the  cafe  for  diverting  the  water-* 
(«)  1  Ld.Raym^   courfe  df  a  mill,  per  quod proficuum  molendimfui  amifity  [a)  this 
fufficeth  without  an  allegation  that  he  had  any  cufldmers  whd 
would  have  ground  at  his  mill ;  and  Gould],  took  a  diverGty 
between  fuch  cafe  where  the  damage  accrues  by  one  parti-* 
cttlar  aft,  (for  there  it  ought  to  be  alledged  with  certainty) 
and  where  by  divers  a£l:s,  for  in  the  laft  cafe  there  cannot  be 
any  fuch  certainty  \   as  here  the  plaintiff  cannot  well  know 
what  cuftomers  he  lofes,  and  perhaps  did  not  know  all  his 
(*)  iLd^Riym.    cuftomcrs;  and  cited  a  cafe  between  Baker  2\\A  Moor^  {b)  H\L 
4f>-  '  8  »^.  3.  rot.  316.  in  C  B.  where  it  was  held  that  the  plain- 

tiff need  not  affign  in  certain  what  perfons  could  not  come'  to 
his  houfe,  for  the  plaintiff  declared  that  he  had  a  houfe  and  a 
Way  to  it,  which  the  defendant  flopped  up,  per  quod  the  people 
could  not  come  to  his  houfe,  Wr.  but  for  another  reafon,  judg- 
ment in  that  cafe  was  given  for  the  defendant ;  and  he  cited 
(0HQb.iS9*  a  Jones  1^6.  (r)  Hob.  284.  Cro.  Car.  510.  And  Gcu/d 
J.  was  of  opinion  with  the  plaintiff'  for  anotlier  reafon,  which 
was,  becaufe  this  a£lion  was  againfl  a  wrong-doer^  and  com- 
.  pared  this  cafe  to  thofe  of  St.  John  and  Moody ^  [d)  and  Stroud  and 

1  Vent.  174.  Birt.  {Videfupra.)  {e)  But  if  this  declaration  would  not  haye 
(«)  p»V-44-  '  ^^^^  g®<^d  upon  demurrer,  yet  it  was  held  by  both  of  them 
»«nVtwB«^not  ^^^  *^  verdia  had  aided  it }  and  many  cafes  were  cited 
cxprcfled  with  where  a  verdift  had  aided  tilings  not  certainly  expreffed.  Al* 
1  Ld.Ra7m.  len  22.  I  Leon.  236.  i  Roll.  63.  i  Vettt.  13.  (/)  2  Vent, 
if)  »  K'eb.48o»  '  ^4-  ^"^  ^Y  Holt  C.  J.  and  Rokeby  J.  judgment  in  this  cafe 
^88*  S.  c,  ought  not  to  be  for  the  plaintiff,  by  reafon  that  for  a  general 

nufance  an  a£lion  upon  the  cafe  lieth  not,  (as  it  is  granted) 
and  the  pffence  here  is  a  general  nufance  ;  and,  as  Holt  C.  J« 
faid,  the  offence  being  in  the  highway,  that  made  it  a  gene* 
ral  offence,  and  although  the  plaintiff  inhabits  near  the  high- 
way, yet  it  does  not  give  him  a  property  in  fuch  way  ;  and  in 
Infrt  p*  342*  all  the  cafes  where  an  aAion  upon  the  cafe  lieth  the  plaintiff 
hath  a  property,  as  in  the  aftion  for  diverting  the  water* 
courfe  to  a  mill,  the  plaintiff  had  a  property  in  the  water* 
cpurfe ;  fo  in  the  cafe  between  Baker  and  JiW,  that  was  a 
private  way  in  which  the  plaintiff  had  right ;  and  he  cited 

I  Cm 
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Cro.  Eliz.  664.     (a)  2  Saund.  115.     And  R^leby].   faxd       ''jJJ^^/' 

the  reafons  why  an  aftion  lieth  not  fot  a  genetal  nufance  are,   ^^  ^  ^^ 

firft,  bccaufe  the  King  is  intrufted  with. •the  remedy  for  a  ge-    J  Vcnt.  167. 

ncral  nufance.     Secondly,   for  the  avoidance  of  multiplicity    822.  838. 8 co. ' 

so 
of  fuits.     But  it  is  obje£ted  that  here  is  a  fpecial  damage, 

which  was  denied  by  Holt  and  Roieby,  for  the  damage  in  ge-^        [^60  j 
neral  was  done  in  the  highway ;  and  as  the  plaintiff  fuftained 
damage,  all  thofe  who  pafs  that  way  have  damage  alfo  $  tho 
plaintiff  may  have  more  inconvenience,  but  hath  no  other  da«» 
mage  but  what  is  common  to  others.     In  an  indidiment  for  a 
nufance  in  the  highway,  it  is  laid  ad  commune  nocumentum  om^ 
nium  per  viam  illam  euntium  if  tranfeuntium  \  and  the  prefent 
cafe  is,  that  the  defendant  had  made  an  annoyance  to  all  that 
pafs  in  the  way  where  he  had  thrown  down  his  rubbifli  \  the 
plaintiff  hath  not  any  particular  damage.     And  Holt  C.  J^ 
faid,  that  the  damage  on  which  an  aftion  is  founded  in  fuch 
a  cafe,  ought  to  be  one  peculiar  and  extraordinary  damage* 
And  Rokeby  J»  faid,  that  it  ought  not  only  to  import  a  damage 
but  a  tort  alfo  ;  and  as  to  the  cafe  27  ff.  8.  where  a  man  had  ' 
t  houfe  on  the  one  fide  of  the  highway  and  land  on  the  other 
fide,  and  had  not  any  paffage  from  his  houfe  to  his  land,  but 
only  acrofs  the  faid  highway,  there  the  highway  being  (lopped, 
Fitzberbert  held  that  he  might  have  an  a£lion,  but  Baldwin  was 
of  a  contrary  opinion ;  and  Holt  C.  J.  faid,  that  the  law  hath 
been  according  to  the  opinion  of  Baldwin  ever  fince,  and  de- 
nied the  cafe  2  Jones  156.  to  be  law  as  it  is  there  reported  ; 
and  thefe  two  Judges  agreed  that  if  an  a£tion  were  maintain* 
able,  the  declaration  here  is  not  fufficicnt,  for  the  damage 
ought  to  be  certainly  alledged,  that  the  Court  may  judge  in 
what  the  particular  tort  and  damage  confift  \  if  the  declaration 
had  ended  ztper  quod,  it  had  not  been  fufficient,  then*  the  alle* 
gation  afterwards  is  not  fufficient,  for  the  cuftomers  are  uncer-^ 
tain  and  not  known.     And  Holt  C.  J.  denied  the  cafe  i  Roirs 
Abr,  63. 


Vol.  I. 
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Cafe  39.  Juxon  &  XJx^^erf.  Naylor.     In  B,  R. 


Amendment^  A    Ftert  facias  bore   telle  on  a  day  out   of  term,   and 

,x  Sid.  304.  -*•  J^    whether  it  was  amendable,  or  not,  was  the  queftion  ; 

La^tdun!*  *"^  ^^  ^*s  granted,  that  a  writ  of  enquiry  is   amendable, 

Btrnei407.  Q^^    ng.    for    therc  is   the   roll    by    which  it    may    be 

I  Rich.  Pt.  K.B.  '  '  ', 

joa  364.  amended  ;•  fo  a  venire  facias^  [a)  lie.  for  therc  is  an  award  by 

316°°*'   *'"*  '   which  it  may  be   amended,    and  in    the  prefent  cafe  the 

aLd  Rl^m'^     Court  would  amend  the  fieri  facias  if  it  could  5  but  there  ii 

1557-  nd  award  upon  the  roll  for  the  yf^ri  facias  by  which  the  amend* 

a  Burr.  967.  i_  J        /     > 

5  Bun.  a^ss.      ment  can  be  made.  ( 1 } 
1  Cromp.Pr.365. 

(0}  Cro.  J4C.  162.    Veltr.  64.   Moore  465.    Hi^d.  321.    Infra  p.  181^  283. 

(i)  The  rule  in  this  cafe  appears  can  act  be  amended,    i  Com.  Dig.  Tit. 

to  be,  that  the  procefs  which  has  not  Amendment,    (c.  2.)      i  Term   Rep* 

the  roll  for  warranting  the  amendment,  783. 
r6i  ] 


Cafe  40.  The  King  verf.  Harris.     Iii  B,  R. 

Refiicotion  A  N  indi£lment  upon  the  ftatutc  of  8  H.  6.  c.  9.  for  a  for- 

ImmedUtely         XX.  cibte  entry,  was  found  before  the  juftices  of  the  peace, 
upon  a  convie.     j,y^  ^^  rcftitution  was  awarded  at  the  time  of  the  convidion, 

tion  of  a  fprci-  ' 

bie  entry.  but  at  the  end  of  two  years  and  a  half  reftitution  of  the  pof- 

3  Saik.3i3.s.c.   fefGon  upon  this  indidiment  was  awarded  to  the  party  oufted  ; 
tMd«L443.^s!c.   *^^  "^^  ^P^^  *  motion  (after  deliberation)  {a)  refiiiution  was 
la  Mod.  a68.      granted  by  the  whole  Court }  for  as  the  indiAment  was  found, 
I  u.  Raym.       rcftitution  ought  to  have  been  awarded  immediately,  for  the 
^kt^ftittttitn.  intent  of  the  ftatute  was  to  give  a  prefent  remedy,  and  for 
^ere  i  Ld.        ^^^  reafon  does  not  delay  it  till  the  quarter-feflions,  but  im- 
« powers  a  private  jiiftice  to  put  the  zd  in  execution }  but  If  he 
does  not  reftore  the  party  oufted,  he  does  not  put  the  a£k  bk 
^  execution  ad  required.     And  Holt  C.  J«  grounded  his  opinion 

upon  8  Co.  I20*  Bonham\  cafe  towards  the  end  :  if  a  man  is 
imprifoned  upon  the  ftatute  of  14  /f.  8.  by  the  cenfors  of  the 
college  of  phyficians,  he  Ought  to  be  committed  immediately^ 
and  there  it  is  faid  that  the  juftices  of  the  peace  upon  their  view 

ought 
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ought  to  commit  the  ofienders  immediately,  and  for  the  fame   The  Kmc  v. 
reafon  ought  they  upon  8  H.  6.  to  make  Ttftitution  immedi- 
ately. (I) 


(i)  Holt  C.J.  find  in  this  cafe  that    not  grant  reftitution.     i  Ld.  Raym. 
jaftices  of  the  ^eace  might  remove  the    483.    5  Com.  Dig.  364. 
force  upon  their  view»  bat  they  could 
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Cafe  41. 


A  lemaioder  li- 
miced  toialte 
effea,  ifMn4 
wbirt  fvimer  li- 
mitations ceafe 
is  notcontini^eAt 
botvelUd. 
I  Ld.  Rayin. 
513.  S.  C. 
I  Silk.  232.  . 
S.  C.  Vin.  Abr. 
tit.  Rtnuinder. 
(W)pl.  13. 
Moore  4.S6. 
3  Co.  20*  a» 
Raym.  427. 
Gilb.  Sq.  Rep. 
.36*  I  £9.  Abr« 
J95.  S.C. 
]  Burr.  228. 
Fearn'i  C.  R. 
4th  editioo. 
366.  CO  p.  374. 

1  P.WlDf.  170. 

T.  Jtneif  80. 


Badge  verf.  Floyd. 

T'H  E  cafe  was  this :    J^n  Fhyd  fcifed  of  the  land  in 
queftion  in  fee,  upon  the  marriage  of  his  fon  fettles  it 
to  the  ufe  of  himfelf  for  life,    afterwards  to  the  ufe  of  John 
his  fon  for  ninety-nine  years,  if  he  fo  long  livedy  afterwards 
to  the  firft,  fecond,  third  and  fourth  iflue  of  John  the  fon  in 
_tail  mail ;  remainder  to  the  heirs  male  of  the  body  of  John  the 
fon  ;  remainder  to  John  the  father,  and  the  heirs  male  of  his 
body  J  remainder  to  the  right  heirs  of  John  the  father :  after- 
wards John  Floyd  the  father  makes  his  will,  and  thereby  devifcs, 
(he  having  iffuc  John  the  fon  by  one  venter,  and  three  fons  by 
another  venter,  viz.  Thomas^  Paul  and  Peter^)  that  the  fa;nc 
land,  after  the  death  of  John  his  fon  without  iffue  male,  (hould 
go  to  Thomas  his  fon,  and  the  heirs  male  of  hi^body;  and  if 
Thomas  (hould   die  without  heirs  male  of  his  body,  to  Paul 
and  the  heirs  male  of  his  body  \  and  if  Paul  ihould  die  with- 
out heirs  male  of  his  body,  his  brothers  then  not  being  livings 
then  to  Peter  and  the  heirs  male  of  his  body,  then  takes  notice, 
that  he  would  have  the  eftate  continue  in  his  name  and  pofte- 
rity ;  but  if  there  fliould  be  no  heirs  male,  then  he  limits  it  to 
the  heirs  female,  Wr.     In  the  year  1669  Paul  dies  without 
iflue;  in  the  year  1674  Thomas  dies  and  leaves  iflue,  under 
whom  tlie  defendants  claim;   in  the  year  1679  P^^  dies» 

having 
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Baboi  v. 

FtOYD. 


having  ifluc  the  Icflbr  of  the  plaintifF;  in  the  year  1684  John 
dies  without  ifluc,  but  had  firft  fufFefcd  a  recovery  to  the  fame        r  ^     n 
ufcs  as  are  limited  by  the  will ;  this  feemcd  to  be  the  effe£l:  and        L     3  J 
fubftance  of  the  cafe ;  in  which  the  queftioh  was  between  the 
fon  of  PeUTy  the  leflbr  of  the  plaintifF,  and  the  afTignees  under 
Thmas.     And  Holt  C.  J.  gave  judgment  for  the  plaintiff,  and 
delivered  the  opinion  of  the  whole  court  for  the  plaintiff.    And 
the  firft  queftion  was,  whether  the  remainder  limited  to  Peter 
was  a  contingent  remainder,  or  a  remainder  vetted  ?  if  it  were 
a  contingent  remainder,  judgment  would  have  been  for  the  de- 
fendant.    And  it  was  objected  from  the  bar,  that  the  remain- 
der to  Peter  was  contingent,  for  that  the  words  limit  it  to  him 
after  the  death  of  P^ar/ without  ifTue  male,  his  brothers  then 
not  being  living-,  fo  that  Peter  was  not  to  have  the  land  if  his 
brothers  were  living,  when  Paul  died  without  iffue.  -  But  the 
court  held  this  to  be  a  remainder  vefled  ;  for  the  words  [his 
brothers  then  not  being  living]  are  no  more  than  a  repetition  of 
what  was  before  expreffedj  the  devife  was  to  Thomas  and  the 
heirs  male  of  his  body,  then  to  Paul  and  the  heirs  male  of  his 
body,  then  to  Peter  and  the  heirs  male  of  his  body,  fo  that  Pe-^ 
ier  could  not  take  if  his  brothers  were  living,  foi  Thomas  and 
Paul  mutt  be  dead  before  the  eftate  could  come  to  Peter  5  then 
though  it  be  exprcffed  in  dire£k  terms,  that  Peter  {hall  not 
have  the  eftate,  but  only  after  the  death  of  Paul  without  iffue, 
his  brothers  then  not  being  living,  which  was  implied,  (for  the 
eftate  oi  Thomas  and  Paul  could  not  be  determined  during  the 
time  that  they  were  living  J  fuch  cxpreffion  or  repetition  of 
words  which  were  contained  in  the  prior  limitations  (hall  not 
make  the  remainder  to  Peter  to  be  contingent  \  then  fuppofe 
the  remainder  to  Peter  were  upon  a  contingency,  when  Paul 
died  without  iffue  male,  his  brothers  then  not  being  living, 
the  contingency  would  have  happened,  and  the  eftate  of  Pe^ 
f/r  ought  then  to  veft  :  but  put  the  cafe,  that  Thomas  had  died 
leaving  a  fon,  and  Paul  had  then  died  without  iffue,  the  bro- 
thers of  Peter  then  not  being  living  5   if  fuch  conftru£tion  be 
made,  that  the  eftate  of  Peter  then  would  have  vetted,  violence 
would  be  done  to  the  firtt  words  of  the  will,  which  give  an 
F  3         -  cftatQ 
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Babce  «.  cftatc  to  Thomas  and  the  heirs  male  of  his  body,  but  the  cftatc 
of  Thomas  did  not  determine  during  the  life  of  his  fon,  and 
yet  the  cftate  of  Peter  commenced  in  the  life  of  the  fon  of 

^  64  J        Thomas ;    if  it  was  to  commence  when  the  contingency  hap- 
pened, fo  as  to  make  the  eftate  of  Peter  to  commence  upon  a 
contingency,  this  would  contradict  the  exprefs  limitation  and 
words  in  the  former  part  of  the  will.     Beficfes,  the  intent  of 
the  teilator  appears  to  be,  that  the  eftate  (hould  continue  in  his 
name  and  pofterity;  and  by  fuch  conftruQion,  as  makes  this 
to  be  a  contingent  remainder,  it  might  happen  that  the  heirs 
female,  who  are  not  of  the  name  of  the  devifor,  might  inhe- 
rit before  the  heirs  male  are  extin£t  (for  the  limitation  is  to 
the  heirs  female  in  the  laft  claufe  of  the  will) :  as  put  the  cafe; 
Peter  having  a  fon  and  a  daughter,    Paul  dies  without  iffue, 
Thomas  furviving,  who  afterwards  dies  without  iffue  5  here 
the  contingency  does  not  happen  j  for  Thomas  was  alive  when 
Paul  died  without  iffue,  and  fo  the  limitation  to  Peter  and  his 
heirs  male  will  never  take  effe£l,  contrary  to  the  exprefs  in- 
tent of  the  devifor.     And  Holt  C.  J.   c;ted  Cro.  Car.  185. 
Spa/ding  and  Spalding^  which  is  an  exprefs  authority  in  point; 
there  a  man  had  three  fons,  and  devifed  lands  to  John  and  the 
heirs  of  his  body,  after  the  death  of  ji.  and  other  lands  to 
William  and  the  heirs  of  his  body,  and  other  lands  to  Thomas 
and  the  heirs  of  his  body;  and  if  John  died  during  the  life  of 
jt,  then  his  land  to  go  to  William^  Uc.  John  did  die  in  the 
life-time  of  J.  but  left  a  fon  of  his  body  ;  and  it  was  refolved, 
that  William'if^oyM  not  have  the  land  ;    becaufe  John  did  not 
die  without  iffue;  for  by  the  limitations  to  the  other  fons  it 
appeals  that  the  devifor  intended  an  eftate  tail  to  all  of  them, 
and  it  was  not  to  be  conftru^d  a  contingent  remainder,  or  limi- 
tation to  Johuf  to  abridge  the  exprefs  limitation  to  him  of  an 
eftate-tail.     So  when  a  man  devifed  his  houfe  after  the  death 
of  his  wife  to  his  fon,  then  asi  follows,  "  And  if  my  three- 
daughters,  and  either  of  them,  over-live  their  mother  and  bro- 
ther, and  his  heirs,  then  they  to  have  it,  and  after  them  J. 
JV.  and  R*  W.  isfc.  and  whether  this  was   a  contingent 
eftate,  and  whether  it  were  performed,  two  of  the  daughters 
^ying  19  the  Mfe-tixnc  of  theif  b^other^  w^ire  the  ^ueftions  ? 
:  And 
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And  it  was  refolved^  that  this  was  no  limitation  contingcntj       ^j?"°*  ^' 

but  (hews  when  it  (hall  commence^     2  Cro.  416.    (^.j  ^^> ,  Rnit.Rep- 

398.436.  s.c. 
Bntfg.  »4.  S.  C.  X  Roll.  Abr.  836.  3  Bold.  192.  S.  C.  Moore  S52.  pi.  1164.  S.  C.  Fearnc  s 
Coo.  RciD*  4th  edit.  p.  369.    Infra  p.  83.  325.  374. 

But  an  objeaion  was  made  by  Wright  Serjeant,  That  here  [  65  ] 
was  an  executory  devife  to  Thomas  and  his  heirs  male,  to  com- 
mence after  the  death  of  John  without  ifTue  male,  and  there- 
fore it  is  void  J  for  the  limitation  made  by  the  te(lator  is  this, 
•*  After  the  death  of  my  fon  John  without  heirs  male  of  his 
'•  body,  I  give  the  faid  lands  to  Thomas  and  the  heirs  male  of 
**  his  body,  ^r."  fo  that  Thomas  could  have  no  eftate  until 

John  was  dead  vrithout  iffue  male.     And  it  was  agreed  by  the  I^«  "*■"£* i{H  *" 

^  o  /  fee  in  pofleffion 

Court,  that  if  a  manfeifed  in  fee  in  poiTeflion  devifes  his  land  devife  to  another 

to  another  after  the  death  of  A,  without  ifTue,  it  is  a  void  de-  qjp  ^.  without 

vife  5  for  the  law  will  never  expeft  fuch  a  remote  contingen-  ^^^^J^^^^^T^ 

cy.as  the  death  of  another  without  iflue,  and  therefore  the  count  of  the 

.  .  ..,,.'  rtmotenefi  of 

devife  upon  fuch  a  contingency  is  void :  but  here  is  not  an  ex-  the  coniingency. 

ccutory  but  a  prefent  devife;  for  John  Floyd  the  father  was  ra6.iV«.'89, 

feifed  in  fee  of  the  reverfion  after  the  death  of  John  his  fon  ^^^^"^^  'j^  ^^.^^ 

without  iflue  male,  which  reverfion  he  had  power  to  difpofe  of  s®*    »  ^^^' 

,  Rep.  399* 

by  his  will  j  then  as  he  devifcd  that  to  Thomasy  and  the  heirs  Cro.  Ja€.4x6. 

male  of  his  body,  after  the  death  of  John  without  iffiie  male,  ^Jg.'  i^f,, 

fuch  dsvife  was  an  immediate  devife,  which  was  then  vetted  in  P-  *^3*  ?73- 

the  devifee  ;  and  the  words  [after  the  death  of  my  fon  John  A  devife  bj 

without  heirs  male  of  his  body,]  only  fliew  when  the  devife  g,  to' take 

(hall  take  efleft  in  pofleOion.    And  he  compared  it  to  the  cafe  ^^^  p^enlll't 

10  Co.  107.  A.     A  Icaff  was  made  for  ninety-nine   years,  if  in  tail  without 

ilTue  it  an  >!&• 

the  IciTee  fo  long  lived  •,  and  afterwards  the  leflbr  granted  the  mediart  v,fted 

land  demifed  to  another  for  life,  habendum  after  tha  deatli,  fur-  ^J^,f,on.*  * 

render  or  forfeiture  of  the  leflec ;  this  was  adjudged  a  good  J  ^'^*'"?lS^' 

grant  for  life,  and  xht  habendum  only  (hewed  when  it  was  to  ^3S«  S-  C* 

come  into pofleflion.  It  was alfo objeded  by  Wright  Serjeant,  -do' hit.  323. 

that  here  John  Floyd  the  father  had  but  an  eftate  tail,  and  fo  '  S-ond.  151. 
could  not  make  a  devife  of  it  5  for  by  the  marriage  fettlement 
the  eftate  was  limited  to  John  the  eldqr  for  life,  then  to  John 
the  fon  for  ninety-nine  years  determinable  on  his  life,  then  to 
the  firft,  fecond  and  third  fon  of  John  the  fon  in  tail  male ; 

F4  then 
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Badoe  v.      then  (o  Jobn  the  fon  and  the  heirs  male  of  his  body ;  remain- 

I  Floyd.  '^  ^  '  ' 

der  to  John  the  father,  and  the  heirs  ihale  of  his  body ;  re- 
mainder to  the  right  heirs  of  Jobn  the  father  j  fo  John  the  fa- 
ther  was  feifed  for  life,  with  a  remainder  to  him  in  tail  male  ; 
the  remainder  to  him  in  fee,  and  by  confequence  the  devife 
madehy  him  was  void^     And  it  was  agreed  by  the  court,  that 
if  Jobn  the  father  had  no  more  than  a  remainder  in  fee,  his 
devife  would  be  void ;  for  he  would  have  given  ho  eftate  by 
the  will,  but  what  the  dcvifees  would  have  had  by  force  of 
the  eftatc-tail ;  for  upon  the  death  of  Jobtt  the  fon  without 
ilTue  male,  by  force  of  the  eftate  limited  to  Jobn  the  father  in 
tail  male,  the  land  would  defcend  ta  Tbomas  and  the  heirs 
male  of  his  body,  then  to  Paul  and  the  heirs  iftale  of  his 
body,  then  to  Peter  and  the  heirs  male  of  his  body,  in  the 
fame  manner  as  it  is  devifed  to  them,  and  afterwards  to  the 
heirs  general  of  the  devifor  \  then  they  would  not  have  taken 
by  the  will,  but  by  defcent.     But  in  this  cafe  Jobn  the  father 
had  not  the  fee  in  him  by  way  of  remainder,  but  it  was  in  him 
as  his  old  reverfion  \  then  as  he  devifed  that  to  Tbomas  and 
the  heirs  male  of  his  body,  ^Tbomas  had  an  eftate^tail  bors  the 
reverfion  ;  for  when  a  man  creates  an  eftate-tail,  the  tenant 
in  tail  holds  of  him  in  the  reverfion,  who  holdeth  of  the  lord 
paramount ;  and  therefore  after  this  devife  Jobn  the  fon  (hould 
hold  of  Thomas^  to  whom  the  reverfion  was  devifed  \  and  if 
the  lord  avow,  he  ought  to  avow  upon  Tbomas  as  his  true  te- 
nant, and  not  upon  Jobn ;  and  for  the  reafon,  that  the  devifor 
had  the  reverfion  in  him,  and  not  the  remainder,  the  devife  is 
good.  And  this  diverfity  between  a  reverfion  and  remainder  is 
agreed,     a  Co.  51.  a.     If  there  be  tenant  in  tail,  remain* 
der  in  tail,  and  be  in  the  remainder  grants  his  eftate  during 
^^u^^nht^^   the  life  of  the  tenant  in  tail,  the  grant  is  void ;  for  his  grantee 
former, the         cannot  havc  any  benefit  by  it;  but  if  there  be  tenant  in  tail. 
It's  oOiMwiu      reverfion  in  fee,  jind  he  in  the  reverfion  grants  his  eftate  dur- 
ing the  life  of  the  tenant  in  tail ;  this  is  good,  for  the  grantee 
{hall  have  the  fervices  which  the  tenant  in  tail  ought  to  per- 
form ;  but  if  the  will  could  not  ftand  with  the  rules  of  law, 
the  recovery  fuffered  by  John  the  fon   being  to  the  fame 


Where  thc.e  is 
tenant  in  tail 
and  r«inain«ter- 
man  in,tail,  and 
ibelattei  »tr*nt« 


where  there  is 

tenant  in  tail 

and  reTtrAoner 

in  lee  and  tlie 

latter  grants  hie 

rAjte  daring  Me 

lite  ft)  the  f 01- 

fn«r. 

Veiv.  149.     I  K^Yi  S*^ 


S.  C.   Salk.  ijj.  Si^  C. 


ufcs 
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tifc$  as  the  devife,  will  make  the  eftatc  good  to  the  Icffor  of      Ba»««^. 
the  plaintiff*   'And  therefore  judgment,  was  given  for » the 
jflamtiff:  (i)^ 

(i)  Afterwards,  opon  error  brougbt  two  judgments  in   Parliameiit ;   and 

in  the  Exchequer  Chamber,  this  judg-  in   Eafier    vacation    13   fyii/.  3.    the 

menc  was  affirmed  ;   and  afterwards  a  judgment  was  affirmed  there,  - 1  IxL 

writ  of  error  was  brought  upon  thife  Ra^m.  527. 


Gage   veff.  Adocu     9  W^.  3.     In  B.  R.  Cafe  42. 

[67  J 

DEBT  for  rent  againft  the  defendant  as  adminiftratrix  a  bond*  circa 

due  in  the  life-time  of  the  inteftate.     The  defendant  "^^  "/"^ 

pleaded,  that  the  inteftate  in  his  life-time  entered  into  an  ob-  mwriw  the 

ligation  to  her  of  2000 /•  when  (he  was  fole,  which  was  not  condition  «f 

yet  fatisfied,  and  that  (he  had  not  affcts  praUr,   i^c.   which  be^brSk^'dH- 

flie  retained  for  the  debt  upon  that  obli?ation.     And  upon  I"*  «wertui«, 

^  ^  *^  11  not  fictin- 

the  whole  the  cafe  appeared  to  be,  that  the  inteftate  entered  guiihed  by  fudi 

into  an  oS^gation  to  his  wife  dum  fola  in  her  own  proper  iYKcm!l^ii 

name  ;   the  condition  of  which  was,  that  if  the  inteftate,  with  cl?tj^' u  SC. 

whom  a  marriage  was  then  intended  by  the  defendant,  (hould  » Saik.  '\%^.%az, 

leave  her  worth  at  the  time  of  his  deceafe  the  fum  of  looo/.  12  Mod.  sSS. 

in  goods  and  chattels,  or  if  his  executors  or  adminiftrators  eiMn.  2S7%'.C. 

ihould  pay  her  looo/.  within  fix  months  after  his  deceafe,  J^'****?* 

then  the  obligation  to  be  void.     Afterwards  the  obligor  and  Ab.  63.  pi.  ^. 

obligee  intermarried,  thehufband  died,  and  the  wife  took  out  5*5/5.0."  *^* 


adminiftration  ;  and  to  the  aftion  brought  for  rent  on  leafc    J*'BtI*Abr.fri. 

due  from  the  inteftate,  the  defendant  pleaded  retainer  to  fa-    iP*w.  onCoot. 

314. 443, 

dsfy  this  obligation.     And   the  queftions  were  two;  Firft,  1  Com. Dig. 551. 

Whether  an  adminiftrator  could  plead  a  retainer  for  debt  up-  %ti\i,  •.  s!^^ 

on  a  bond  to  an  aftion  of  debt  for  rent?  Secondly,  Whether  *  vem.'To.*'* 

the  obligation  was  not  difcharged  by  the  intermarriage  of  the  LUl,  Eat.  113. 

obligor  and  the  obligee  ?      r  Skin.  409. ' 

I  ^  Vrn.  Abr.Tit* 

Baron  and  Feme  (Q^a.)  pi.  15.    Extingaiibment  (ftf)  pi.  ii«  Rcletfe  (U)  pi.  as. 

Ai 
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GaCI  «r. 

Acton. 

A  debt  due  for 
rent  npoo  a  leafc 
(whether  parol 
<ur  by  indcntare) 
mod  a  debt  upon 
a  bend  are  e^ual 
in  degree. 
Infra  p«  14  5* 
z  Rajrm.  515. 
LoTelafi  55. 
s  BacAbr.  434. 
Wentworth  146. 
1  Com.Dig.a46. 
32  Mod.  7. 
Comb.  i83.S.C« 
1  Vern«  490. 
Via*  Abr.  Tiu 
Ezecotion. 

(S.  a.)  pL  3. 
iFraen.  26s*     . 
(«)  3  Lev.  2^7. 
4  Mod.  44- 

[  *6S2 
(^  Infra  p.HS- 


Marriagfrsxtin- 
guiflieiallcon- 
trads  for  debts 
doc  infutttr$f 
in  ^afmti  or 
upon  a  contin- 
gency wh  ch 
may  become  doe 
doring  the  co- 
Tortarc,  other- 
wile  whbrc  the  - 
debc  cannot  be- 
come doe  during 
thecQr^iore. 


De  Term.  San^  HilL  u  Will  lU. 

As  to  the-  firft  •  quedion  the  whole  Court  agreed,  that,  an 
executor  or  adminiftrator  might  plead  a.  retainer  for  fatisfac- 
tion  of  a  debt  on  bond  to  an  a£);ion  of  debt  for  rent,  for  they , 
are  of  equal  degree ;  and  then  a  man  may  retain  for  the  fatis- 
fa£Uon  of  a  debt  due  to  himfelf  againft  another  debt  not  being 
of  an  higher  nature ;  and  fo  e  contra^  a  man  may  retain  a  debt 
due  for  rent  againft  an  a£lion  for  a  debt  on  bond  ;  but  the 
cafe  of  Gedfrey  and  liewport^  2  Vent.  184.  i^a)  is  good  law  ; 
for  if  an  a£lion  be  brought  for  rent  due  from  a  teflator,  the 
executor  fhall  not  plead  a  bond  made  by  him  not  yet  fatisfiod, 
nor  e  contra  \  for  being  of  an  equal  degree,  one  cannot  be  a 
bar  to  the  other ;  and  in  fuch  cafe  there  is  no  difference  be- 
tween *rent  due  upoo  a  leafe  by  parol  and  a  leafe  by  indenture; 
for  in  both  cafes  the  rent  is  of  the  fame  quality,  and  the  one 
may  be  retained  againft  a  debt  due  upon  bond,  as  well  as  the 
other.     \Vide  the  eafeP^  5  Ann.  in  C  B.  between  Stoneboufe 
and  Iljhrd  accordant.   (A)]     As  to  the  other  point,  it  was  re* 
folved  by  Turton  and  GwA/ Juftices,  that  the  marriage  in  this 
cafe  was  not  a  difcharge  of  the  obligation.     Gould  J«  admit- 
ted, that  the  feme  before  marriage  might  have  releafcd  the  ob- 
ligation ;  and  that  by  the  marriage  (he  made  a  releafe  or  ex- 
tinguilhment  of  all  prefcnt  contrafts  to  be  performed  infuturoy 
in  prafentiy  or  upon  a  contingency  :   but  they  faid,   that  here 
was  not  any  thing  to  be  performed  during  the  coverture  •,  and 
the  obligation  could  not  be  fued  during  the  coverture,  then 
the  marriage  muft  be  only  a  fufpenfion,  and  not  an  extinguifli- 
ment  of  the  debt  due  by  virtue  of  the  obligation ;  for  it  does 
not  become  due  till  after  the  death  of  the  hufban^d  ;  the  con- 
dition is  parcel  of  the  obligation,  and  by  the  condition  it  ap- 
pears, that  nothing  is  due  until  after  the  death  of  the  hufl>and, 
atid  the  obligation  cannot  be  put  in  fuit  until  the  condition  is 
broken.     28  //.  8.  31,     Befides,  here  it  was  the  exprefs  in- 
tent of  the  parties,  that  the  obligation  (hould  be  of  force  after 
the  death  of  the  huiband ;,  the  marriage  is  mentioned  in  the 
condition,  and  modmbf  amrventio ytncunt  legem.     And  this  is 
not  like  the  cafes  which  make  the  marriage  to  be  a  releafe  of 
a  debt,  and  which  are  founded  upon  an  abfolute  contrail,  for 
here  the  contract  is  qualified }  and  they  relied  upon  the  cafes 

26  H. 
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26  H.  %.  7*  b*  If  a  man  gives  bond  to  his  wife  when  fole, 
and  they  marry,  and  arc  afterwards  divorced  ;  debt  lies  after 
the  divorce*  {a)  A  man  promifes  a  woman,  tliat  if  (he  fui^ 
^ves  him  he  will  leave  her  100/.  and  afterwards  they  inter- 
marry, and  the  wife  furvives ;  ihe  (liall  recover  in  ajfuw^it 
againft  the  executor  of  the  hulband,  for  the  law  will  not 
make  a  releafe  againft  the  intent  of  the  parties  ;  and  the  mar- 
riage, which  was  the  caufe,  does  not  deftroy  the  promife  cre- 
ated by  it.  Hch.  216.  Hutu  17.  (b).  And  altho'  Hohart 
differed  in  opinion,  yet  he  agreed,  that  an  obligation  ihould 
be  in  the  fame  cafe  as  a  pipmife  \  and  in  cafe  of  fuch  a  pro- 
mife, it  was  alfo  refolved,  that  the  marriage  is  not  *  a  releafe  ; 
and  this  was  affirmed  in  the  Exchequer  Chamber.  2  Crc* 
571.  (c)  In  every  cafe  marriage  doth  not  releafe  the  aflion 
of  the  wife;  [d)  for  if  a  man  marries  the  executrix  of  the 
obligee,  the  a£lion  is  only  fufpended,  not  relcafed,  for  after 
the  4cath  of  the  huftand  it  revives.  But  Holt  C.  J.  contra 
'  ftrongiyi  who  faid,  that  the  other  judges  termed  this  a  qua- 
lified contra£l,  plainly  contradi£ling  the  text  o(  Littleton^  whq 
fays,  that  an-  obligation  with  a  condition  future  is  deb'ttum  in 
pr^fenti^  tho'  payable  at  a  future  day,  and  may  be  releafed  by 
the  words  ''  all  demands'' ;  and  the  words  of  the  lien  are  in 
the  prefent  tenfe,  cognovit fe  teneri^  and  not  in  the  future,  and 
for  diat  reafon  the  marriage  is  a  releafe.  For  firft,  a  man. 
cannot  be  indebted  to  his  wife.  Secondly,  As  by  theicon^i- 
tion  the  payment  is  not  required  during  the  coverture,  yet  an 
obligor  may  pay  before  the  condition  is  forfeited ;  and  the 
hufband  in  fuch.  a  cafe  might  pay  the  penalty  in  difcharge  of 
his  obligation  before  the  day,  but  he  cannot  pay  it  to  Lis  wife. 
1 1  £r.  4.  40.  Thirdly,  Marriage  is  an  a£lual  payment  \  for 
if  a  ftranger  was  bound  to  the  woman,  payment  to  her  after 
coverture  would  not  have  been  lawful  payment,  but  it  ought 
to  have  been  made  to' the  huftand.  Fourthly,  The  hufband 
acquired  it  by  the  marriage ;  for  if  a  ftr^ger  had  been  bound 
to  the  wife,  the  hufband  might  have  releafed  it  -,  and  he  faid, 
that  the  cafes  cited  do  not  warrant  the  contrary  opinion ;  the 
marriage  of  the  obligor  with  the  executrix  of  the  obligee  is 
pot  a  releafe,  becaufe  ihe  h^d  it  ///  outer  droits  to  the  ufe  of 

the 


Cage  «. 

'   ACTOV« 

(«)  Dyer  ^3.  a. 


{h)  I  Brpwal. 
18.  S.  C. 
Noy  26.  S.  C. 
Godh.  a7i.S.C« 

Litt.  Rep.  3a. 
S.  C. 


{€)  PalsD.  99. 

161.  &  C. 

(</)8Rep.i36ju 
Hob.  10. 
Harg.  Co.  Lttt* 
264.  b. 
Moore- 2  36. 
I  Stlk.  30& 

C  '^y  J. 
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Ga6b  V.       the  teftator  j  and  for  this  reafon,  if  a  man  pofTefTed  of  a  term 
ir.^.  hu  a  tena   c*^^'  *s  cxecutor,  OF  in  right  of  his  wife,  purchafes  the  in- 

k  right  «f  hit      hcritance,  the  tcrnl  is  not  merged  i  otherwife  if  he  were  pof- 
wite  or  m  cz-  ,       ,  °  * 

ccutor  and  piir«     feiTed  of  the  term  in  his  own  right.   Where  the  man  and  his 

^o,  it  it  DO  ex-  ^^fc  ^^^c  divorced)  as  the  cafe  was  26  if.  8.  the  marriage 

lISSTfe  k»  »of.  ^^^  avoided  }  and  he  faid,  that  he  agreed  to  the  cafes  a  Cro. 

fefleatheaiia  571,     ffob.  2 1 6.     But  there  is  as  much  difference  between 

Hafg.  Co.  Liu.  thofe  and  the  prefent  cafe^  as  there  is  between  a  condition 

jLd.RaYni.sia  Precedent  and  fubfequent -)   for  though  the  promife  is  made 

5  ^**c^*T*  inprafenti^  yet  the  a£lion  or  the  duty  thereupon  is  future  and 

'S7C*  I  Boift.  contingent,  and  until  a  breach  happens  no  a£l:ion  or  duty 

Vio.  Abr'Tit.  arifes;   but  in  an  obligation  the  lien  or  duty  is  immediate ; 

Morger.  (A.«.)  ^^^  j£  f^^^i  a  promife  had  been  made  by  a  ftranger,  the  huf- 

PIowd.4]S.  band  could  not  have  releafed  it,  for  no  poffibility  of  a  duty 

«rd«ity  mayhy  ^'^^^  accruant  to  the  hufband.     But  if  the  wife  had  a  future 

pofl^ilitjr  accrue  right,  which  by  poffibility  might  happen  during  the  coverture, 

iftg  coTcrtorcy  there  the  hufband  might  rcleafe,  becaufe  of  fuch  a  poffibility ; 

ydeafe  ic.  and  as  to  what  was  advanced,  that  the  intent  of  the  parties 

\%.    **  "^"^^  accordant,  the  intent  of  the  pardes  ought  not  to  change 

^Via.  Abr.Tit.     ^jjc  cfficacy  of  lawful  a£ls  i  therefore  he  was  of  opinion  for 
SirOB  and  vcinca  ' 

(F.)pl.io.         the  plauntiff.     But  the  other  judges  for  the  defendant,  (i) 


(1)    A  writ  of  error  was  broaght  in    inclined  to  affirm  the  judgment,  did 
the  .  Exchequer   Chamber,    bat    the    not  procetd.    Carth.  5 1 3. 
plaintiff  in  error  perceiving  the  Court 


7« 


Termino     Pafch/ 

12  Will.  III.    In  B.  R. 


The  King^  verf.  The  Inhabitants  of  Chalbury.     Cafe  43, 

UPON  a  certiorari^  the  cafe  appeared  to  be  this:   an   Older  of  remor- 
order  was  made  for  the  removal  of  a  pauper  by  two   fIom\oac*ufi?e 
jullices  of  Warwick/hire   lo  Chalbury  in   Oxfcrdjbirey    which    to  »il  the  world, 
parifli  did  not  appeal  to  the  order,  but  obtained  another  or-   saik;  481. 481! 
der  of  two  juftices  to  remove  the  pauper  from  Chalbury  to   ^^^^  ^^.^ 
Farringdon  in  the  county  of  Berks  \  and  now  it  was  nK>ved  to   4x6. 
quafli  the  fecond  order.   And  Holt  C.  J.  and  Gould  were  of 
opinion  that  the  fecond  order  was  ill,  as  thereby  the  party  was 
removed  to  a  new  parifli  \  for  Chalbury  not  appealing  to  the 
order  made  by  the  juftices  of  Warnvickjhire^  who  fent  the 
pauper  to  them  as  to  the  laft  place  of  fettlement,  is  concluded   Fo\ty\7i,%^l 
from  faying  that  Farringdon  is  the  laft  place  of  fettlementj  for 
if  it  were^   Chalbury  would  have  the  advantage  of  it  upon  the 
appeal.     But  Turton  doubted,  and  it  was  adjourned. 


Alhmead  verf.   Ranger.    Trin.    11  W.  3.         Cafe  44. 
In  B.  R. 

TRefpafs  quare  clau/um /regit  £s^  arbores  fuccidit.     The  *^*'«'^«f* 

defendant  flcad^d/onjrank  tenement  i  the  plaintifFre-  treciwherea 

pFied  that  the  land  was  copyhold  granted  to  him  and  his  heirs  uie  a!em  for' 

id  fee  ;  that  by  cuftom  a  copyholder  Ihall  iave  timber  for  re-  "pain,  trefpafi 

pairs ;   that  his  tenement  wanted  to  be  repaired,  and  that  s  Ld.  Raym. 

551.  s.  c. 
Holt  t6a.  S.  C.    IS  Mod.  378.  S.  C.      1  Salk.  63S.  S.  C.      Fore*  151.    S.  C.     13  Co.  67. 
^  Biowal.  3«S.  S.  C.    a  Cob.  Dig.  5r 3.  VId.  Abr.  clt.  Copyhold.  (B.  e.)  pi.  10.  (R.  c'  3.)  pi.  7. 

there 
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AiRMBAD  V.      there  was  not  fufficient  timber  for  repairs.     To  which  it  was 
demurred ;  and  Northey  argued  that  the  lord  of  a  copyliold 
may  cut  down  the  trees  without  a  cuftom  allowing  him  fo  to 
do,  for  the  copyholder  is  but  a  tenant  at  will,  and  cannot  cut 
down  trees  but  for  neceflary  repairs^  and  confequently  the 
lord  may  cut  them  down,  otherwife  nobody  can  have  the  be- 
nefit of  them.     But  in  this  cafe  where  the  copyholder  by  cuf- 
tom may  fell  for  repairs,  if  the  lord  take  fo  many  trees  as  not 
to  leave  fuiGcient  for  repairs,  perhaps  an  a6iion  on  the  cafe 
Tbe  lord  cannot   lies,^  but  not  trefpafs.     But  the  Court  thought  that  the  lord 
torn  cue  the""     could  not  without  cuftom  cut  down  the  trees  of    his  copy- 
trwMoftcopy-    holder,  and  if  he  did  fo,  trefpafs  would  lie  againft  him  for 
2L4.Ray1n.55s.  it*   (1) 


(i)  Afterwards  error  was  brought 
upon  this  judgment  in  the  Exchequer 
Chamber,  and  the  judgment  was  af- 
£rBicd  there.  And  afterwards  error 
was  brought  in  Parliamentj,  and  both 


judgments  were  reverfed  M&nimy  28th 
of  April,  1702,  ten  lords  being  for 
affirming  and  eleven  for  reverfing. 
1  Ld.  Raym.  552.     2  Salk.  638. 


Cafe  45, 


Clarke  verf.  Smith.     In  C.  B. 


Where  the  fame 
cfttceif  devifed 
to  a  man  which 
Ik  would  bate 
talcen  by  de- 
fcentt  be  fliall 
be  in  by  defcent, 
notwithftanding 
the  poffibUity 
of  a  charge. 
Nelf.  Lutw. 
ft44.S«C. 
I  Salic  S4t. 
S.C. 
a  Black*  Com. 


EJe£lment.  Upon  not  guilty  pleaded^  a  fpecial  verdiS. 
was  found  to  this  tStOt.  A  man  feifed  in  fee  devifet 
land  to  his  wife  for  life^  and  after  her  deceafe  to  his  next  heir 
at  law  and  to  his  or  her  heirs  ;  provided  fuch  heir  ihould  pay 
100/.  to  fuch  perfon  or  perfons  as  his  wife  by  will  or  other 
legal  writing  (hould  appoint,  and  his  land  ihould  ftand  charged 
with  the  faid  loo/*  The  devifor  dies,  and  left  a  daughter  who 
had  one  fon  and  died.  The  wife  dies  without  making  any 
appointment  to.  whom  the  100  /.  (hould  be  paid  \  jhc  fon  of 
s47.II  AtkTiigiQ*  the  daughter  enters  and  dies  without  iiTue  ;  and  the  difpute 
Harg.  Co.  Litt«    ^|^g  between  the  heir  maternal  of  the  fon  who  brought  the 

IS.  b.  1I.S.  ^ 

1  Black.  Rep.      eje<^ment  and  the  heir  paternal  who  was  the  defendant  (the 

Str.isio. 
Hob.  30. 


£  str.iaio.   £^^  i^j^^  j^j  without  iffue)  J  therefore  T)»hether  the  fon 
1Ld.Raym.7a8.   ^ok  by  the  will  [1.  e.  by  purchafe]  or  by  defcent^  was  the 


S.C 


3  Lev.  uy.         queilion.    And  it  was  refolved  by  the  whole  Couct,  that  judg- 
a^Com/Di*  X      ^^^^  ^^^^^  ^  ^^'  ^^  plaintiff,  for  the  heir  took  by  defcent, 

29.  a  fiac.  Abr* 

%c.    I  Scr.  490.     S  Mod.  s).  S.  C    Cro.  Elif.  910.    Moore  644.  pi.  891.  S.  C    Noy  51.  8.  C. 

VwiU  %yu    ViO'  Abr.  Ul  Dcfccnt.  (J.)  pi.  45.  DcYife.  (P«c.)  pi.  14.  Heir  (WO  pU  is.  Pow« 

M|^vlAf434. 

and 
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and  not  by  the  will ;  and  it  would  be  mifchierous  if  ererj 
little  legacy  fhould  alter  iht  courfe  of  defcent,  upon  which 
the  heir  might  plead  to  the  obligation  of  his  anceftor  riens  per 
Jefient ;  and  here  the  legatee  would  have  had  no  prejudice, 
and  the  land  was  charged  in  the  fame  manner  as  if  cohftruc- 
tion  were  to  be  made  that  the  heir  (hould  take  by  purchafe, 
and  the  legatee  would  have '  the  fame  remedy  in  chancery. 
And  Treiy  Chief  Juftice  faid  that  this  provifo  makes  neither 
a  condition  nor  a  limitation  \  not  a  condition,  for  the  devife 
is  to  the  heir ;  not  a  limitation,  for  the  wife  might  make  an 
appointment  to  a  perfon  not  capable,  and  the  intent  was  not 
that  fuch  perfon  (hould  have  the  land,  for  it  is  devifed  to  the 
heir ;  and'this  refolution  is  warranted^  by  the  cafes,     i  Roll. 
626.     3  Leon.  64*     And  Gilfu's  Cafe  i  Crv*  i6i.  that  if  a 
man  devifes  land  to  his  heir  in  fee  npon  a  condition,  his  heir 
(hall  take  by  purchaie ;  and  the    opinion   2  Mod.  Rif*  (a) 
by  two  judges,  that  if  a  man  devifes  land  t6  his  heir,  paying 
20/.  the  heir  (hall  take  by  the  will  and  not  by  defcent,  are  un- 
intelligible and  ill  reported.    For  if  a  man  devifes  land  to  his 
heir  charged  with  a  rent  ifTuing  out  of  it,  the  fon  (hall  take 
by  defcent.    Judgment  for  the  plaintiff.   ( i) 
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Clabci  v. 
Smith. 
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I  Fnecn.  v^fS* 

S.C. 

Pow.  oa  Dev; 

41«. 


(i)  Lord  Holt  in  the  ca(e  of  Emer^ 
Jon  V.  Inchbird^  lays  down  the  rule  op- 
on  this  rubje£l  in  the  following  words* 
'<  The  difference  is»  where  the  devi(b 
'*  makes  an  alteration  of  the  limitation 
''  of  the  eftate,  from  that  which  the 
*'  law  would  make  by  defcent ;  and 


*'  where  the  devHe  conveys  the  fame 
**  eilate,  as  the  law  would  nnike  by 
**  defcent,  but  charges  it  wieh  incafti* 
<'  brances.  In  the  former  cafe  the  heir 
"  takes  by  purchafe*  in  the  latter  by 
'<  defcent."     1  Ld.  Raym.  728. 
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12  Wm.   III.    InB.  R. 


Plaintiff  ought 
to  pay  tha  cofta 
of  one  i^onfuit 
onhft  wBete  a 
igtitm  wai 
awanled  againft 
four  dafendantty 
though  they  ap- 
peared feveraliy 
by  different  at- 
torniesy  where 
the  nonfuit  wai 
for  notdedar- 
iagapinftthem 
In  two  tcnni. 
Salk«455.  S.  C 
7  Mod.   32. 
3  Bac  Abr.  67 if 


(i)   Anonymous. 

A  Latitat  was  awarded  againft  four  defendants^  who  were- 
arretted  thereupon,  and  gave  their  appearances  fe- 
▼erally  by  different  altornies,  apd  afterwards  the  plaintiff  was 
nonfuited  by  every  one.qf  them  feverally,  for  not  declaring 
againft  them  in  two  terms,  and  30  s.  cofts  awarded  to  every 
one  of  the  four  defendants;  but  it  was  held  ill :  for  by  Holt 
C.  J.  though  the  plaintiff  might  declare  againft  them  feveral- 
ly, yet  as  the  writ  was  awarded  againft  them  jointly,  and  the 
plaintiiF  was  nonfuited  before  any  decbration,  there  ^ught  to 
be  but  one  nonfuit  for  all  of  them. 

1  Rich.  Pr.  K.  6.  ao  i .    1%  Mod.  ss6.    i  Cremp.  Pr.  las. 

(1)  This  cafe  is  known  by  the  name  of  AUington  v.  Vavafir. 


Cafe  47. 


frohibitioii 
ftall  go  to  the 
edmlnlty  in  a 
fuit  for  the  wa- 
ges of  a  matter 
of  a  fliip. 
I  Coa.  Digt 
»7J- 

%  Str.  937. 
a  Bam.  i6». 
S.C. 

sKeb.2i6.S.C 
576*  S.C    Carth 


Day  verf.  Snelgrove.     In  B.R. 

A  Prohibition  to  the  admiralty  was  moved  for,  for  that  the- 
libel  there  was  againft  a  (hip  for  wages  due  to  the 
niafter ;  and  it  was  fuggefted,  that  the  wages  of  the  mafter 
accrue  upon  a  contra£t  within  land.  Northey  contra ;  that 
the  mafter  is  but  a  mariner,  and  the  (hip  is  liable  for  his 
wages ;  and  that  no  prohibition  will  lie  for  them  in  the  cafe  j 

iBac.  Abr.637'  iSalk.33.  iiMod.  405.  S.C.    HoltJ95.S.  C.    1  Ld.  Raym. 
518.  S.  C.    ft  Str.  858.    2  Ld.  Raym.  1452. 

of 
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of  a  matter,  no  more  jhan  in  the?  cafe  of  the  mariners)  at        Dat  «r. 
lead  the  party  who  prays  a  prohibition  (hall  be  compelled  to 
give  fpecial  bail  to  the  a£lion  here*    But  the  Court  thought 
that  a  prohibition  fbould  go;  for  a  libel  there  is  allowable  for 
the  wages  of  the  mariners  only,  and  not  of  the  mailer.  Raym^.       i  75  J 
3.     And  if  a  prohibition  ought  to  be  granted  ex  dehito  juJHti^^   t  Vcnt.  146. 
the  Court  will  not  coiapel  the  party  to  find  fpecial  bail,  if  it    ^u^.  60. 
is  wot  confented  to*  »  ^  **'^'  »i^* 


ftelgravc  v€ff.  —  In  B,  R.  Cafe  48^ 

IN  an  information  or  a6lion  upon  a  penal  ftatute,  brought  8pca«lba1l.neeA 

by  a  perfon  qui  tam^  f^c.  the  defendant  need  not  find  fpe-  I[n*;ifo?J^ioi 

cial  bail,  if  it  is  not  upon  the  ftatute  of  1 1  &  12  ty.  3.  csf,  or  »aioo  fui 

10.  fee.  ao.  for  an  offence  in  the  exportation  of  wool ;  aod  St^*  ^^ 

then  not  only  the  penalty,  but  die  caufe  of  a6Hon  ought  to  ^^s'l^w'*''* 

appear  in  the  writ,  and  the  defendant  ought  not  to  be  arrefted  i  Rich.  Pr.  K« 

upon  a  general  lafkai  with  an  ac  Hiam  bUUj  lie*  ,  c^pt.  Pr. 

aj.  YeJv.  53.  \% 
l(f^.«3i«    I  Bac  Abr.  110.    Ollk  Hift.  C.  P.  37.    Tidd't  Pr.  ]4. 


T 


Gregory  verj.  Walcup.    In  B.  R.  Cafe  49. 

HIS  was  an  adion  upon  a  bill  of  exchange ;  and  the  aa  aecepttncc 
plaintiff  declared,  that  one  MUhum  drew  a  bill  of  ex-  EzchuigcU. 
change  upon  George  Waicup  in  London^  to  be  paid  to  the  plain-  «^'«?  to  ih§ 
tiff*8  order  at  double  ufance  ztAmfierdam^  (and  the  bill  was  the  time  ap. 
dated  on  Ae  adth  of  OBtAer  1 699.  and  by  that  the  double  ufance  J^'^tffJ  J,'* 
expired  on  ^e  1 6th  of  December ^  and  by  die  cuftom  of  merchants  c^ner«i  aceept- 
thc  perfon  upon  whom  a  bill  is  drawn  hath  three  days  of  grace  JU^,^^,p'7  "'* 
for  the  payment  in  England^  and  eight  days  of  grace  in  Hol^  >  L^-  K*Tm* 
land).    The  bill  was  tendered  to  Walcup  on  the  30th  of  De^  \  Salk.'Ti9.s.c. 
eember^  who  accepted  It,  by  which  he  became  liable;  &f  l*^^^^* 
fuper  bocpr^d^  (the  defendant)  eifdem  die  (sf  anmfuperfe  ajfump^  1  Saik.  127. 
//  quod  ipfe  prstdf  denarios  in  eidem  b'dli  contefif  eidem  G.  bene  ^  c.  *^"'^  ^ 
filvere  fi  contentare  vellei  feeundum  tenorem   U  ejffi3um  HlJa  L^^^'  **'* 
prad*.     And  it  was  moved  that  this  was  ill  by  Sir  Barth.  c«rth.  4S9.S.C1 
Shower  and  Dee  \  for  the  biU  was  not  tendered  or  accepted  un- 
•  til  the  30th  of  DecetnbfTy  which  was  the  laft  day  for  the  pay- 
ment ;  then  as  the  defendant  promiC^d  (as  it  was  allcdged)  on  ^ 
Vou  1.                             G                                    the  ' 


is 


Gregokt  v. 
Walcvp. 


C7<S] 


Acceptuict 
after  the  time 
of  payment  e- 
)apfed  is  good. 
4  Term  Rep. 
337. 


Vin.  A^r.  Tit. 
BiUsuf  Exch. 
(O.)  pi.  39. 


1  Com.  Dig. 

12  Mod.  410. 
lLd.Raym.575. 
Lutw.  899. 
3  Barr.  1671. 
3674.    3  Bac. 
Abr.  6o8. 
(a)  7.  Show.  S. 
Comb.  40 T. 
10  Mod.  286. 
Bun.Ni.  Pri. 
edit.  1790. 
p.  273- 
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the  fame  day,  according  to  the  cffeft  of  the  bill,  it  was  a 
thing  impoffible,  for  the  payment  was  to  be  2X  Atnfierdam^ 
which  could  not  be  on  the  fame  day,  and  therefore  the  plain- 
tiff had  not  declared  well ;  for  he  ought  to  have  faid,  that  by 
the  cuilom  of  merchants,  if  a  bill  was  accepted,  the  acceptor 
obliged  himfelf  to  make  payment  to  the  perfon  who  tendered 
it,  to*f .  And  Sir  Barth.  Shower  faid,  diat  it  was  proved  at 
the  trial  by  a  publick  notary,  that  if  a  man  accepts  a  bill  pay- 
able at  Amjlerdamy  he  ought  to  affign  a  houfe  where  the  mo- 
ney ought  to  be  paid,  otherwife  it  is  not  a  good  acceptance, 
but  the  bill  may  be  protcft«*d  ;  and  if  this  bill  had  been  ten- 
dered within  the  term  of  the  double  ufancc,  and  no  houfe  for 
the  payment  2XAmfterdam  afTigncd,  it  might  have  been  proteft- 
cd  ;  but  after  the  ufances  were  expired,  he  doubted  whether 
fuch  protefts  could  be  made.  But  it  was  faid  on  the  other 
fide,  and  refolved  by  the  Court,  that  judgment  fiiould  be  for 
the  plaintiff ;  for  the  allegation  of  any  promife  for  payment 
was  not  needful,  for  the  acceptance  is  an  a£lua]  affumption^ 
and  the  declaration  need  not  alledge  more ;  and  altho'  fome 
houfe  where  tlie  money  ought  to  be  paid  at  Amjlerdam  fliould 
be  named,  otherwife  the  party  may  proteft  the  bill,  yet  if  it 
is  accepted,  the  acceptor  becomes  liable  thereby. 

And  Holt  C.  J.  faid,  that  if  a  bill  of  exchange  is  drawn 
upon  a  man,  who  rc/ufes  it,  a  ftranger  may  accept  it,  for 
the  honour  of  the  drawer,  and  by  fuch  acceptance  he  becomes 
liable. 

[a)  And  it  was  agreed  in  the  fame  cafe^  that  a  bill  of  ex- 
change, payable  to  the  order  of  a  perfon,  (hall  be  paid  to 
him  or  his  order,  for  it  is  tantamount. 


Cafe  50.       Dr.   Groenvelt  vtrf.   Dr.  Burwell  and  others y 
Cenfors  of  the  College  of  Phyficians. 


fry  HIS  was  an  aAion  of  trefpafs  for  an  affault,  battery, 


wounding  and  falfe  imprifonment. 


Power  of  the 

cenfortof  the 

college  of  pb|* 

ficians. 

J  Ld.Raym.  113.252.  454*  S.  C.      Pieadingt.    3  Ld.  Rajm.  278.     t  SalW.  T44.  2CX3.  26).  396. 

3  Saik.265.  354fb.  C.  Hale  184. 395.  536.  &«Gi    12  Mod.  119.  T45.   386.   S..C.     C«rtb.  42X- 

491.S.C. 

The 
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The  defendants,  as  to  the  beating  and  wounding,   plead   Gioimy«lt 
not  guilty,  and  as  to  the  refidue  of  the  trefpafs  they  juftify ;     *a„d  others, 
for  that  by  letters  patent  dated  the  23d  of  September  10  H,  8.        [  77  1 
the  king  granted,  tliat  they,  viz.  the  doflorsofphyfick  in  Lon* 
dsftj  (hould  be  a  body  and  perpetual  community,  per  mmen  pra^ 
Jidentusi  coilrgiijsve  ccmmunitaffacultaf  medicifi*  Lendon*^  i^c. 
and  that  they  might  makeBy-Laws ;  \i quod  quaiuorfingulis  annu 
eHgereniur  qui  kaherent  fcrutmiutn^  correElionem  EjT  guhernationem 
emrtifim  t^Jingulorum  di5fa  civitatis  medicorum  fsT  aliomm  tnedicg* 
rum  forinfecorum  facultate  ilia  utentium  infra  eandem  civitatem 
li  fuburbioy  ac  infra  feptem  milliaria  in  circuituejufdem^  ac  puni" 
timem  eorundem  pro  deliSlis  fuis  in  non  bene  exercendo^  tsTr.  per 
fines ^  amerdamenta  faf  imprifonamentum  corporum  fuontm  ;  and 
that  thefe  letters  patent  were  confirmed  by  an  a£b  of  parliament 
of  14  H.  8.     And  that  on  the  ift  of  January  8  WilL  3.  the 
plaintiff  exercifed  the  art  of  phyfick  in  Loii^om,  and  that  he  admi- 
niftered  bad  and  unwholeibme  phyfick  to  one  woman,  and  that 
the  faid  woman  and  her  hufband  complained  to  the  defendants, 
being  then  the  cenfors  of  the  faid  college  ;  upon  which  com- 
plaint the  plaintiff  was  fummoned  before  them,  and  upon 
examination  they  found  him  guilty  of  adminiftering  unwhole- 
fome  phyfick,  by  means  of  which  the  faid  woman  languiib- 
ed  ;  and  thereupon  they  fined  the  plaintiff  20  A  and  made  a 
warrant  under  their  hands  and  feals  to  who  was  alfo  a 

defendant,  to  take  the  plaintiff;  who  took  him  purfuant  to  fuch 
warrant,  and  conveyed  him  to  prifon  ;  which  is  the  refidue  of 
the  trefpafs  of  which  the  plaintiff  complains.  The  plaintiff 
replies  proteftando^  that  there  are  no  fuch  letters  patent,  and 
no  fuch  aft  of  parliament  j  and  pr^tefiande^  that  the  plaintiff 
did  not  adminifter  fuch  unwholefome  phyfick ;  that  the  de- 
fendants of  their  own  wrong  committed  the  trefpafs  ;  ahfque 
hoc  quodf  that  the  plaintiff  was  taken  and  committed  by  force 
of  the  faid  warrant :  and  to  this  it  was  demurred.  And  this 
cafe  was  divers  times  argued,  and  many  exceptions  were  taken 
to  the  plea  and  to  the  replication  ;  and  now  this  term  judg- 
ment was  given  for  the  defendants.  And  Holt  C.  J.  delivered 
the  opinion  of  the  court ;  and  faid,  that  the  reft  of  the  Judges 
were  agreed,  that  the  replication  of  the  plaintiff  was  ill,  and 
that  the  plea  of  the  defendants  was  good.  The  plaintiff  in 
his  replication  traverfes  the  taking  by  the  warrant  mentioned 
in  the  plea  of  the  defendants  ;  and  this  is  ill  both  in  fubftance 
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%•  BvtWELL 

lod  uchert. 


Where  there 
&rc  c'Vt>  warrant! 
thr  one  iawfu  , 
Mtii  the  other 
yn  iawfu  l^andtht 
party  t«  taken 
Upon  the  iliegal 
one,  the  bailiff 
tnay  juftify 
himfelf  by  the 
authority  of  the 
Ug*l  warranr, 
and  to  travcrfe 
It  if  ill. 

A  mm  who 
diftraiot  for  one 
CAufe  may  avow 
the  talcing  for 
Another. 
tLd.Ilay1n.466. 
Godb.  no. 
ft  Leon  196, 


and  in  form ;  for  in  point  of  form  be  ought  not  to  travcrfe 
the  taking  by  force  of  the  warrant,  but  that  there  was  not  any 
fuch  warrant ;  for  if  it  were  neceflary  that  the  arrcft  of  the 
plaintifF  (hould  be  by  the  fame  warrant  that  was  mentioned 
before  in  the  pleading,  then,  if  the  defendants  had  (hewn  in 
their  plea  another  warrant  than  that  which  was  Ihcwn  at  the 
time  of  the  arreft,  the  plaintiff  ought  not  to  have  faid,  tliat 
he  was  not  taken  by  this  warrantj-  but  that  there  was  not  any 
fuch  warrant.  But  the  replication  is  not  good  in  point  of  fub- 
fiance  ;  for  the  plaintiff  feems  to  intend,  that  the  warrant  by 
which  he  was  arrefted  was  not  a  good  warrant,  for  which 
reafon  he  would  take  advantage  of  it :  but  admitting  that  the 
warrant  upon  which  the  plaintiff  was  arrefted  was  unlawful, 
yet  the  plaintiff  {hall  not  h«ve  advantage  of  it,  if  there  was  an- 
other warrant  which  was  lawful  to  take  him  at  the  fame  times 
for. if  there  are  two  warrants,  the  one  lawful,  and  the  other 
unlawful,  and  the  party  is  taken  upon  the  illegal  warrant,  yet 
he  who  apprehends  him  may  juftify  himfelf  by  the  authority 
of  the  legal  warrant ;  and  this  appears  by  the  cafe  Mici.  34 
Ed.  I.  Fitz.  Avowry^  232.  cited  3  Co.  26.  a.  If  a  man  takes 
a  diftrefs  for  a  thing  for  which  he  had  not  good  caufe  of  dif- 
trefs,  but  had  good  caufe  of  diftrefs  for  another  thing  *,  if  a 
replevin  is  brought,  and  he  comes  into  court,  he  may  avow 
for  which  thing  he  pleafes* 

Then  it  was  confidered,  whether  the  plea  of  the  defendants 
was  good ;  to  which  it  had  been  obje£led  that  it   was  \)l 
for  the  unceminty )  for  the  caufe  of  the  commitment  be- 
ing traverfahle  ought  to  be  alledged  with  certainty.  Secondly, 
That  by  the  plea  it  appears,  that  die  plaintiff  was  fined  and 
imprifoned  alfo ;  the  cenfors  [of  the  college  of  phyficians 
the  defendants,]  have  authority  to   impofe  a  fine,  and  to 
imprifon  for  non-payment  of  that  fine,  or  they  may  impri- 
fon  for  the  offence  ;  but  they  caniiot  both  fine  and  imprifou 
for  the  fame  ofience,  aa  in  this  cafe  \  for  it  does  not  appear 
that  the   imprifonment   was  for  nonpayment  of  the    finCi 
but  the  plaintiff  was  both  fined  and  imprifoned,  and  fo  was 
twice  punifhed  for  one  ofience.     Thirdly,  The  plea  does  not 
ihew  that  the  plaintiff  was  one  of  the  college.     Fourthly, 
The  plea  makes  no  anfwer  to  the  affault }  it  does  not  (hew 
thAt  there  was'aiiyaff<^ult,  or  fet  forth  any  judification  gf  it. 

But 
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But  Holt  C.  J.  faid,  that  the  Cpurt  held  the  plea  to  be  good,    Gioihtelt 
for  it  goes  to  the  whole  declaration  }  as  to  the  battery  and      «od  oibcn. 
wounding  the  defendants  plead  not  guilty,  as  to  the  refidue  of 
the  trcfpafs  they  juitify  \  and  the  refidue  of  the  trefpafs  com- 
prehends the  afTault^and  every  other  part  of  the  declaration  to 
which  the  plea  (of  not  guilty)  does  not  extend :  and  there  is 
no  need  that  th^  plaintiff  (hould  be  of  the  college;  for  it  ap* 
pears  that  he  exercifed    his  faculty  within  London  and  the 
cenfors  have  jurifdi£tion  within  London  and  the  fuburbs,  and 
.  fcven  miles  in  circumference ;  and  it  appears  by  the  words 
of  the  charter,  that  the  cenfors  have  power  to  punifli  by  fine 
and  imprifonment ;    and  how  they  exercife  that  authority 
we  do  not  enquire,  as  it  will  be  apparent  afterwards  in  the  an- 
fwer  to  the  firft  obje£^ton,  and  which  is  the  mod  material  one.    ^' 
Li  anfwer  to  the  firft  obje£^ion,  then,  we  fay,  Firft,  that  the 
caufe  of  the  commitment  is  not  traverfable.  Secondly,  if  it  were 
tntverfahle,  it  is  fet  forth  with  certainty  enough.     That  the 
ctufe  of  commitment  is  not  traverfable  appears  by  the  autho- 
rity  which  the  cenfors  have  by  the  aft  of  parliament ;  for  by 
it  diey  are  conftitated  judges  of  fad,  what  is  a    mal-admini- 
ftration  [of  medicines]  and  what  is  not :  and  they  are  judges  of  whtn  •  new 
record,  for  they  have  authority  to  impofe  fine  and  imprifon-   •»«';»«"^  ]•  . . 
ment ;  and  when  a  new  authonty  is  conftituted,  with  power   power  to  fine 
to  fine  and  imprifon,  the  perfons  invefted  with  fuch  authority   ^^^l^^X^^^L 
are  judges  of  record  ;  for  that  very  thing  proves  a  court  to  be  a   ^«Aed  with  fueh 
court  of  record,  tns.  the  power  of  fining  or  imprifoning  \  /adkeiorrccordi 
for  courts  which  arc  not  of  record  can  neither  fet  a  fine  nor   ^'*'  none  but 

conn*  of  record 

commit  any  one  to  priion.     8  &•  38.  b»  And   there  it  is  ran  either  fin* 

proved,  that  the  leet  can  impofe  a  fine,  becaufc  it  is  a  court  of  V^j^^^^. 

record  ;  and  forafmueh  as  the  ftatute  W.  1,.  c  11.  impowers  ^5*    ^  Co.  41. 

the  auditors  to  conunit  the  accountant  to  prifon,  the  auditors  10  Co.  103.  •« 

are  thereby  made  judges  of  record  j  as  is  obferved  10  Cb.  103*  '*  ^•" 

am  2  Infim  2i8.Then  the  cenfors  being  conftituted  judges  of  P.c'5.    iBU 

the  matter,  that  which  they  have  done  as  fuch  they  (hall  not  f  Mo"t%. 

be  anfwerable  for ;  and  that  a  judge  (hall  not  be  anfwerable  >  s^iJ^  >oo- 

for  an  ad  done  by  him  as  a  judge»  appears  by  la  Co.  24.  and  a  judge  it  not 

the  cafes  there  cited.    True  it  is,  that  if  a  juftice  of  {a)  peace  ^^^"^^^^^  ^l' 

ifiue  his  warrant  to  imprifon  the  party,  or  to  arreft  him  until  •»  judgp. 

fuch  time  as  he  can  be  brought  before  him,  or  if  the  commif-   '.."r  •  Hawk, 

p.  c.  6. 
%%  C«t  S4.  b*  9  Bl.  Re^  1145,   1  Salk«  |97«        («)  a  Bl.  Htp,  f%ij^    1  Bmt.  51^ 

G  2  Coders 


8o 
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GtOSKTILT 

«r.  fittwcLi. 

and  others. 

(tf )  Vide  St.  I 

Jac.  ue*  15. 

£#(.  8. 

(b)  %  Bl.  Rep. 

II4S- 

I  LU.  Raym. 

580, 


Fr<mi  a  court 
newly  ere^ed 
with  power  to 
Iproceed  in  a 
fummary  way^ 
different  from 
that  prefcribed 
by  the  coramon 
lawy  no  writ  of 
crrot  lies. 
I  Ray.  469. 
5  Com.  Dig. 
S89.     bat  a 
Ccrtiotari  or  a* 
Mandamus  li«. 

1  Ld.  R^^m. 
•  580*    Cuwp. 

514.     Raym. 
433.  f  Bl.  Rep. 
233.     %  Burr.    • 

1040.  s.  c. 
•  HjwIc.  p.  C. 
405.  Do»^. 

(1)548. 

2  Com.  pig.  16. 


Goners  of  bankrupts  commit  a  witnefs  for  refufing  to  be  ex* 
amined,  {a)  it  may  be  determined  in  an  aftion,  whether  they 
have  purfued  their  authority  or  not ;  for  their  a£k  iii  this  re- 
fpeft  is  'only  minifterial ;  {h)  and  the  commitment  is  not  in- 
tended as  a  punilhment,  but  only  as  a  mefne  procefs  to  bring 
the  party  to  juftice,  or  to  make  him  do  his  duty.  My  Lord 
G?i^,  it  is  true,  fays  in  Dr.  Botiham^s  cafe,  8  Co.  121.  a.  that 
the  caufe  of  commitment  was  traverfable  \  but  this  opinion 
was  there  given  obitef^j  and  was  not  eflcntial  to  the  cafe  in 
judgment  j  for  there  the  queftion  was,  for  pradifing  .without 
the  licence  of  the  college,  for  which  the  party  could  not  be 
imprifoncd ;  and  Dr.  Bonham  being  a  graduate  in  the  univerfity, 
my  Lord  Coke  was  carried  away,  by  his  affcdlion  to  his  Alma 
Mater  fo  far  as  to  make  a  refolution  in  the  prefent  point, 
which  was  not  in  the  cafe  before  him  :  but  my  Lord  Coke  fays 
that  upon  a  convi£kion  by  the  cenfors,  they  ought  to  make  a 
record  of  it,  which  admits  that  they  are  judges  of  record  •  and 
then  by  his  own  rule  there  in  the  cafe  of  a  juftice  of  peace  who 
made  a  conviftion  of  a  force,  and  the  cafes  in  his  other  works 
their  a£ls  [the  afts  of  the  juftices  of  the  peace]  cannot  be 
traverfed',  and  my  Lord  Coke  does  not  cite  any  authority  in 
fupport  of  his  opinion  [as  to  the  point  now  before  us  J.  The 
reafon  which  he  gives  why  the  party  has  no  remedy  by  writ 
of  error  or  otherwife,  is  of  no  weight :  I  grant  that  a  writ  of  er- 
ror lies  not  5  for  the  cenfors  having  a  new  authority  by  a  fpecial 
ad  of  parliament,  and  tlieir  procecdiugs  being  dire£led  to  be 
in  a  fummary  way,  there  is  no  need  for  them  to  purfuc  the 
forms  and  methods  of  other  courts ;  and  it  is  fuflicient  for 
them  to  make  fuch  fummary  proceeding  as  juftices  of  the 
peace  in  many  cafes  may  do  5  yet  the  party  is  not  without 
remedy  j  for  he  may  have  a  Certiorari  to  remove  the  record 
of  convidion,  and  then  it  may  be  examined  and  review- 
ed, to  fee  whether  it  be  purfuant  to  their  authority* 
for   in   every  cafe,  where  a  new  jurifdidion  is  fct   up  for 

I  Bac.  Abr.  349.-   i  Salk.  144.     %  Bac.  Abr.  194. 


(1)  The  third  ediuon  of /^cir^/iii's  Reports  is  quotedthroughouc  this   work. 

^  a  fpecial 
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a  fpectal  purpofe,  this  court  by  virtue  of  ks  original  power 
may  award  a  Mnudamus  to  make  them  put  their   authority 
in  execution,  and   a  Ctrtiorari  to  look  into  their   proceed- 
ing, whether  it  be  coiiformable   to   their   authority,  or  not. 
Thus  a  Certiorari  lies  to  remove  an  indidlment  for . felony  be- 
fore the  juilicesof  peace  (Cro,  Eliz.  489.  Long^s  cafe),  to  re- 
move orders  before  commifiioners  of  fewers,  or  by  juftices  of 
the  peace  who  have  authority  to  make  conviftion  of  a  force  in 
their  prefence,  or  for  deer-ftealing  ;  but  although  no  Certiorari 
did  lie    (in  the  prcfent  cafe)   it  is  not  confequential  that  the 
caufe  of  their  commitment  is  travcrfable ;  for  if  the  parliament 
uitrufts  them  with  a  power  fo  great  that  np  aft  of  theirs  fliall 
be  reverfed  or  reviewed,  there  is  the  lefsreafon  that  their  pro- 
ceeding (hould  be  examined  or  traverfed  in  an  adion  ;  a  jury 
is  not    finable   for  ;j;iving  a  verdift  againft  evidence  ;    and 
though  there  ar«  many  cafes  where  jurymen  have  been  fined, 
(1)  yet  Bti/heVs  cafe,  in  >vhich  all  the  others  are  cited,  is  fuffi- 
cient    to  controul    all    the  reft.     Vaug.  135.  [a)     And  if  a 
juror  Ihall  not  be  fined  or  imprifoned  or  otherwife  puniftied, 
for  refufing  to  find  a  man  guilty  upon  apparent  and  plain  evi- 
dence, much  lefs  (hall  a  judge  be  liable  to  cenfurc.     In  the 
cafe  (^)  of  Hamin.nd  and  Powely  P.  29  Car.  2.  an  aftion  for 
falfe  imprifonment  was  brought  after  the  refolution  in  Br^JbtPs 
cafe  for  his  imprifonment,  (for  Hammortd  was  one  of  the  fame 
jury  with  Bti/hely  and  fined  40  /.  and  imprifoned  for  it  at  the 
fame  time,)  and  notwithftanding  that  the  fine  and  imprifon- 
ment were  illegal,  yet  it  was  adjudged  that  the  aft  ion  did  not 
lie  for  falfe  imprifonment  againil  the  judge  or  the  officer  ;  fo 
a  fine  impofed  by  a  judge  of  a  court  is  not  traverfable  as  an 
amercement   is.     7  //.  6.  i3./j.     As  to  the  cafe  between 
Terry  and  Hutitington  Hard.  480.  which  may  be  objefted  ;  that 
is  good  law  j  for  there  an  aft  ion  w:.s  brought  againft  the  com- 
miffioncrs  of  excife,  who  had  charged  a  man  for  the  duty  upon 
ftrong  waters,  where  the   liquor   made  by  him  was  low  wine 
of  the  firft  extraftion,  and   the  aftion  well  lay,  for  t}iey  had 
exceeded  their  jurifdiftion  ;  for  low  wines  of  the  firft  extrac- 
tion were  not  chargeable  within  the  aft  of  parliament ;  and 
as  they  had  charged  a   duty  upon  a  liquor    not  chargeable 
with  it,   they  were  not  to  be  excufed  for  having  named  it 


G^OINVELT 
1^.  B«irwiLL 

snd  .Others* 


[81] 


A  j  dry  11  not 
finable  fr 
giving  a  ve^iA 
againft  eviUence, 

{m)  3  Keb.  358. 
I  Frpcm.  I. 
a  Jonei  13. 
I  Mod.  119. 
S.C. 

{k)  I  Mod.  184. 
%  Mod.  a  18. 


(i)  Moore  730.  Yelv.  13, 
G4 


I  Leon  132.     Noy  43. 


ftrong 


a 
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GioRKTitT  ftrong  waters.  If  a  juftice  of  peace  commits  a  man  irrcgu- 
and  otberc.  larly  for  beifig  the  father  of  a  baftard  child,  no  aAion  He* 
againft  the  juftice  if  the  man  was  the  father  of  a  baftard,  ot&er* 
[  82]  ^^^^  if  he  ^^^  no  baftard  at  all.  So  the  cafe  between  NtcMi 
{a)  T  jiinci  and  Walker^  Cr$,  Can  394,  (a)  is  good  law,  for  there  an  in- 
a^^oiLAbr.  habitant  of  Tottridge  was  charged  to  the  ^oor  of  Hatfield  \, 
5^  Sind  the  juftices  of  pcac^  have  power  to  award  a  diftrefs,  where 

a  perfon  is  aflefled  to  the  poor  of  the  parifh  where  he  hath 
land  or  is  an  inhabitant ;  but  where;  he  is  charged  to  the  re- 
lief of  another  parifh,  there  the  cafe  is  beyond  their  jurifdic* 
tion.  But  if  the  caufe  of  the  commitment  were  traverfable, 
yet  the  plea  of  the  defendants  here  is  good,  for  it  (hews  with 
certainty  in  what  the  ill  adminiftration  of  the  phyfic  confifted, 
viz.  in.  the  ufe  of  unwholefome  drugs :  and  although  it  is  not 
faid  what  drugs  he  ufed,  it  is  no  matter^  for  how  ihall  we  be 
informed  whether  he  hath  (hewn  them.  In  an  adion  againft 
a  furgeon  for  an  inartificial  cure,  the  plaintiff  does  not  fliew 
what  plaifters  tlie  defendant  ufcd.  As  to  what  hath  been  faid, 
that  the  plea  doth  not  ftiew  for  what  malady  the  medicines 
were  given ;  it  was  anfwered,  that  it  would  be  fo  much  the 
^*  worfe  if  the  medicines  were  given  when  the  party  had  not  any 
malady  at  all.  And  although  it  is  not  faid  that  the  witneites 
upon  wbofe  teftimony  the  fine  was  impofed  were  upon  oath» 
yet  the  plea  is  fufiicient }  for  it  may  be  that  it  was  not  nece£> 
fary  that  they  ftiould  be  fwom,  or  if  it  were-  needful,  the 
omiflion  of  it  is  not  fuch  as  will  make  their  proceeding  void. 
In  fuch  a  fpecial  jurifdi^on,  in  which  the  proceeding  is  to 
be  in  a  fummary  manner,  it  is  not  needful  to  obferve  all  the 
circumftances  which  are  neceflary  in  other  legal  proceedings. 
Judgment  for  the  defendants. 


Cafe  5?*  Nottingham  verf.  Jennings.     In  B.  R. 

A  dtvife  by  ■  'T^  HIS  was  an  aftion  of  ejedment.  And  upon  a  fpecial 
conlTfon  m'/'^*      ^     vcrdia,  the  cafe  appeared  to  be  as  follows : 

hit  bcirt  for 

CTcr,  and  for  want  of  fucli  hein,  then  to  the  right  bclri  cf  the  teftttor,  It  •■  t#ttt  tail*  f  UL 
Kaym.  568.  S.  C.  1  P.  Wms.  %y  S.  C.  1  Salic.  433.  S.  C,  s  £^.  Abr.  308.  pi.  10.  S.  C. 
I  Mod.  123.  Bri4gm.  I3<.  i  Ld.  Raym.  613.  Forr.  i.  Doag.  s64.  Cow^  134.  3Ttfm 
*«P*»45-    aBac.Abr.5l.    3  Com,  Dig.  »7,    Infra  p.  539.  544. 

A  man  feifed  of  land  in  fee  had  iflue  three  fons,  Jobn^ 
trancis  and  William  \  and  dcTifea  lu«  famd  tp  Francis  and  his 

heir$^ 
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heirss.and  for  default  of  heirs  of  fV-iiiiar  to  the  heirs  of  the   Nottiwckam 

devifor  ;  and  whether  Francis  had  a  fee-fimple  or  an  eftate^     Jistntttet. 

tail,  was  the  qtieftion  ;  which  Holt  C.  J«  who  tried  the  caufe^    • 

'dire£led  to  be  brought  before  the  Court  in  refpe&  of  the       [  83  ] 

cafe  oiHiam  and  Allertf  Crtu  Car.  57.  (a)  And  it  was  objeded    («)  Huttoo  %s^ 

"by  Mr.  Cartbtw,  that  this  cafe  is  ftronger  than  the  cafe  of  y,^'j,^  ^^ 

Beam  and   AlUn^  and  difiers   from  the  cafe  of  Webb  and 

Hirringt  2  Cro.  415.  (*)  for  in  the  prefent  cafe  after  the  de-   W » l^ol*  Rih 

▼ife  to  Francis  there  is  no^evife  at  all,  for  the  limitation  to   B^ig.  S^ 

the  heirs  of  the  devifor  makes  no  devife  to  any  perfon  certain  }   5|®"^  •'  '^** 

for  if  it  be  intended  that  the  eldeft  fon  were  defigned  under   Cro.jac.440. 

the  words  [heirs  of  tlie  devifor],  yet  the  eldeft  fon  (hall  take   '^i\]i^ 

nothing,  for  he  takes  by  dcfcent.     But  it  was  anfwered  by   Ib^^*  p*  3^S* 

Nmrthejy  and  refolved  by  the  Court,  that  the  derife  to  Francis    ^^^' 

gires  only  an  eftate-tail.     And  Holt  C.  J.  faid,  that  fuch  vras 

the  cafe  o(  Hcam  and  Aliens  wliich  differs  not  from  the  pre* 

fent  cafe,  and  if  that  cafe  is  good  law,  the  devife  here  mud  give 

a  fee-fimple  \  but  he  was  of  opinion  that  the  authority  of 

that  cafe  was  not  great,  being  only  upon  the  opinion  of  three 

judges  againft  two,  and  it  was  contradicted  by  the  cafe  2  Cro. 

4 1 5.  of  H^ebb  and  Herrings  which  was  ftronger  than  the  other}    A  lanitation 

and  that  although  the  devife  to  the  right  heirs  of  the  devifor  nothing 'u  in 

paifes  no  eftate  to  the  eldeft  fon,  who  takes  the  r^erfion  by   **»«  prefent  cafe. 
.^  ,  -  .,1  i^i-  ..i-rt*      "•y  eipliio  the 

defcent,  and  not  the  remainder  by  purchafe ;  yet  itis  fuffi-   intention  of  the 

cient  to  (hew  the  intent  of  the  devifor,  that  the  words  of  the  Y^^^^^' 

devilc  <<  To  Francis  and  his  heirs,  and  for  want  of  fuch  heirs"',  cUufet. 

meant  heirs  of  his  body.    And  as  the  devifor  fays,  that  his  fu/aiym!^  ' 

own  right  heir  (hall  take  after  the  death  of  Francis  without  S7o* 

heirs,  although  the  devifor's  right  heir  takes  nothing  by  this 

devife  (for  he  takes  by  defcent)  ^  yet  it  appears  that  the  tef- 

Ufeor  intended  that  when  Francis  was  dead  without  iifue,  the 

eldeft  fon  Ihottld  take,  and  the  watA  heirs  cannot  have  any 

other  conftruAion  but  ifliie,  becaufe  he  could  not  die  without  ^^  thede^tft 

an  heir  as  long  as  the  teftator  had  an  heir ;  and  for  t{iat  this  over  been  to  m 

cafe  cCflers  from  the  cafe  where  the  limitation  for  defeult  of  u^u^ 

heirs  is  made  to  a  ftranger,  (this  being  made  to  one  who  is  the  ^^  ^^ 

heir  of  the  devifor)  judgment  (hall  be  for  the  plaintiff,  who  fim^eSedcov. 

claimed  under  the  right  heir  of  the  devifor.  ( i )  &!? pw^ 

been  void 
%  P.  Wmt.  370.   %  Cq.  Abr.  |ps,  pi.  »•    V»u|.  170.    i  Vet.  S).    Foff.  i.    J  Com.  Df|.  %j. 


(1)  The  law  itpon    thie  fobjea  is    verftts  Gnjfiihi,  Cowp.  23$.  !n  the  fol- 
well  laid  dowo  in  the  caft  of  ihrgan    lowing  wordi;  ••  Where  one  devifes 

t* 
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Cafe  52. 


A  furrvnder  of  a 
copvhold  to  the 
deputy  of  a  de- 
puty fteward 
out  of  court,  ii 
good.    I  Ld. 
Raym.  6^8. 
S.  C.  I  S^lk. . 
95.S.C.3SAlk. 
124.  S.C. 
Hult  121.  S.C. 
12  Mod.  466. 
S.  C.    a  Cum. 
Dl|.  489- 
J  Mac.  Abr. 
478.  I  Leon. 
228.  Cro.  Jac4 
516.  Infra  p. 
152.   1  H.fil. 
Ilep.  163* 


(«)  9  Co.  46.  b. 
2  Browol.  330. 
S.  C.  4  Leon. 
2^3.  S.  C. 


(A)Koys5. 
S.C« 


Where  there 
sre joint  (lew. 
ards  and  a  fur- 
rendei  is  taken 
hf  oiieofthem 
it  is  good. 
2CQin.Dig.489. 


Parker  vcff.  Keck.     In  B.  R. 

THIS  was  an  aflion  of  ejeftment.     In  which  upon  a 
fpccial  vcrdid  the  cafe  appeared  to  be  as  foiloweth  : 

A  man  furrenders  his  copyhold  to  the  ufe  of  his  will,  (and 
this  furrender  was  made  out  of  court  into  the  hands  of  a  per- 
fon  who  had  a  deputation /»r^  bac  vice  from  the  deputy  of  Sir 
Samuel  Keck,  who  was  the  ftcward  of  the  manor)  and  after- 
wards makes  his   will,  and  devifes  this  copyhold  to  his  wife 
for  life,  &c.  and  whether  this  furrender  to  the  ufe  of  his  will, 
made  to  the  deputy  of  a  deputy  fteward  out  of  court  was 
good,  was  the  queftion  between  the  defendant,  who  was  the 
devlfee,  and  the  heir  at  law,  who  was  the  leiTor  of  the  plain- 
tiff.    And  it  was  urged  by  Mr.  ITeU  for  the  plaintiiF,  that 
the  deputy  of  a  deputy  had  not  any  authority,  for  although  a 
.fteward  may  make  a  deputy  (the  which  point  may  be  difputed 
fincc  the  cafe  of  the  Earl  of  Skre*iv/bury)  {a)  yet  a  deputation 
made  by  fuch  a  deputy  is  void,  [which  was  granted  by  Northcy 
on  the  other  fide].  Then  the  queftion  is,  whether  tlie  aA  of 
one  who  had  not  any  authority  ftiall  be  to  the  prejudice  of  a 
copyholder  ?  and  for  this  purpofe  he  took  a  diverfity  between 
an  ad  done  by  a  man  at  the  place  of  oiBce,  and  an  ad  done  by 
a  man  in  another  place,  and  therefore  agreed  to  the  cafe,  Crom 
Eliz.  533.  [b)  where  an  agreement  at  the  cuftom-houfe  for 
merchandize  imported  with  the  deputy  of  a  deputy  was  fuffi- 
cient,  becaufe  it  was  made  at  the  cuftom-houfe  with  one  who 
officiated  there.     So  if  there  are  joint  ftewards  by  patent,  and 
one  of  them   holds  the  court  and  takes  furrenders,  tfr.  it  is 
good  5  or  where  the  clerk  of  a  fteward  holds  the  court,  fafr. 

it 


to  J,  and  his  heirs  generally,  which 
would  convey  a  fqe»  ycc  if  there  be 
a  remainder  over,  for  want  or  upon 
failure  of  fuch  heirs,  to  a  perfon  who 
might  take  theeftate  as  heir  ;  the  word 
heirs  is  reltained  to  heirs  of  the  body, 
and  confequently  A  has  only  an  elUte 
tail  by  fuch  devife.     It  was  determined 


in  the  cafe  ofL/rverfus  Braa^  report- 
ed in  I  Ray.  loi.  5  Mod.  266.  is 
Mod.  101.  Carth.  343.  S^alk.  337. 
Holt  668.  That  a  limitation  co  aman, 
and  his  heirs  even  in  a  deed,  m.ay  be 
fo  explained  as  to  pafs  only  an  eftate 
tail.    Infra  p.  54.3. 
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it  is  good,  Moore  112.  for  the  aSs  are  done  in  court,  where     PAi«t*  v. 
the  tenants  are  compellable  to  come  ind  perform  their  fcr- 
vices,  and  cannot  examine  the  authdrity^  of  the  ileward ;  but 
when  a  furrender  is  made  out  of    court,  the  furrenderor 
takes  upon  himfelf  the  notice  of  the  authority  of  the  perfon 
who  takes  the  furrender,  and  if  he  hath  not  any  authority  it 
fhall  be  at  the  furrenderor's  peril  \  and  if  a  furrender  is  made        L  °5  J 
to  a  fub-deputy,  it  is  of  no  more  efFe£l  than  if  it  had  been 
made  to  a  mere  ftranger.     And  he  faid  that  of  common  right 
a  man  may  make  a  furrender  to  the  lord  or  his  (leward,  and 
fuch  aA  as  the  lord  or  his  fte^ard  can  do  of  right,  he  can  do 
by  attorney ;  according   to  the  rule  laid  down,  9   €<?•  75* 
Ccmb^s  cafe.     A  copyholder  may  make  a  furrender   in  court    A  copyholder 
by  attorney,  fo  the  lord  or  his  fteward  may  accept  a  furrender   render  i*n  court 
by  deputy,  who  is  quaj!  an  attorney  to  the  fteward ;  but  a  fur-    *>y  *"*>^»jj)'- 
render  out  of  court  cannot  be  made  by  attorney  without  a  fpc-   495- 
cial  cuftom,  nor  for  the  fame  reafon  can  it  be  made  out  of  462. 
court  to  a  deputy  fteward  without  a   cuftom  to  warrant  it» 
Northey  on  the  other  fide  faid,  that  the  place  where  the  funen- 
der  is  taken  makes  no  diverfity,  for  the  thing  to  be  confidered 
is,  whether  it  turns  to  the  prejudice  of  the  lord,  or  not.     A 
grant  by  a  diflcifor,  or  of  one  who  hath  not  any  right,  is  good 
upon  a  furrender,  for  the  diffcifee  hath  not  any  prejudice  there- 
by;  but  voluntary  grants  [of  a  difleifor,  i^/-.]  are  not  good  5 
fo  in  the  prefent  cafe  the  lord  hath  not  any  difadvantage  whe- 
ther the  furrender  be  made  to  the  fteward  or  his  deputy,  in 
court  or  out  of  court ;  and  therefore  the  a£t  of  fuch  deputy  or 
of  his  fub-deputy  (hail  not  turn  to  the  prejudice  of  the  tenant ; 
and  there  is  no  colour  for  a  difference,  be  the  a£l  done  in 
court  or  out  of  court,  [though  in  the  prefent  cafe  the  furren- 
der  was  taken    within    the  manor,   and  the   coming  of  a 
copyholder  to  make  a  furrender,  makes  qunfi  a  court].     And 
therefore  he  took  the  cafe  Cro.  Etlz.  533.  to  be  a  cafe  in  point, 
and  the  Court  inclined  to  be  of  the  fome  opinion  ;  fid  adjor^ 
natur.     And  afterwards  it  was  refolved  that  the  furrender  was 
good. 
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Cafe  S3. 


Qrdwr^JuftiCM 
to  If  nove  a  maa 
iMd  bit  fimily  it 
illi  oo  account 
•fnactrrtiniy. 
Carib.449. 
Folty'i  Hooc 
tawi.  47'* 
tSaliu4Sa« 

7  Moa«  54* 


The  King  vtr/1  the  Inhabitants  of 
InB.  R. 


AN  order  of  two  juftices  made  for  the  removal  of  a  man 
and  his  childrenj  and  removed  hither  by  certiorari^  was 
quaflied ;  for  the  removal  of  a  man  and  his  family  hath  been 
adjudged  uncertain,  for  the  family  may  comprehend  thofe 
who  having  another  fettlement  ought  not  to  be  fent  to  the 
place  where  the  mafter  of  it  is  fettled  \  fo  in  the  prefent  cafe 
the  children  ought  to  be  removed  to  the  place  of  their  fettle* 
ment,  for  they  may  have  a  fettlement  di(tin£k  from  that  of 
their  father  \  and  therefore  the  order  to  lemove  the  children 
to  the  place  of  the  laft  fettlement  of  the  rather  is  iU« 


Cafe  54. 

A  Cerikrari  lift 

toranoYeanor* 

4er  of  lufticet  of 

tbtpcaceopoaa 

f  rivate  %€k  of 

farliaoieor. 

1  Ld.Raym  5S0. 

I  Salk.  146. 

iaMoa.4o}. 


The  King  verf. 


InB.  R. 


A  Certiorari  lies  to  remove  an  order  made  by  the  juftices  of 
peace  concerning  the  repair  of  a  bridge  and  wear,  pur« 
fuant  to  a  private  zSt  of  parliament  i  and  the  juftices  ought  to 
V  return  the  private  ad  upon  which  their  order  is  founded.  '  And 
a  Certiorari  vns  granted  accordingly  by  the  Court. 


Cafe  55.        The  King  vcrf.   Corporation  of  Rippon^ 

In  B.  R. 


4  b  aAion  lift 
agaioft  the  mem- 
ben  ofacorpora<» 
tioa  bytbtir  pri- 
vtto  name^  for  a 
falfir  return  to  • 

tbeir  corporat* 

Kant,  iLd, 

Rajrm.5^.  S.C. 

sSallc.433.S.C« 

Cartb.  xxf," 

(i)  T.  Joacifl  lift.   1  LcT.  t]tt.  S.  0, 


jyTthe  Court.  An  a£lion  lies  againft  any  of  the  membera 
of  the  corporation  of  Rifpon  in  Torkjbire  by  their  private 
nameS)  for  a  fal(e  return  to  a  Mandamus  dire^lcd  to  the  corpo« 
ration  by  their  corporate  name.  And  fo,  as  Holt  C.  J.  faidt^ 
it  had  been  iield  in  an  a£lion  for  a  falfe  return  to  a  Manianjmi 
d]re£ied  to  the  corporation  of  Canterbury,  [a) 


3Kfb.t;9.S.C. 
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Pett  vcrf.  Pett.     In  B.  R.  Cafe  ^5, 

A  Mandamus  to  the  fpiritual  court  was  moved  fof,  to  make   ji,^  |,^j  ^ 

-*^   diftributioti  according  to  the  ftatute  *l^  IS  %^  Car.  a^    iwitprefcutatioft^. 
«     1  ^  ,        .       _  .  "^  after  brorhert 

e.  10.  and  the  cafe  appeared  to  be  this  :  a  libel  was  exhibited  tnd  fiftcnchiM* 

agaiiift  the  adminiftrator,  fetting  forth,  that  the  inteftate  had  7u.  Raym. 

two  brothers,  who  had  iflue  and  died  ;  the  iffue  of  one  of  the   i^i.  S.C. 

'  '  Hole  259.  S.C. 

brothers  had  iflue  a  fon  and  a  daughter,  and  then  the  inteftate   >  Salk.ft5o.S.C. 

dies;  and  his  grand  nephew  and  grand  niece,  the  fon  and  aEq.AU/435. 

daughter  of  the  iflue  of  one  of  the  brothers,  wanted  to  have   jj;  Jj^^/^, 

diftribution  with  his  niece,  the  iflfue  of  the  other  brother :  but  *  ^» 

the  Spiritual  Court  had  denied  it ;  for  that  there  is  a  provifo  in   s.  C.  504.* 

the  ad  of  parliament,  that  there  fhall  be  no  reprefentatives  ad-  ^  Bdrn'i  Ecele.* 

mittcd  after  brothers  and  fitters  children ;  which  occafioned   ^Z'  37o« 

%  Vera*  ft}}* 
the  motion  for  a  Mandamus.    But  it  was  denied  for  the  rea-   Pm.  Cha.  if. 

fons  giYcn  in  the  laft  cafe  of  Raymond's  Reports,  {a)  Lov«iait*,77/ 

(tf)IUym.49^« 

,  Rock  vcff.  Layton.    In  !B.  R*  Cafe  57, 

THIS  was  an  afiion  againft  the  (heriiFfor  a  falfe  return,  JvagnKBt 

and  the  declaration  fet  forth,  that  an  aflion  was  brought  ^lubatot  byc!m! 

Againft  the  plaintifl  as  adminiftratrix,  and  judgment  by  default.  Mf^j^^^^t 

The  defendant  [  fdL  in  that  caufe]  pendente  lite  confefled  a  admUBoii  of 

judgment  to  another  creditor,  and  fatisfied  that  debt ;  yet  the  eftofped  to  fey 

(herifl;  upon  zjleri  facias  ifluing  upon  the  fccond  judgment,  re-  J^^^^J  ^* 

turned,  that  he  had  afiets  to  the  value  of  the  money  ^aid  upon  tamed, 

the  judgment  confefled  pendente  lite\  and  for  this  return  the  <g9.*s.C« 

prcfent  a^on  againft  the  fticriff'  was  brought,  fuppofing  that  j^onf/Di^ 

thb  return  was  falfe,  for  the  plaintiff  had  not  aflets  fufficient  ^h  *?4*  . 

.  .  Bull*  Ni,  Pel*. 

in  his  hands ;  for  that  it  was  lawful  for  him  to  fatisfy  the  firft   edit,  1790. 
judgment ;  but  here  the  (heriff  took  u|)on  himfelf  to  adjudge  a   rT^Re^  €^9. 
drwfiavkty  by  which  pra£Hcc  the  fcire  fieri  inquiry  will  be  taken    J^^^^*^,'  ^'^* 
away.     But  by  the  Court  the  a£tion  lieth  not,  for  the  Iberiff  (Z.t.ibO|l.  i« 
has  done  his  duty;  for  when  a  judgment  is  given  againft  an 
executor  or  adminiftrator^  it  is  given  of  all  aflets  which  he  had 
at  t)ie  time  of  the  commencement  of  the  a£lion ;  and  if  an 
executor  or  adminiftrator  hath  paid  off  a  judgment  pendente 

liti^ 

3 


88 


De  Term.  Sana,  f  rin.  1 2  Will.  III. 


Rock  v. 
Layton* 


(*)  Str.  73». 
Iloai.451. 


P)  I  Sid.  54. 
s  Sid.  I  a. 
s  Str.  732. 
Hob.  2^  3. 
I  Ld.  Rayto. 
590. 


//>^,  It  cannot  be  given  in  evidence  upon  plene  adminiftravii 
pleaded,  for  it  ought  to  be  pleaded  fpecially ;  and  if  a  judg- 
ment is  ill  pleaded,  the  executor  fubjefts  himfcif  to* the  value 
of  it  5  [a)  fo  if  an  executor  hath  aflets  to  the  value  of  loo/. 
and  tA^'o  aftions  are  broifght  againft  him  for  i  oo/.  a-piecci  and 
judgment  jn  both,  he  fhall  be  charged  to  each  judgment  with 
aflets  of  100/.  and  (hall  be  compelled  to  the  payment  of  200  /• 
without  poflibility  of  avoiding  it ;  fo  here  the  plaintiff  had  time 
to  plead  the  fatisfadlion  of  the  firft  judgment ;  (i)  and  as  (he 
did  not  plead  it,  (he  is  liable  to  anfwer  for  all  the  affcts  (he  had 
In  her  hands  at  the  time  when  the  a£lion  commenced  ;«and  the 
ihcrifF  hath  made  a  right  return.  And  Holt  C.  J.  cited  a  cafe 
between  {b)  Gilbert  and  Clerky  which  is  imperfeftly  reported  in 
SiderfinyvAxich.  was  a  judgment  again  (I  the  tenant  in  tall  in  debt^ 
and  Tifcire  facias  iflued  againft  the  heir  and  the  tertenants ;  and 
the  ifTue  was  returned  as  tertenant,  and  zfcirefeci  againft  him ; 
upon  which  there  was  a  judgment  and  an  elegit  \  upon  that  a 
moiety  of  the  eftate-tail  was  extended,  and  the  ifTue  brought 
an  ejeflment :  and  it  was  refolved  that  he  had  no  remedy,  for 
he  could  not  give  the  eftate-tail  in  evidence,  becaufe  he  had 
had  his  time  upon  xixtfcire  facias  \  otherwife  if  they2-/>^  facias 
againft  the  ifTue  had  been  returned  Nihil.  (2) 


(i)  It  £3,  the  common  cafe,  that 
where  a  man  has  roitcer  of  bar  to 
plead,  and  he  flips  his  opportunity 
of  pleading  it,  he  lofes  the  benefit  of 
it  for  ever,  i  Ld.  Raym.  590.  2  Scr. 
1043.     Cowp.  727. 

(2  Gould  J  a  nice  laid  it  down  in 
thii  cale  as  reported  by  Ld.  Raym. 


591,  that  every  thing  might  be  pro- 
duced in  evidence  upon  «•»  devafiavit 
upon  the  fcin  fitri  inquiry,  which 
might  have  been  given  upon  a  fltnt  ad» 
minifirwit ,  Vin.  Abr.  Tit.  Evidence, 
(P.  b.  7.)  pi.  4. 
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Filher  verf.  Wigg.  In  B.  R.  ( 1)  Cafe  58. 

THIS  was  an  aftion  of  cjcamciit;  and  upon  a  fpecial  ver-  ^^^Yfill^- 
dift  the  cafe  appeared  to  be  as  follows  :  A  man  feifcd  of  ^ered  to  federal, 
copyhold  lands  to  himfelf  and  his  heirs,  according  to  the  cuftom   ^i^ed^  and  lo 
of  the  manor,  having  iflue  two  fons  and  three  daughters,  furren-  ^«*^'  ^t^^iT 
ders  it  to  the  ufe  of  Grace  his  wife  for  life,  remainder  to  his  joint  efla^e,  but 
five  younger  children  to  be  equally  divided,  to  them  and  their  commoo. 
refpedive  heirs;  and  whether  they  were  tenants  in  common  or  J  ^^'    *• 
jointenants  was  the  queftion.   Mr.  WilVtai'ns  argued,  that  they   «  !*•  Wmi.  14. 
are  tenants  in  common ;  for  fo  they  would  be  in  the  cafe  of  a    n  Mod.  296. 
conveyance  of  a  freehold  ;  and  a  fortiori  in  cafe  of  a  copyhold  5 "  j|*^|j*  ^5^   g  ^^ 
and  the  Judges  ought  always  to  make  fuch*conftruaion  as  will    *  ^^^'  39»« 
bed  fupport  the  intent  of  the  parties ;  and  here  the  intent  of   s  Saik.io6.s.C. 

.  .r  «    ,         ,        n       ,,  »  .  LilJ.  Ent.  205. 

the  party  is  manifeit  that  they  Ihould  be  tenants  m  common  •,  siy.  68. 
for  the  words  «  to  be  equally  divided,"  divides  tlie  eftate  of  *  ^"^-  ^♦'* 
the  grantor,   and  the  words,  "  and  tlieir  rcfpeftlve  heirs," 
(hew  the  intent  to  be,  tliat  the  inheritance  (hould  alfo  be  di- 
vided ;  no  particular  form  of  words  is  neceflary  to  make  a  te-  No  precifc  w©rdt 
nancy  in  common ;  if  the  intent  appears  to  be,    that  the  ^ke  Vtenao^ 
grantees  (hould  take  in  common,  it  is  fufficient.     The  diver-  *"  o^mo"- 

^  '  iz  Mod.  299* 

(ity  between  the  words  "  into  three  parts  divided,"  and  the 

words  "  into  three  parts  to  be  divided,"  is  exploded  ;  for  when        r»g^  ^ 

a  gift  is  made  to  any  perfons  "  equally  to  be  divided,"  thofc 

words  make  them -tenants  in  common ;  the  fubfequent  words 

explain  the  iirft ;  as  a  bill  of  exchange  payable  to  the  ufe  of 

£.  and  C.  equally  to  be  divided^  is  not  joint  but  feveral.  Cro. 

Eliz.  729.  (a)  Thofe  words  in  a  will  (hall  make  a  tenancy  in       ^^n  y^^^ 

conmon,  {6}  and  words  in  the  furrendcr  of  a  copyhold  eftate   ^'^' 

are  (c)  conftrued  favourably,  as  well  as  in  a  will  *,  and  he  cited   s.  c. 

Slilf  434.     2  Fent.  365.     Br^derich  contra  ;  the  words  of  the    5.*^'*     ^' 

furrendcr  are  to  five  children,  which  gives  them  a  joint  eftate,   ^^^^  Vern^6^ 

%  Roll.  Abr.  S  .p 
I  Ack.  493»494.  aAtk.  iii.  3  Atk.  51;.  i  Vef.  165.  Pro.  Ch.  49?.  C«wp.  058,  %ttf,  68^ 
%  Bi.  Com   193.    (r)  •  Vef.  ^53.    CAnh.  343.    12  Mod.  if  9. 


(I)  T&is  cafe  is  much  more  fully  and  ffttisfaaorily  reported  in  the  book» 
q^oitc  ia  the  margio. 

and 
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FtsNtR  V.  and  the  fubfequent  words  "  equally  to  be  divided'*  do  not 
make  it  fereralj  until  a  divifion  be  made ;  and  the  conftruftion 
of  fnrrenders  ought  to  be  according  to  the  con(tni£lion  of 
other  conveyances,  and  not  according  to  the  con(lru£lion  of 
W»Aaa.ao».  ^aig,  And  he  cited  Stile  an.  Poph.  $2.  (a)  See  more 
tnfra  p.  92* 


Cafe  59.  Harman  verf.  Ouden.    In  B.  R. 

Jfm^  x»  ae-  ^nr^  HIS  was  an  a£lion  upon  the  cafe  upon  an  ajfum^t^  in 

bMf4  •vdfd  (to  ^     which  the  plaintiff  declared,  that  in  confideration  of  70/. 

Sw^Stiff/on  P**^  ^y  ^^™  ^®  *^  defendant,  the  defendant  affumed  to  deliver 

%'jj''*IL**  fc  many  quarters  of  oatmeal  at  Newkaven  aboard  a  vefiel,  to  be 

,  breach^  that  be  there  prepared  by  the  plainti^,  on  or  before  the  i8th  day  of 

upoiiTbe^StS  January  next  following;  and  it  was  afligned  for  breach,  that 

ala***^^*'^'  the  defendant  did  not  deliver  the  quarters  of  oatmeal  upon 

sU.RayiB.  the  laid  i8th  day  of  January^  at  Newbaven^  to  his  damage, 

la  Mod*  4st.  istc.     After  a  verdi£t  for  the  plaintiff  in  the  county  of  Sujfex^ 

Hok'itT.  S.C.  ^^  ^^^^  moved  in  arrcft  of  judgment,  that  here  the  breach  was 

«  *«Mu'40'  S-C-  ♦not  well  affigncd  ;  for  the  plaintiff  laid  In  his  declaration  the 

4a.               '  promife  to  be,  to  deliver  the  oatmeal  on  6r  before  the  i8th 

ifdlt^  i79ol'*'  day  of  January^  fo  that  the  defendant  had  liberty  to  tender 

!i  '*i*sL  or  deliver  it  before  that  day,  as  wclj  as  at  that  day  5  the  breach 

VOW  biCt.  ftit*  ••  *  ' 

Ci«.  Jtc9.        is^that  the  defendant  did  not  deliver  it  at  the  day,  ^but  it  is 

a  Vent.  aa't.       QOt  faid,'  that  he  did  not  deliver  it  before,    put  Holt  C.  J. 

^  ^*  g^vc  the  opinion  of  the  Court,  that  the  declaration  was  fuffi* 

C*90  ]        cient,  for  the  18th  day  of  January  was  the  proper  day  for  the 

delivery  \  for  if  the  defendant  had  tendered  die  quarters  of 

oatmeal  at  any  time  before  that  day,  and  the  plaintiff  had  not 

been  there  to  accept  of  the  tender,  the  tender  had  not  been 

(«)  Vi^infr^     t!^  >  {9)  ^d  ^"  ^°  adion  brought  by  the  plaintiff,  the  de- 

^cwD'^^'       fendant  cannot  avoid  the  payment  by  fuch  a  tender  \  and  this 

a)  Moore  iMu  VP^*"*  '^y  ^^  ^*f"^  ^*  ^'^*  '4»  (*)  ^  "™*"  ^**  bound  by 
fi.  ses.  S*  c.  an  oUigation  to  pay  money  on  the  29th  of  ^eptembtr  or  before, 
and  he  tendered  the  money  at  the  place  on  the  28  th  of  Sep* 
tembeTf  the  obligee  not  being  there  to  receive  it  j  and  it  was 
held  by  the  Court,  that  the  tender  was  not  good  ;  for  it  ought 
to  have  been  made  on  the  tail  day,  viz.  on  the  29th  of  Septem^ 
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ter.  licre  in  the  principal  cafe  the  18th  day  of  January  was  Haimak  v. 
the  la(t  day  for  the  delivery,  and  the  defendant  could  not  make 
delivery  or  tender  before  that  time  to  the  plaintifi^  if  he  were 
not  prefent  to  accept ;  but  if  the  plaintiff  had  been  prefent  at 
a  day  before,  and  had  received  the  oatmeal,  yet  the  decla- 
ration is  good  after  a  verdi£t^  for  the  defendant  might  give 
fuch  acceptance  in  evidence,  and  then  the  ifliie  would  be  for 
the  defendant  -,  but  when  the  iflue  is  found  for  die  plaintiff, 
the  verdi£l  aids  the  declaration,  and  (hews  that  there  was  no 
delivery  at  or  before  the  i8th  day  of  January ;  and  for  that 
purpofe  he  cited  the  cafe  2  Saund.  {a)  Piters  and  OpU.  j .  »Saund.35«. 

t  Vttit.  177. 
•14.    1  Lev.  23.   %  Keb.  811.  S37.    s  Keb.  45. 


HUliard  verf.  Jennings.     In  B.  R.  Cafe  60. 

THIS  was  an  zG\on  upon  the  cafe,  upon  a  feigned  iffue   a  Eq.  Abr.  loS. 
direfted  by  the  Court  of  Chancery,  to  try  whether  a  de-  ^  j?^ni.  y^ 
vifc  of  lands  in  the  county  of  Somerfet  was  good.    And  upon  a  ^\        «  o 
fpscial  verdi£l  the  cafe  appeared  to  be  this  :  Thonuu  Jennings^  (1) 
huiband  of  the  defendant,  being  feifed  in  fee,  by  his  will*  dated  the  sTc.    **^ 
a-ydi  of  December  1 679,  devifes  in  thefe  words  :  /  give  to  my   »  "--^'T"- 
fm  Thomas  Jennings  my  lands  in  Somerfetfliire,  and  to  his       .^       . 
htirsy  and  if  my /aid  fin  Thomas  die  vnthout  ijfue  of  his  hody^  or  ^ 

^fire  his  age  oftwentyfone  years ^  I  give  the  fame  lands'  to  my  two 
daughters^  equally  to  be  divided^  &c.     Afterwards  the  teftator 
dies,  leaving  iffue  Thomas  his  fon  and  two  daughters ;  the  fon 
attained  the  age  of  twenty-one  years,  and  then  made  his  will 
in  writing,  which  was  executed  in  the  prefence  of  Am  and  Bm  a  de?iree  11  wa  % 
and  rrdliam  HiUiard  the  plaintiff,  and  thereby  devifes  the  ^,"®*j?",'tl"hii 
fame  lands  to  William  HiUiard  the  plaintiff,  and  afterwards    the  ftaiace  ^f 
dies  without  iffue.     And  it  was  argued  by  Carthew  for  the    1  bi.  Rep.  u. 
plaintiff}  and  he  infilled,  firft,  that  Thomas  the  (on  had  an    I**p.'wiw.ss7. 
cftate  in  fee,  which  he  might  devifc.  *  Str.  1*53. 

^  I  Burr.  414. 

4Bttrn*iCc    UW.  Sl'^S.^) 

(i)  Cmrihi^*9  Report  of  this  cafe  Eccl.  Law,  from  p.  75,  has  ftated  very 
is  faid,  by  Blackftone,  Juftice,  to  be  fully  the  opinion  of  the  judges  and 
the  beft,  becaufehcwas  counfel  in  the  counfel  refpefting  the  credibility  of  at- 
caare.   1  BI.  Rep.  loi.  tefting  witneffes. 

(s)  Dr.  Burn,  in  the  4th  vol.  of  his 
Vol.  L  H  Secondly, 
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^."^"y*  ••        Secondly,   that  the  will  was  well  executed,    although  the 
plaiiitifF  who  claimed  by  the  will  was  one  of  the  witncffcs  to  it. 

H»r4r.  148.  And  as  to  the  firft  point  he  infiftcd,  that  the  devife  to  77^ 

mai  the  fon  (by  the  father's  will)  and  if  he  died  without  ifluc, 
or  before  his  age  of  twenty«-one  ^lears,  was  an  eftate  in  fee,  and 

ft  Riym.  iiof.    ^^^  *"  ^*'' »  ^^  ^^^  ^^^^  i^^^  ought  to  be  taken  conjundively 

as  (and) }  and  the  words  are  tantamount,  as  if  he  had  faid, 

«*  If  my  fon  Thomas  die  without  ifliie  before  his  age  of  twenty- 

**  one  years  ;**  and  it  was  refolved  in  the  cafe  of  Sj%vle  and 

(s)  Cro.  iHs.      Gerrard^  Mo*  412.  Cro.  Eliz.  {a)  that  if  a  man  devife  to  his 

£•1*64.  '  ^^^  ^"^  ^^'  heirS)  and  if  he  dies  before  the  age  of  twenty- 

•    one,  or  without  ifrue«  to  B\  the  word  (or)  ihall  be  taken  (and); 

and  fo  in  the  prefent  cafe. 

As  to  the  fecond  point  he  infifted,  that  here  are  three  ere- 
W  *5  ^^'  ••  dible  witneflcs  according  to  the  words  of  the  (latu^c  ;  (A)  for 
Vide  S5  Geo.s.  although  the  plaintiff  cannot  be  examined  as  a  witnefs  in  his 
Bull.  Ni.  Pri.  own  caufe,  yet  the  will  being  proved  by  other  witneflcs,  he  is 
edit.  1790.  ^  credible  vritnefs  to  the  will,  although  not  in  this  caufe,    and 

there  is  a  diverfity  between  a  perfon  who  is  infamous  and  in- 
capable to  be  a  witnefs  at  all,   and  fuch  a  one  who  may  be  a 
witnefs,  but  in  a  particular  cafe  is  not  allowed  to  be  examined 
m  refpeft  of  his  intereft  *,  and  he  infided  that  the  ftatute, 
[  pa  ]       which  was  made  for  the  preventing  of  frauds  and  perjuries^ 
(0  C.«rb.  Si.      ought  tobe  expounded  favourably,  as  in  Sir  George  Sheer* s  (r) 
J  Eq.  Abr.  40J.   cafe,  where  the  witneflcs   [to  a  will]  had  fubfcribed  their 
BuM-NLPr!       names  in  another  room,  and  bccaufc  tlie  teftator,  if  he  had 
cdtM79Q.p.i63.   been  raifed  in  his  bed,  might  have  feen  them  through  a  glafs  . 

I  p.  Wint«  740.  .  «?         o 

Ddus.  X4t«        '  door,  it  was  held  ao  attefting  in    his  ptefcnce.     Fidr  itfra 
/.94. 


Cafe  <Ji.  T\()itv  verf.  Wigg.  In  B.  R. 

Tilt  &rren^<T  TT  camc  aficr¥rards  for  the  opinion  of  the  Q)urt.  And  by 
Ti  hatcVhc  fame  X  Turton  and  Gould  Juftices,  they  are  tenants  in  common  as 
#rua'oo'*.7"*   ^'cM  31*  if*«  eftatehad  been  given  by  will,  for  a  furrendcr  is 

^''*«  .^    made  to  a  Ufe,  which  hath  as  favourable  a  conftruftion  as  a 

Vjdciuvft  PfSo. 

will,  and  the  intent  ^ere  fceftis  to  be,  that  the  iflue  (hould 

take 
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take  the  eftate  in  common,   the  profits  to  be  equally  divided ;   fj^"*'  ^*    ^ 

and  there  are  not  any  prefcript  forms  of  words  for  making  a 

joint-eftate  or  an  eftate  in  common  j  but  where  the  intent  of 

the  party  appears  to  be  for  the  one  or  for  the  other,  fuch  the 

eftate  (hall  be  accordingly;    and  therefore  if  a  man  gives  an 

eftate  to  two,  babenJf  one  moiety  to  the  one,    and.  the  other 

moiety  to  the  other,  this  makes  an  eftate  in  common.     Co. 

f*^  Co  Lilt* 
Lii.  kq)  And  Gould  cited  a  cafe  P.  3 2  Car.  2.  between  ^mith   ,^,  ^^ 

and  Jobnfon^  where  a  man  made  a  feoflfment  to  two,   equally 

€0  be  divided,  and  to  dieir  heirs  (which  is  tlic  fame  cafe  with 

that  before  us).     And  Scroggi  C.  J.  and  Dolben  inclined  to 

the  opinion,  that  thofe  words  made  an  eftate  in  common  (and 

not  a  joint-eftate)  as  well  in  a  deed  as  in  a  will*    But  Jones  J. 

was  of  a  contrary  bpinion,  that  it  was  a  joint«eftate,  and  upon 

fearching  the  roU  it  appears  that  no  judgment  was  entered.  ( i )    Joint  tcmnt* 

Holt  €•  J.  contra  fortiitr^  That  they  are  joint-tenants,  for  the   ticJca2umMCs 

eflential  difference  between  joint-tenants  and  tenants  in  com-   ^^^^^l^^^ 

mon  is,  that  joint-tenants  claim  by  one  and  the  fame  title,  and   Co.Uu.  iS|.  W 

tenants  in  common  by  feveral  titles ;   and  here  all  the  iflues 

claim  under  the  fame  furrender.    True  it  is,  that  if  a  feoiF- 

ment  be  made  to  two,   habendum  the  one  moiety  to  the  one, 

and  the  other  moiety  to  the  other,  the  feoflees  are  tenants  in 

common,  for  although  they  claim  by  one  deed,  yet  they  are 

in  by  feveral  titles,  for  the  livery  muft  be  feveral,  and  if  livery       t  9S  1 

were  made  to  one  fecundum  formam  li  effeBuim  charta,   the 

other  would  take  nothing.    Secondly,  the  words  e^lly  to  U 

divided  make  nothing  more  than  what  was  exprefied  before,  fav 

between  joint-tenants  the  profits  ought  to  be  equally  divided. 

But  judgment  was  given  according  to  the  opinion  of  the 
other  two  judges*     i  &i/i.  392*  (a) 


(1)  I»rd  Hardwicke  ia  thecafcof  the  principle  that  a  furreoder  of  a  copy- 

Rijdem  v.  Valuer  reported  in  3  Jtl^ns  hold  is  to  have  the  fame  favonrabki 

declares  <*  that  no  perfon  has  more  reve-  conftrnflion  as  a  will.    Though  this 

reace  for  the  arguments  of  Lord  Chief  principle  is  oppofed  in  the  cafe  of  Ittle 

Juftice  Holt  than  he  has  ;  but  in  Fiflfer  v.  Cook  1  P.  Wms.  70.  it  is  acknow- 

and  ^jg%  the  arguments  of  the  other  ledged  and  the  prefent  cafe  is  coniider- 

two  judges  axe  more  agreeable  to  the  ed  as  law  in  thexafe  of  Gajkm  v.  Ca/- 

reafon  otthe  thing,  and  his  more  fubtle  fiim.  Cowp.  660|  i«  Wilf.  341.  %  y^fm 

andfiael/  fpan."p.  734.  257.  Say.  67. 


(a^  This  cafe  it  detcnniaed  npoii 


H  1 


V 
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Hunt  vcrf.  Bourne.     In  B.  R. 

ERROR  of  a  judgment  in  C  S.  The  cafe  was  this :  a 
man  feifed  of  an  eilate^tail  with  remain^der  over  of  land 
in  antient  demefnCt  ( i )  levies  a  fine  in  the  court  of  Antient 
Depiefne  for  three  lives  on  the  25th  of  May  22  Car.  i.  accord- 
ing to  the  puilom  of  the  faid  manor,  before  A*  the  deputy  of 
lyalter  Earli,  fteward,  and  R*  attorneyi  and  B*  and  S,  at* 
tornies  of  C.  a  fuitor  in  the  fame  court,  in  a  plea  of  covenant 
come  ceo,  -^c,  to  Narfe  for  life,  rendering  rent  with  warranty  j 
and  the  jury  found  that  this  land  had  not  been  ufually  demifed, 
and  that  the  rent  was  not  the  cu^omary  rent;  and  afterwards 
^e  fame  tenant  in  tail  levied  a  fine  witli  warranty  24  Car*  i* 
to  the  ufe  of  himfeif  and  his  heirs,  and  afterwards  bargained 
and  fold  the  fame  land  to  Pain  and  his  heirs,  under  whom  the 
defendant  claimed.    The  tenant  in  tail  dies  in  1663.     Nur/e 

to  the  iflttc 

in  uity  but  that  thev  work  ■  difcontinaaoce.  $6\y.  That  the  difcontinuance  determined  with  tbt 
three  lifCi»tBd  thittheTecond  fine  made  nodifcontinuance.  And  Uftly>That  the  ilTue  io  tail  hjve  twcntf 
>earf  to  make  their  cntnr,  after  the  ezpirarton  nf  the  leafe  for  livcf.  i  Salk.  57.  144.  339,  %  Salk* 
SI.  3  Salk*  34*  S.  C.   Holt  6o.  255.  d.  C.   i  Lutw.  770.  S.C.    i  Dro.  P.  C.  4S.  S.  C. 


Cafe  62. 


Tenant  in  tail 
or  lands  1^  4n- 
rient  demcrne 
levies  a  fine  in 
th£  court  of  Aa« 
tienc  Demefne 
lor  three  lives 
with  warranty, 
levies  a  iecond 
fine  with  war- 
ranty to  the  ufe 
ot  hiofelf  and 
his  hori  and 
then  hargaini 
mid  fella  to  one 
and  his  heirs. 
The  toUowiog 
points  werede. 
■ermined.    i(l. 
That  fines  may 
be  levied  hi 
coorti  of  an« 
«^ent  drmefne. 
sdly.  That  fuch 
fines  are  no  bar 


(  0  '<  Antient  Demefne,  antiquum 
Juminicum  Regis,  confiiU  of  thoi'e  ma- 
nors, which  .  (though  now  perhaps 
granted  out  to  private  fubjeAs)  were 
adoally  in  the  hands  of  the  crown  in 
the  reign  of  Edward  the  Confeilbr,  and 
at  the  accefllon  of  William  the  Con- 
queror; and  lb  appear  to  have  been  by 
the  great  furvey  in  the  Exchequer  called 
Domefday  fiook."  Blackft.  L.  TraOs. 
3d.ed.p.  2i7.F.N.B«  31.  35.  Tenants 
of  lands  of  this  defcription  cannot  fue  or 
be  lued  for  their  lands  by  the  ufual 
teal  anions  of  alCze,  writ  of  entry,  Ike, 
in  the  King's  courts  of  common  law. 
But  the  only  method  of  recovering  thefe 
tenements  is  by  a  peculiar  mod*  of 
procefs,  called  a  writ  cf  Right  Clofe. 
*'  Unkuni  habent  beneficium  recupe- 
rationis  per  quoddam  breve  de  re^o 
;  claufum^"  fays  the  writer  of  Fleta, 
lib.  I.  c.  8.  An  account  of  this 
iritis  to  bjp  found  in  Fitzerbcrt't  N«- 


tura  Brevium  8tb  edit.  p.  23.  The  au« 
thor  of  Fleta  defcribes  thefe  tenants  in 
the  following  manner.  '*  Hinc  t'k  quod 
fokmanni  hodie  dicuntur  efle,  a  focco 
etiam  derivantar»  quorum  tenementa 
funtvillenagiuni  domini  privilegiatum, 
et  ideo  dicuntur  glebs  afcriptitii.  eo 
quod  ab  hujufmadi  glebis  amoveri 
non  debent  quamdiu  folverint  debitas 
penfiones*  nee  c^mpelli  poterunt  ad 
hujufmodi  tenem::nca  tenenda  contrit 
fuas  voluntates,  eo  quod  corpora  fua 
funt  libera''  Fleta  lib.  1.  c,  8.  This, 
pafTage  explains  the  obfervation  of 
Lord  Holt "  that  tenants. in  antient 
deme.ne  are  free  as  to  their  per/ont^  not 
as  to  their  eflaies**  1  Salk.  57.  Holt 
6o,  For  farther  information  upon  this 
fubjed  application  may  be  made  to  the 
4th.  InlUtute  p.  269.  and  to  Sir  W. 
Blackftone's  Law  Tra^s  3d  edit,  p* 
213.237. 

diet 
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dies  in  160^ ;  and  Richard  Guiiiam,  the  heir  in  tail  of  Thomas   Huitr  v. 

^^  .  BOUKKI. 

Guillam  his  grandfather  who  levied  both  the  fines,  enters;  and 
whether  his  entry  was  lawful^  or  not,  was  the  queftion. 

And  it  was  argued  by  Eyre^  that  the  fine  in  antient  demefne 
made  a  difcontinuance  of  the  eftate  tail,  of  which  the  conufor 
of  the  fine  was  feifed.     By  the  common  law  a  fine  might  be  le-» 
▼ied  of  land  in  antient  demefne  in  the  court  of  Antient  De- 
mefne, as  well  as  a  fine  in  C.  B.  might  be  levied  of  freehold  land ; 
and  the  ftatute  1 8  £d.  i  •  de  modo  levandi  fines  does  not  alter  the 
ca^e,  for  .that  ftatute  was  only  declarative  of  the  common  law;        [  94  ] 
but  by  the  ftatute  {a\  de  donis  conditionalibus  a  fine  of  an cftate-tail   ^'^  ^]^  E4w?^ 
was  declared  null;  after  which  a  fine  as  well  in  antient  de-    i-c- 1* 
mefne  as  in  C.  B.  was  not  a  baf  but  only  a  difcontinuance 
until  the  [b)  4th  of  H.  7.  when  a  fine  with  proclamations  was    (^)Sr.  7HeB.  4. 
made  a  bar;  but  this  ftatute  of  the  4th  oi  H.  7.  does  not  extend   ^  ^^ 
to  fines  in  ancient  demefne ;  and  therefore  fines  tliere  as  they 
do  not  make  any  bar,  yet  they  make  a  difcontinuance  to  the  iiTue 
in  tail ;    and  fo  it  was  held  {c)  i  And*  and  it  is  not  any  ob*    (r)  i  Ana.  71- 
jc£lion  that  the  court  of  Antient  Demefne  is  not  a  court  of      '*  ^  **** 
record ;  as  to  the  objcdiion,  that  here  if  there  be  a  difcotitinu- 
ance,  it  difcontinues  the  fee,  becaufe  a  fine  fitr  cenufance  cmne 
eeo^  tsfc.  conveys  the  fee  without  the  word  heirsy  and  I  grant 
that  the  old  books  fay  fo,  but  this  is  doubtful  fince  the  fta^ 
tute  18    Edw.  I*  de  modo  levandi  fines ^  fince  which  ftatute 
there  ought  to  be  an  habendum  of  the  eftate  to  the  heirs  in  fines 
aswell  as  in  other  feofiments  and  grants,  (5V.  Vide  infra  p.  124. 


Almanzor  verf.  Davilack.     In  B.  R*  Cafe  63* 

TH  E  plaintiff  was  nonfuited  for  a  fault  in  the  declara^  ^Mh^  the 

tion,  (i)  and  afterwards  commenced  anew aflion.  And  jj.^^"^]^;!!;^^ 

Holt  C.  J.  faid,  that  it  had  been  ruled  that  tlie  defendant  in  for  idefea  in 

fuch  cafe  (hould  be  admitted  to  common  bail,  (a)  the  dcfeodanc  * 

ihall  be  admittrd 
to  commoii  bail  in  a  new  aAion  broucht.  i  Ld.  Raym.  679.  S.  C«  i  Com.  Dig.  4SK  1  Rich,  ^u 
K.B.113.   Str.439.   1  Wilf.  381*  I  Cromp(.Pr.a9.  Tidd*.  P..  36. 


(1)  According  to  the  report  in  Lord  (a)  The  aathorities  upon  this  point 
Raymond 679,  there  was  a  nonfaitin  this  are  contradictory,  forin  Strange  439.  it. 
cafe  for  want  of  a  declaratioo.  is  laid  down  that  the  defendanu  after  a 
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Cafc<S4-  HiUiardw//:  Jennings.   InB.R. 

VWte  fopri,  rr%  H  E  cafe  above  having  been  argtcd  by  Cartbew  for  the 

X  plaintiff,  was  now  argued  by  Pratt  Serj.  on  the  other 
fide  ;  and  he  infifted,  that  Thomas  the  fon  took  no  more  than 
an  eftate-tail  by  the  vrill  of  his  father  5  for  the  words  "  if  my 
fon  die  without  ifiue  of  his  body**  make  an  eftate-tail,  and  then 
the  words  "  or  under  the  age  of  twenty-one  years'*  arc  re- 
ftridiive,  and  make  the  eftate-tail  determinable  on  hb  death 
under  that  age ;  fo  that  in  either  cafe  the  daughters  ought  to 
{  95  3  ^^^^  *  ^^^  yfoxA  or  is  disjUndive  in  its  proper  fignification, 
and  ought  not  to  be  taken  otherwife,  where  it  is  not  neceffary ; 
and  the  cafe  of  &nvU  and  Gerrard  allows  that  the  fon  had  an 
eftate-tail :  but  to  this  point  no  opinion  was  given  by  the 
Court.  And  Hdt  C.  J.  was  not  for  allowing  the  cafe  of 
Sowh  and  Gerrard  i  as  to  flie  other  point  he  agreed,  and  it  "Wzb 
held  by  the  Court,  that  the  will  was  not  well  executed,  for 
the  plaintiff  was  not  a  credible  witnefs,  as  he  himfelf  was  to 
take  by  the  will ;  for  the  intent  of  the  ftatute  was  to  prevent 
any  pra£^ice'by  peifons  interefted  in  the  obtaining  of  a  will; 
'  and  if  he  who  is  to  take  by  a  will  may  be  a  good  witnefs,  it 

will  be  an  encouragement  to  fuch  practice.     But  by  the  im-. 
|K>rtunity  of  counfel  it  was  adjourned*,  (i) 


non-faitfaffer^dbytheplaitatiFihallfind  faffert  enough  by  paying  coftt  in  the 

fpecial  bail  in  the  fecond  adion.     And  £r(l  aftion*  and  therefore  ought  not  co 

the  reafon  given  is  that  the  plaintiff  be  in  a  worfe  condition  than  before. 

^i)   It  is  f^d    in  I  Freem.   510.  heiirs,  yet  the  latter  words  rf  ke  di% 

'*  That  the  Court  in  both  points  in-  nvith»ui  ijin  make  it  an  eftate  tail  s  (a) 

clined  againft  thr  plaintiff )  vis.  That  for  his  meaning  feems  to  be  plain*  that  if 

the  fon   had  bot  an  eftate  tail,  and  fo  the  fon  had  iffue»  tha(  iffue  ihonld  have 

the  devife  to  the  diOghters  took  effeA»  it ;  if  not,  it  fl&oaid  go  to  the  daugh- 

the  fon  being  dead  without  iffae  ;  for  ters. 
though  it  is  devifed  to  him  and  his 

(a)  Vide  fupra  the  cafe  of  lf§tfimgiam  verfas  JinmMfs»  p*   9a.  and  tbl 
anthorities  there  cited* 
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Blackborough  vtrf.  Davis.  Cafe  dj. 

A  Motion  was  made  for  a  Mandamtis  to  the  fpiritual  court,    a  Mandamut 
after  an  adminiftration  granted  to   the  grandmother,   thc'tplrnnla^ 
that  another  adminiftration  fliould  be  granted  to  the  aunt,  for   J|J"„7|^\^^  * 
by  the  ftatute  of  21  if.  8.  e.  5./  3.  the  fpiritual  court  ought   «"«««>•  « s^|k- 
to  grant  it  to  the  next  of  kin ;  and  if  it  is  granted  to  another,  the    n  Mod.  61 5. 
grant  is  void,  and  this  Court  iuth  power  to  diredi  and  com-  43.  s.  c.  Vu« 
mand   it  to  be  granted  to  the  perfon  who  by  our  law  is   s*J"'Yp 
next  of  kin,  and  (he  is  the  aunt  and  not  the  grandmother ;  as   ^n**  4v-  s.  C. 
to  the  objection,  that  there  m^y  be  an  appeal,  that  is  no  caufe  ^Si.   Gibf. 
why  a  Mandamus  (hall  not  go  to  the  fpiritual  court  j  for  if  the   ]^Jrn%  e! 'u 
Umporal  court  will  not  grant  one,  after  an  adminiftration  is   S57'36>«  Wri 
granted  there,  the  ftatute  will  be  eluded,  for  an  adminiftration 
will  be  granted  [on  an  appeal]  before  a  motion  can  be  made 
for  a  Mandamus.    But  the  Court  was  of  a  contrary  opinion^ 
for  by  the  ftatute  of  31  Ednv*  3.  r.  1 1.  adminiftration  (hall  be     * 
granted  to  fuch  perfon  as  the  ordinary  pleafes }  then  the  fta* 
tute  of  2 1  /f.  8.  r.  5 .  requires  tomake  grantof  the  adminiftration 
to  the  wife  or  to  the  next  of  kin  who  requires  it ;  but  if  the 
ordinary  does  not  grant  it  to  the  next  of  kin,  but  to  a  mere 
ftranger,  yet  the  adminiftration  is  not  void,  but  was  good  upon 
the  ftatute  of  31  Edw*  3.  and  therefore  if  an  adminiftration   Aaminmntloa 
be  repealed  upon  a  citation,  (a)  the  a&s  by  the  firft  admini-   \^lt^^ffg^ 
ftradon  are  good,     6  Co.  1%.  h.  Pachntan'%  cafe.     But  thofe    "«''?;<«  »»«* 
%€t%  could  not  be  good,  if  the  grant  to  a  man  not  of  the  next   («)  %  Ttrm 
of  kin  was  abfolut^ly  void,  and  therefore  the  remedy  for  the       ^' 
plaintiff  is  by  appeal  \  and  if  fourteen  days  elapfe  by  citation 
H4  ox 
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BLAecBo-  or  lefore  adminiftration,  if  the  ordinary  proceeds  to  grant  it 

It  O  V  G  H  Vm 

DAvia.  to  an  improper  perfon,  a  prohibition  (hall  be  granted.     And 

(a)  3  Salk.ai.  ^^^  ^'  J'  ^*'^^  *  ^^^^  ^^  ^^^  George  Sands,  (a)  if  adminiftra- 

Raym.  93.  fJQjj  be  granted  to  the  next  of  kin  of  the  hufband,  the  wife 

J  Keb.  667,  ® 

68^.    I  Sid.  cannot  repeal  it,  but  if  it  is  granted  to  the  next  of  kin  to  the 
wife,  the  hulband  may  repeal  it.     Fide  infra  p.  io8. 


»79 


Cafe  66.        The  King  vcff.  The  Inhabitants  of  Gravefend. 

)       In  B.  R. 

Order  of  remo.  A  Motion  was  made  to  quafh  an  order  of  feflions.  Plrft, 
Thi  pluj^rjlit  ^^  Becaufc  an  order  was  made  by  two  juftices  to  fend  J. 
iheicbyfentio     Goodberrv  from  Gravefend  to  Lawton  her  mailer  in  Ci&o^w/// 

the  maff  er,  and  ^ 

not  to  the  paridi  (with  whom  (he  was  hired  a»  a  fervant  for  a  year)  until  die 
3  Aurn^  jttft.  (hould  be  difcharged ;  and  afterwards  on  the  a  i  ft  of  November^ 
♦^^*  (the  firft  order  having  been  made  on  the  6th  of  November  by  the 

j  uftices  of  Grave/end)  f  another  order  wasmade  by  two  j  ufticesof 
the  county  of  EJ/eXf  to  fend  the  fame  perfon  from  the  parifh  of 
Chadwell  to  the  parifh  of  Gravefend -^  and  it  was  infifted  that 
the  fecond  order  was  ill,  being  made  before  any  appeal  from 
the  firft  order,  or  Difcharge  from  the  fervice*  Sed  non  allo^ 
catur  \  for  the  firft  order  was  to  fend  the  perfon  to  her  mafter^ 
from  which  order  no  appeal  lies,  and  not  to  fend  her  to  th% 
pariQi  of  Chadwell  zz  the  place  of  her  fetdement*  Secondly, 
It  was  objejied  that  the  fecond  order  was  ill,  for  that  the 
words  are,  Thefe  are  to  order  you  to  remove  J.  Goodberry  to  the 
parj/bofGTTLVctendf  and  to  deliver  her,  &c.  there  to  be  provided 
for  according  to  law,  unlefsjbe  be  able  to  provide  for  her/elf  and 
thefe  laft  words  refer  to  all  the  ordering  part,  and  make  the 
order  conditional ;  and  fo  if  (he  was  not  able  to  provide  for 
herfelf  fhe  ought  to  be  removed,  and  if  fhe  was,  fhe  ought  not 
to  be  removed.  Sed  non  allocatur  \  for  thofe  words  are  only 
explanatory  of  the  former  words,  when  (he  ought  to  be  pro- 
Tided  for. 


E 


DeTerm.  Pafch,  13  Will  III.  98 


Thorpe  verf.  Thorpe.    In.  B  R.  Cafe  67. 

RROR  of  a  judgment  in  the  Common  Picas  in  A^   Ifi.fuffie^ent 

JO  •'to  maintain  an 

fumpjtt^  in  which  the  plaintiff  declared^  and  fet  forth  an  Affumffity\t\^% 

agreement  that  he  was  to  releafe  the  equity  of  redemption  to  was »  benefit  co 

a  certain  copyhold  eftate,  upon  which  the  defendant  agreed  to  ^V*^Sd"JU 

the  payment  of  feyen  pounds;  and  although  the  plaintiff  had  the  pUintiflT. 

performed  his  part  of  the  agreement  yet  the  defendant  had  s.  c.  i  Ld.  * 

not  paid,  lie.    The  defendant  pleaded  the  releafe  of  the  SjTsla^' 

equity  [in  which  were  general  words  of  releafe  of  all  demands]  ^^^  ^\%tio6. 

in  bar;  and  the  errors  af&gncd  w«re,  firft,  an  equity  of  re-  4SS-  S*  e. 

demption  is  not  valuable,  being  a  thing  that  is  only  in  Chan-  s.  c.  \  hU, 

eery,  and  of  which  the .  common  law  takes  no  notice.     Se-  ^"y'gl'Ene. 
tondly.  That  the  plaintiff  ought  to  (hew  how  he  was  intitled'  34i-  «  P«^» 

'  "^  **  on  Coot.  357. 

to  the  equity  of  redemption,  for  it  may  be  that  he  hath  an   Cowp.a94. 
equity,  and  yet  the  releafe  of  it  be  of  no  value,  although  it   i3g^"Hob.'a'i$.. 
were  true  that  generally  an  equity  is  valuable;  and  this  cafe  is 
like  the  cafe  of  Barber  and  Fox^  (a)  2  Sound.  1 34,   136.     A/"   .  .    y 
yLrn^/ againft  an  heir  upon  a  promifeto  pay  a  debt  due  by   159.  s.c.        \ 
bond  from  his  father,  held  ill,  becaufe  it  was  not  (hewn  that  S36.  S.C.' 
the  heir  was  bound  by  the  obligation,  which  (hall  not  be  in- 
tended fo.     Sti/e  245.    Thirdly,  that  this  releafe  of  the  equity 
of  redemption,  having  words  in  it  fttfficient  to  difehargo  the 
promife,  maybe  pleaded  in  bar  to  an  Affum^t  founded. upon 
the  promife,  becaufe  this  a£kion   is  not  founded  upon  the 
making  of  the  releafe,  but  upon  a  promife  to   do  another 
thing ;  and  fo  it  appears. -Miir.  75.  (5)  Cro.  Eliz.  303,  703  {c)    (*)Ptph-s«"-     • 
889*     And  if  the  afiion  is  not  founded  upon  thp  mutual  pro-  <c)  Uowtsr^ 
mife,  but  upon  the  making  of  the  releafe,  then  it  ought  to  be   JxOT«liJi* 
averred  that  the  plaintiff  had  made  a  releafe ;  and  it' is  not  Fuf-  44>* 
ficient  to  fay  that  he  had  performed  all  on  his  part,  as  appears  ' 
by  the  reafon  of  the  cafe  in  Cro»  Car,  19* 

But  it  was  obje&ed,  that  the  general  words  of  the  releafe^ 
which  was  intended  for  a  particular  purpofe,  viz.  to  releafe 
the  equity  of  redemption,  (hall  be  reftrained  to  the  fubjeA 

3  matter* 
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T]^s»B  •.     matter.    To  which  Mr.  Cotper  anfwcrcd,  that  it  is  true  where 

the  words  are  all  in  one  fentence,  as  in  the  cafes  cited,  it  (hall 

be  to.    But  here  are  different  claufes,  for  firft  he  releafes  his 

equity ;  and  then  begins  another  fentence,  *'  I  do  alfo  rekafc 

'         "  all  other  anions,  demands,  iic.^ 

To  the  firft  error  afllgned  it  was  anfwered,  that  an  equity 
of  redemption  is  within  the  notice  of  the  Court,  which  takes 
conufance  of  trufts  and  other  a£ts* 

To  the  fecond  error,  that  if  it  do  not  appear  that  it  [the 
equity  of  redemption]  is  not  raluaUe,  it  (hall  not  be  intended; 
the  cafes  of  a  furrender  of  a  kafe  at  will,  istt.  are  of  things 
apparently  of  no  value,  and  therefore  they  make  no  confidera- 
tion  \  but  it  is  fufficicnt  to  maintain  an  AJfum^  if  the  confi<» 
deration  was  a  benefit  to  him  who  was  the  defendant,  or  be 
Tks  r«]fa*  of  ^  ^7  trouble,  or  prejudice  to  the  plaintiff.  And  by  Holt 
aae^aity  of  rt-   Q^  J,  ^  rclcafe  of  an  equity  of  redemption  is  a  valuable  and 

vcniptioB  It  s 

fopd  eoafidert^     a  good  confidcratton  for  an  AJfuwtffii ;   then  if  the  thing  done 

^^oa^raB«y.  .^  good,  confidcrable  and  valuable,  the  promife  to  do  it  is  % 
If i*£l!S^wm"*  fiifficient  conCderation  \  for  although  this  adion  is  founded 
te  a  so^  coofi-  upon  the  promife,  yet  an  aft  to  be  done  purfuant  to  fuch  pro« 
mit  to  4»  it  ii  mife  is  the  ground  of  the  aflumption  ;  as  where  a  man  pro« 
^    *  mifes  to  deliver  a  horfe,  and  another  promifes  20/.  the  2oA  it 

to  be  paid  for  the  horfe,  and  the  delivery  of  the  horfe  is  to 

be  prefumed  purfuant  to  the  promifet 


]f«aMacov»» 


And  as  to  the  declaration,  if  a  man  covenants  io  do  (eve« 
•^Jj'!^^^*'  ral  things,  and  alledges  performance  generally  on  hispart» 
kit  deciarattoa  though  he  ought  to  have  alledged  the  performance  of  fcveral 
•eiai  «?<!»€*>  things,  yet  this  is  aided  by  the  appearance  and  plea  of  the  dc^ 
thtJTi^^b^  fcndant,  ^i  adjomatwr.  Afterwaxd*  the  j^d^jmcut  wtft 
tbewm^oci    affirmed*    \&alk.in%^ 
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\axitverf.  G>tton  and  Sir  Thomas  Franklin.      CjfefiS. 
In  B.  R.    (i) 

THIS  was  an  a£tion  upon  the  cafe.  The  plaintifFdeclarct  The  poft  madcr 

upon  theilatute  of  12  Car.  2.  r.  35.  by  which  the  poft-  fbhTfor  eichc- 

office  is  crcfted,  and  "  one  mafter  appointed  by  the  king  under  S!e  nwHience^' 

"  iiis  letters  patent,  called  the  poft-mafter  general,  who  and  his  •^  **>«  receiver 

n       r  .1  ootofalewff 

'*  deputy    (hall  appoint  polls  for  all  letters;    that  on  the  delivered u the 
26th  of  May^  12  Car.  2.  by  letters  patent  the  poft-officc  was  f*Ravin!*64«. 
creded ;  that  by  patent  bearing  date  the  firft  year  of  W.  tiM.   |  ^•'*^'  »7:  '♦J* 
the  office  of  poft^mafter  general  was  granted  to  the  defen«   5  Mod.  455. 
danis,  inrith  all  profits,  bfr.  with  a  fee  of  1 500  A  per  ann.  to  be   11  Mod.  471. 
paid  by  the  king ;  that  the  plaintiflF  inclofed  exchequer-bills  ^^^  -^^  5  ^^ 
11^  a  letter  dircacd  to  J,  Jones^  at  Wmefier^  and  delivered  c*iih.4S7.&-C, 
the  letter  to  the  defendants  in  the  office,  &r.     Upon  not  s.  c. 
guilty  pleaded,  a  fpecial  verdi^  was  found  to  this  effefi  :  that  ^,3,      *^    ' 
there  was  fuch  an  ad  of  X2  Car.  2.  as  was  fet  forth  in  the   « ^^^  ^'i- 
declaration  \  that  a  poll-office  was  ereded  between  London  and   1  Btc.  Abr.  47- 

%  R^^  Akfev  vSt 

Wwcefitr ;  that  a  grant  of  the  office  of  poft-mafter  general  was  Harf«  Co.  Luk' 
nude  to  the  defendants,  as  was  fet  forth  in  the  declaration,  *'*^'  °'  ^ 
with  a  claufe  that  they  (hould  not  be  charged  for  the  default 
of  %  deputy  or  other  perfon,  but  only  for  their  own  default } 
that  fuch  letter,  as  was  fet  forth,  with  exchequer-bills  inclofed, 
was  deliveftd  to  ■ ,  an  under-agent  at  the  poft-office, 

and  was  there  opened^  and  the  bills  taken  out;  and  if,  lie*  for 
the  phintiff,  \sft. 

Gould  ].  was  of  opinion,  that  judgment  ought  to  go  for  the 
defendants.  .Firft,  from  the  nature  of  the  office,  which  was 
for  the  carrying  of  letters ;  and  then,  if  the  cafe  is  confidered 
in  parts,  I  hold,  that  for  the  mifcarriagc  of  a  letter  only  ah  .     . 

a&ion  will  not  fie,  for  the  damage  is  not  of  any  value ;  but 
if  there  (hould  be  any  fpecial  damage  t>y  the  mifcarriage  of  a 
letter,  I  determine  nothing. 


(1)  Tbiseafe  was  recognised,  and    cafe  it  was  decided  that  the  poft*  maf- 
the  opinion  of  the  three  judges  was  con-     mafter  was  liable  lor  no  default  but 
firmed  in  a  late  cafe,  ^Ifii/Uld  verf.  id.    his  own.  p.  765. 
Oojftmork  d.  Cowp.  754,  in  which 

Seco&dly, 
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Laiii  v.  Secondly,  if  an  a£lion  will  lie,  it  mull,  be  in  confideratton 

VOTTOM* 

^       ^  of  a  contrad,  cxprefs  or  implied;  no  exprefs  contradl  ts  al* 

ledged;  and  no  contract  can  be  implied;  for  the  office  was 
[  loi  ]  ereded  by  ad  of  parliament,  and  by  the  words  of  the  ad  a 
truft  is  repofed  in  the  deputies,-  fa^r .  by  which  it  appears,  that 
the  intent  of  the.ad  was  not  to  make  the  poft-mafter  general 
chargeable ;  and  therefore  if  the  poft-mafter  dies  the  office 
continues,  which  (hews  that  the  office  does  not  depend  upon 
the  poft-mafter;  and  who  fliall  be  charged  if  fuch  an  accident 
happens  in  the  time  of  a  vacancy  ? 

Thirdly,  here  the  king  i$  the  head  and  principal  of  the 
office ;  all  the  minifterial  part  is  intrufted  with  the  poft-maf- 
ter, his  deputies  and  agents,  but  all  the  piofits  and  revenue 
appertains  to  the  king ;  by  the  paragraph  of  this  ad  the  pe* 
nalty  upon  carriers,  Uc.  who  carry  the  letters  is  to  be  divided 
between  the  king  and  the  informer.     So  in  paragraph  6. 

Fourthly,  in  this  cafe  it  is  impradicahle  to  take  care  of  all 
the  agents,  and  impoffible  to  take  care  for  the  fecurity  of 
thofe  agents  who  travel  by  night  and  by  day,  and  out  of  the 
kingdom ;  and  the  cafe  of  Atorfe  and  Slue  goes  upon  this  rea- 
fon,  that  the  mafter  of  a  (hip  may  take  fecurity  and  fufficient 
care  of  all  under  his  command :  in  the  cafe  of  an  innkeeper^ 

(«)  t  Co.  3ft  b.    (^)  ^  ^^*  ""•  ^^^^  — ^  ^  hoftler  is  anfwerable  when  the 

Caljc*icaic«  goods  are  purloined  within  the  inn,  but  not  if  they  are  fent 
abroad ;  as  a  horfe  to  pafture,  &r.  for  dien  the  inn-keeper 
cannot  fecure'himfelf.     A  fador  is  not  fubjed  to  account  for 

ih\  Riym.  aio.   V^^^ purfoioed.   As  to  the  cafe  of  Morfe and  Slue^  {b)  i  Vent. 

s  Uv.  69.  ipo,  238.  whec^  it  was  refolvcd,  that  a  mafter  of -a  fliip  wa&' 

1  MOO*  8c« 

%  ICeb.866.  liable  for.good^  laken  out  of  a  (hip:  in  port,  it  was  for  three 
133.  i.  <X  "**  teafons.  Firft,  he  receives  part  of  his  wages  and  falary  by 
contrad.  Secondly,  he  is  the  perfon  known  by  the  law,  for 
he  may  pawn  the  ihip..  Thirdly,  he  may  make  a  fpecial  con- 
trad  and  caution  for  the  carriage  ;  but  all  thefe  reafons  fail  in 
the  prefent  cafe.  But  if  the  poft-mafter  general  were  gene-« 
rally  chargeable,  yet  he  is  not  fo  in  the  prefimt  cafe ;  for  the 
delivery  of  exchequer-bills  is  a  matter  out  of  his  province^ 
and  the  femnt-  oogl^t  not  to  have  received  them ;  he  was  not . 

mtrufted 
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Lanb  v. 

Cot  TOM* 


intTttfted  for  that  purpofe,  and  by  confcquencc  the  matter  Is 
not  liable  i  and  it  is  fovnd  hj  the  fpecial  verdi£k|  that  he  was 
intruded  for  the  carriage  of  letters^  and  not  for  that  of  other 
things. 

Pofvys,  J.  Poft-Mafters  before  the  ftatute  of  12  Car.  a.  who  foft-mtftew  bt- 
of  their  own  heads  fet  up  pods,  were  liable  as  common  car-  ciir.i.wereiubte 
Tiers,  if  letters  itrhich  they  carried  mifcarricd  j  for  it  was  a  vo-    ?[^J^  "* '"" 
lunury  undertaking  of  their  own,  though  the  premium  was  of  J  ^'^^^ 
tittle  value  ;  and  this  is  agreeable  to  the  reafon  of  Southcci^  Cowp.  759- 
cafe,  4  Co.  84.  a. 

But  I  am  of  opinion,  that  in  this  cafe  the  a£tion  does  not 
lie  againft  the  defendants.  I  admit,  that  exchequer-bills  are 
not  properly  treafure,  nor  different  from  other  bills,  but  in 
circumfiances  which  encourage  their  currency,  but  do  not 
compel  it;  and  the  verdi£l  finds  only  that  the  plaintiff  was 
poflefled  of  eight  bills  of  credit :  but  if  they  were  treafure  I 
do  not  fee  any  diverfity  ;  for  by  the  ftatute  all  packets  are  to 
be  carried  without  diftinAion,  the  words  are,  **  every  packet 
**  of  letters  and  other. things  fo  much  per  ounce  j**  fo  that  if 
a  man  fends  gold,  jewels  or  other  treafure,  I  apprehend  that 
fuch  packet  is  of  the  fame  nature  with  a  packet  of  letters. 

Then  it  is  to  be  confidered,  whether  the  defendants  in  this 
cafe  are  liable  without  their  adual  default,  by  the  iiegledl  of 
their  agents,  (a)  (for  on  an  a£lual  negle£l  or  default  in  the  de-   .  ^  F^ft.mafttr 
fendants  themfelves  I  hold  that  they  are  liable ;)  but  here  the   s«n««^  »?*»"^ 
verdid  finds,  that  the  bills  were  taken  by  a  perfon  unknown,   hit  owo.  Cow^ 
and  therefore  I  am  of  opinion  that  the  defendants  are  not  liable.   ^  bm.  AW.5ii. 
The  ftatute  doth  not  direSly  charge  them,  and  yet  the  rates  of 
letters  and  packets  are  fixed,  and  the  Poft-Mafter  cannot  alter 
them  s  but  before  the  ftatute  he  might  have  fixed  what  rates 
he  pleafed.    The  letters  are  received  in  the  night  of  perfons 
unknown,  delivered  out  to  boys,  who  cannot  give  fufficient  fe- 
curity;  they  muft  (as  it  happens)  be  carried  by  the  poft  on 
the  Sandayt  when  the  county  cannot  be  fued  if  the  mail  be 
robbed  ;  they  muft  be  carried  to  parts  out  of  the  realm ;  the 
ftatute  fays  nothing  of  the  value  of  things  to  be  carried,  it 
takes  notice  of  the  quantity  and  weight,  but  not  of  the  value } 

which 
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Cot  T%r^  which  (hews  that  the  Legiflature  did  not  intend  that  parcels  of 
great  value  fliould  be  conveyed  by  the  poft ;  and  if  fuch  an 
a£tion  as  this  were  to  be  allowed  the  office  would  be  de- 
flroyed. 

Then  the  principat  point  to  be  conGdercd  is,  whether  the 
poft-mafter  (hall  be  chargeable  for  a  mifmanagement  in  the 
office ;  and  I  am  of  opinion  that  he  ought  not ;  for  by  the  let- 
ters patent  by  which  the  office  is  granted  to  the  defendants 
it  is  provided,  that  they  (ball  not  be  liable  but  for  their  own 
default }  for  they  are  not  officers  for  their  own  benefit,  but 
for  the  benefit  of  the  king  i  the  defendants  are  only  allowed 
a  falary,  and  are  obliged  to  manage  the  office  according  to 
the  inftrudions  which  they  from  time  to  time  receive  from 
the  king  \  the  fecurity  taken  by  them  of  inferior  officers  is 
taken  in  the  name  and  for  the  ufe  of  the  king  \  and  the  waget. 
of  thofe  inferior  agents  are  paid  by  the  king,  and  limited  by 
the  Conuniffioners  of  the  Treafury, 

If  it  is  objeAed,  that  in  this  cafe  a  wrong  is  done  without 

a  remedy ;  it  is  frequent  that  damage  happens  where  a  maa 

cannot  come  at  any  remedy.    The  verdid  fays,  that  the  da- 

Cjwi.  76<,        tnzge  was  done  by  a  perfon  unknown ;  if  the  perfon  were 

known,  no  doubt  an  adion  on  the  cafe  will  lie  againft  him. 

Turien  ].  The  aAion  lieth  not  againft  the  defendants ;  for 
the  poft-mafter  general  is  not  liable  for  die  default  of  his  offi- 
cers and  under-agents  i  for  this  is  not  an  antient  office,  as  ap- 
pears«  Latch  8 1,  and  if  it  is  a  new  office,  it  is  not  within  the 
reafon  of  the  antient  offices  s  and  this  cafe  differs  from  the 
cafes  of  the  fame  nature  in  moft  of  the  circumftances  men- 
tioned before :  and  further,  exchequer4>ills  are  now  made  a 
fpecies  of  the  money  of  England^  which  was  never  intended 
to  be  conveyed  by  the  poft. 

T«tt  ea  BailiD.        ^^'^  ^*  J'    '^*' '"  *^  ^*^^  '  ^^^  ^^^^^  ^^^  ^^^  ^^^  "^^ 
f'  '•^^  mas  Franklyn  are  conftituted  poft-mafters  general  by  letten 

patent  of  the  3d  of  May  the  3d  of  Wliliam  and  Mary^  pur- 

iuant  to  the  ftatutc  of  12  Car.  a»  and  thereby  have  power  to 

makq 
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make  dqputiet,  &r.  but  sire  and  ought  to  purfue  dire£Uon8  re- 
ccived,  sic.  and  have  a  faiary  limited,  &r. 


Lawi  ^ 


Upon  which  cafe  I  hold  that  an  a£lion  lieth  for  the  plain-  i  Cmd.  Sir 
tiff;  I  do  not  deliver  any  opinion,  whether  an  a£tion  lieth  ^^  ^^^ 
when  a  letter  is  loft  upon  the  road,  for  that  differs  much  from 
the  prefent  cafe :  but  the  reafon  upon  which  I  refy  in  the  pre* 
fcnt  cafe  is,  that  by  the  ftatute  of  12  Car.  2.  a  fpecial  truft  is 
repofed  in  the  poft-mafter  general  for  tlie  fafeguard  of  letters  $ 
the  ftatute  extends  the  benefit  of  the  fubjeA  in  the  fafe  and 
fpeedy  conveyance  of  them* 

Secondly,  the  office  is  ere^d  in  a  certain  place,  viz.  in 
Lmdon. 

TI)irdly,  the  poft-mafter  general  hath  the  general  care  and 
government  of  the  whole  office  committed  to  him,  all  others 
are  his  deputies ;  and  this  office  diffi:rs  nothing  from  the  office 
of  marflial  of  the  King's  Bench,  or  thofe  of  other  officers.  ^Ijjjjjjle  fcr 
13  H.  6.     A  gaoler  is  chargeable  for  an  efcape,  although  the  Jl*^^?^** 
prifon  be  broke  open  by  rebels,  and  this  even  in  the  cafe  of  broiuaoycobf 
prifoncrs  for  debt,  in  which  the  (a)  ftatute  gives  a  capias^   ^^^^^  E4.]^t7« 
and  where  there  was  no  imprifonment  by  common  law  \  as  !!l.!??'!!!?" 

*  '  inCOC  m%  COM* 

appears  by  3  Cb.  x  i.  *.  Sir  W.  Herherft  cafe.  mo«  Uw  fcc    '- 

Co*  LitttftoOtb* 
Here  is  a  confideration,  and  hire  paid  by  the  fubjedt  for  %  \n(t.  304* 

letters  carried  ;  and  that  is  the  foundation  of  the  charge  upon'  \^^  *    *^ 

an  inn-keeper.     But  if  goods  are  left  at  the  inn  by  a  ftranger  *  *"*J^'  *3-  99* 

[not  a  gueftj  he  is  not  liable,  for  there  accrues  no  benefit  to  Aa  mo.kcrper 

him ;  but  for  a  horfe  left  in  the  livery  ftable  he  is  liable  \  and  ^oodb  idTt  it  tbt 

fo  in  the  cafe  of  a  hoyman.  {b)  Hob.  1 7.  J-  ^  •  *•"" 

(*)  Cro.  jic. 

I  do  not  allow  any  difference  between  ah  office  conftituted  330-  s.C. 
by  ftatute,  and  one  at  common  law,  for  without  doubt  an  offi-^  1.  s.  c. 
ctr  fliall  be  charged  in  the  one  cafe,  asLwcU  as: in  the  other;  "7cr■Re^H• 
and  this  without  contra£k  exprefs  or  implied }  but  it  is  ob- 
jt£ted,  that  the  poft-mafter  hath  not  any  benefit  by  the  car- 
riage ;  I  anfwer>  that  the  party  pays  a  pretniumy  ariH  that  is  tlie 
reafon  why  he  (hall  have  a  remedy,  which,  cannot  be  but  by 
the  general  officer.     But  here  the  poft-mafter  general  hath  a 
benefit,  for  he  hath  a  (alary  of  ijo^/.  a  year,  and  that  out  of 

the 
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LANt  «• 

COTTOM* 


the  profits  of  the  oflSce,  and  Aereforc  this  cafe  is  like  the  cafe 

of  Aior/e  and  Slt/e^  1   Vent,  of  a  mafter  of  a  fhip;  and  it  is 

there  faid  that  the  mafter  of  a  (hip  may  refufe  to  uke  the  goods 

A  carrif r  mvf      aboard  till  the  time  of  the  voyage  v  fo  may  a  common  carrier 

refufe  to  teceivc  •       r     -  ./- 1 

^oodi  before  he     Until  the  time  of  his  fetting  out ;  but  if  he  takes  them  into  the 

ouu*  ^  ^   '      warehoufe  before,  he  (hall  be  charged. 
iLd.Rajiii,65S« 

( I )  This  cafe  is  founded  upon  the  fame  reafon  with  all  the 

other  cafes  of  the  fame  nature,  viz*  of  a  carrier,  hoftler,  Wr. 

who  are  not  charged  unjuftly,  but  with  the  higheft  equity, 

viz.  becaufe  of  the  impoflibility  of  the  proof  of  a  fpecial  da-« 

mage,  for  a  carrier  may  be  confederate  with  evil  perfons,  and 

the  proof  of  fuch  confederacy  will  be  impoflible;  and  there« 

fore  by  the  law  of  all  nations,  a  man  in  fuch  cafes  (liall  be 

diarged,  and  whenever  our  law  agrees  with  the  civil  law,  it 

fliall  be  intended  to  be  founded  on  the  fame  rea(bn. 

An  i^oh  ley  But  It  is  faid  that  a  carrier  robbed  may  fue  the  county,  but 

^e^tteft^i^M   ^^'^  "  ^y  *^  ^^t^Jitc  of  lyinchefter  13  Edw.  i.  and  an  aftion 
•f  Winton.         lay  againft  the  carrier  before  by  the  common  law, 

1  T«  Rep*  72« 

••  It  is  objeftcd  that  an  inn-keeper  hath  fcr\'ants  to  watch  in 

his  houfe  all  night  \  fo  may  the  poft-mafter  general ;  but  then 
it  is  obje£led,  that  the  poft-mafter  manages  his  office  by  nigh^ 
and  this  is  ufed  as  an  argument  in  excufe  of  the  poft-mafter, 
which  is  an  argument  for  the  charge  upon  an  inn-keeper. 

But  although  I  compare  this  cafe  to  the  cafe  of  a  common 
carrier,  yet  it  is  not  faid  by  me,  that  the  poft-mafter  (hall  be 
charged  for  mifcarriage  upon  the  road  (for  I  give  no  opinion 
,  in  fuch  a  cafe)  and  there  is  much  diverfity,    for  a  carrier  is 

bound  fafely  to  keep  and  fafely  to  carry,  but  the  poft-mafter  is 
bound  fafely  to  keep,  not  to  carry  but  to  fend.  So  in  the 
cafe  of  Morfe  and  Slue^  it  was  agreed  that  the  mafter  of  a  (hip 
(hall  not  be  charged  for  a  robbery  on  the  high-fea,  nor  an  inn- 
keeper for  a  horfe  fent  to  pafture^  but  if  a  man  orders  the 


(1)  Lord  Mansfield,  10  the  cafe  of    no  refemblance  exiils  between  a  poft- 
WbitJieU  V.  Ld.  Li  Dtj'ptnfir^  ic  at  op-    mafier  and  a  carrier.  Cowp.  764. 
pofes  this  dodlrine,  and  dedarci  that 

hoftlcc 
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hoftler  to  fend  his  horfe  to  pafture  when  he  is  cool>  and  be* 
fore  that  he  is  ftolen^  the  inn-keeper  fhall  be  charged* 
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Lavi  v. 

Cotton. 


The  poft-mafter  cannot  refufe  the  acceptance  of  a  thing  Anaftion  lieth 

which  is  proper  for  his  carriage,  but  an  a^ion  lleth  agaiiift  /^  e^ufmgto 

him  for  fuchrcfufal,  as  weU  as  againft  a  Smith  for  refufing  to  ^^^^  ^^^^'^ 
Ihoe  a  horfe. 

Then  exchequer-bills  are  proper  to  be  fent  by  the  port  as 
well  as  bills  of  exchange,  and  the  (latute  doth  not  reftrain  the 
poil-mafter  to  the  carriage  of  any  thing  in  particular. 

It  hath  been  objected  that  exchequer-bills  have  been  infti-  a  hteiAU 

tutcd  fince  the  ftatute  of  12  Car.  i.but  if  they  are  proper  to  ty  o*f  Vifta*"*" 

be  fent  by  the  poft,  though  they  are  newly  created,  they  are  j^'«'*c  P'jv*''«flr 

witliin  the  ftatute  made  before,  as  in  4  G?.  4.  b.  Fernon*s  cafe;  a  P  owni.  1 15. 

where  a  devife  to  a  wife  for  a  jointure  by  force  of  the  ftatute  %, .  j,,n«,  188. 

of  32  H.  8.  was  holden  a  good  jointure  within  the  ftatute  Cro'^EiU  177^ 
of  23  H.  8.  made  before. 

With  the  fame  reafon  it  may  be  faid  that  trover  does 
not  lie  for  exchequer  bills  taken  from  the  pofTeiTion  of  one  by 
another  and  converted,  as  that  exchequer-bills  are  not  to  be 
carried  within  the  ftatute  of  12  Car.  2.  Bills  of  exchange  pay- 
able to  bearer  are  good  bills  and  ought  to  be  paid,  but  bills 
payable  to  order  are  for  the  convenience  of  indorfement,  for 
every  indorfor  becomes  liable. 

It  is  objeded  that  nothing  is  to  be  paid  for  a  bill  of  ex- 
change, and  therefore  the  poft-mafter  is  not  liable  for  it ;  but 
payment  is  made  for  the  letter  which  inclofes  the  bill  of  ex- 
change, although  it  is  not  inlarged  in  refpeft  of  the  bill,  and 
the  letter  fliall  be  intended  to.be  in  refpedl  of  the  bill ;  a  gueft 
pays  nothing  for  tlie  cuftody  of  his  goods,  but  the  inn-keeper 
ihall  be  charged  for  them,  in  refpe£l  of  the  benefit  which  h^ 
hatb  for  the  diet  of  his  gueft  ;  or  if  the  poft-mafter  hath  no 
benefit  for  bills  of  exchange,  yet  being  a  public  officer  in- 
trufied  with  tliem,  he  (hall  be  charged  for  the  negligent  cuf- 
tody of  them  ;  it  is  granted  that  a  poft-mafter  before  the  fta-  [  107  ] 
tute  of  12  Car.  2.  was  chargeable  with  the  mifcarriage  of  let- 
ters or  goodji*     Then  that  ftatute  does  not  alter  the  nature  of 

Vol.  I.  I  the 


107  De  Term.  Pafch.  13  Will.  III. 

Lahk  V.  the  office,  but  only  confines  the  carriage  of  letters  to  certain 
fpecial  perfons  ;  as  before  the  a£l  of  parliament  he  was  liable, 
and  now  that  zSt  obliges  all  perfons  to  fend  by  the  poft-maftcr, 
(hall  the  fubjedl  by  the  (ime  a£b  be  oufted  of  his  remedy  ? 

f nfra  p.  469.  Another  objcftion  is,  that  an  adion  may  be  brought  againft 

the  fub-agcnts,  but  for  neglefl:  the  principal  muft  anfwer  for 
his  inferior  officers* 

The  poft-maftcr  hath  the  whole  management  of  the  office ; 

if  he  makes  a  deputy,  although  for  life,  he  may  turn  him  out. 

HoS  13.  39  H.  6.  I.     He  hath  the  fole  power  to  make  and  turn  out 

his  deputies,  and  therefore  muft  anfwer  for  his  deputies  and 

all  his  officers. 

Another  objeflion  is,  that  they  arc  all  butfellow  fervants,  and 
ill  receive  their  falaries  of  the  King;  but  they  are  retained  bjr 
the  poft-mafter  and  under  his  command,  and  then  they  are  his 
fervants ;  but  fuppofe  it  granted  that  they  are  not  the  fervants 
of  the  poft-mafter  J  then  the  cafe  will  be,  that  the  defendants 
who  are  intrufted  by  virtue  of  an  ad  of  parliament  with 
the  management  of  an  office,  employ  perfons  in  that  office 
who  arc  not  their  fervants,  and  who  imbezil  goods  brought 
thither,  and  tlicn  the  defendants  muft  be  anfwerablc  for 
thfcm. 

Anotlicr  objeftion  is,  that  the  a£l  of  parliament  of  12  Car.  2< 
never  intended  that  the  poft-mafter  general  fliould  be  anfwcr- 
able  for  the  negleft  of  his  deputies  and  fervants ;  but  that  does 
not  appear,  and  is  only  gratis  di5lum\  and  it  fcems  to  me  that 
tlie  adi  of  parliament  did  intend  it,  for  when  an  a£k  of  par- 
liament makes  a  new  officer,  and  intrufts  him  with  the  pro- 
perty of  the  fubjeft,  it  is  to  be  prefumed  that  the  aft  pf  par- 
liament intends  to  make  him  chargeable  as  otlier  officers  of 
tlie  fame  nature  are ;  and  the  ftatute  fiys  that  he  is  conftituted 
for  the  fafe  difpatch  of  letters ;  and  by  another  claufe  it  ap- 
r  108  1  pears  that  the  afl  of  parliament  intended  to  make  him  an« 
fwerable  for  his  fcn^ants  apd  deputies;  for  it  is  provided  that 
the  poft-mafter  and  his   fubftxtutes  iball  provide  poft-horfes. 
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tSc,  and  for  default  the  poft-mallcr  Ihall  pay  5/.  fafr.  the  poft-   ^^^i  v. 
tnafter,  without  mentiotK  of  his  deputies. 

.  Ariother  objeflion  is,  that  the  oflke  by  this  means  will  be 
deftroyed;  but  ought  ive  to  prefcrve  the  office  to  the  prejudice' 
of  the  fubjeft  ?  the  office  will  be  more  ca:T^fuI>  and  if  it  takes 
fufficient  care  it  cannot  be  deftroyed. 

Another  obje^iion  is,  that  exchequer  biHs  fhay*  be  fent  by 
another  way;  but  a  man  has  a  right  fo  make  his  eledion  by 
which  way  h^  Will  fend  them :  fhall  an  inn-keeper  anfwcr  for 
goods  (lolen  in  his  inn,  when  the  gueft  might  have  been  enter- 
tained in  another  inn  ?  certainly  he  (hall ;  but  exchequer  bill» 
cannot  be  fent  by  any  other  way  with  fo  much  fpeed. 

It  bath  been  ;iked  by  way  of  obje£lion»  (hall  the  Poft-maf-^ 
ter  be  anfweraUe  [for  things  of  great  value]  when  he  hath  fo 
fmall  ^premium  ?  certainly  he  (hally  if  he  is  charged  by  the  law, 
and  he  accepts  of  the  office  upon  fuch  te? ms^  Another  objec- 
tion is,  that  the  Patent  of  the  defendants  fays,  that  they  (halt 
not  be  an(werable  for  their  fubftitiites  in  any  default,  but  only 
for  their  oiim  proper  negled  -,  but  this  claufe  regards  only 
fhe  inibezilment  of  the  Revenue.  And  yet  Judgment  was  given 
by  the  opinion  of  three  Judges  for  the  defendants.  ( i ) 

(1)  At  the  end  of  this  cafe  repott-ted  artt  (eeiag  that,  paid  tde  mdlftfy  to  Che 

(>y  Ld.  Raymond  we  find  the  following  plaintiff   as   I    was  informed,      i    Ld« 

(Hbfervatibn  i  "  Bat  however  the  plain-  Raym.  658.  Cowp.  76a.     3  Pn  Was. 

tiff  intending  to  bring  a  writ  of  error  ^^^.  in  note. 
•pon  the  faid  judgment^   the  defend- 


Blackborow  ver/1  Davies.     In  B.  R.  Cafe  69. 

IT  was  now  urged,  that  the  grandmother  was  in  equal  de-  VWc  fapni  p. 

grce  with  the  aunt  \  and  fo  thought  the  Court  5  for  the  mo-  ^  ' 
ther  is  nearer  of  blood  than  the  brother,  (and  therefore  the  fta- 

tute  of  I  JW.  2.  r,  {a)  was  made  to  give  didribution  to  the  {a)  1  Jk.i.  cs 

brother  with  the  mother)  and  by  confequence  the  grandmother  *^'  '  ^' 

I  2  is 


^09 
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Blacksokow    Is  in  equal  degree  with  the  aunt ;  ( i)  the  defcent  to  an  uncle 
Datixs.       is  not  immediate,  but  mediate,  and  th^  pleading  of  fuch  a  de- 

And  the  Mandamus  wa9 


fcent  ought  to  fhew  how  he  is  heir, 
denied  by  the  whole  court. 


(i)  There  19  much  obfcurity  here ; 
and  I  apprehend  from  the  other  reports 
of  the  fame  cafe»  we  fhould  read  and  iy 
ionjequence  the  granamother  is  ntanr  in  ds- 
gtee  than  the  aunt,  for  if  (he  was  only 
equal  in  degree^  the  aunt  would  have 


been  entitled  to  her  di^ribative  (hare, 
which  was  denied  upon  the  ground  of 
her  being  more  remote.  i  Salk.  38. 
251.  12  Mod.  622.  Prec.  Ch.  527.  3 
Vez.  215.  ^ 


Cafe  70. 


The  King  verf.  Eller.     In  B.  R. 


When  the  coort  /Tp  HIS  was  an  information  againft  the  defendant  for  coun- 
-■*  terfeiting  feveral  receipts  of  fcveral  pcrfons,  to  whom  fums 
of  money  were  due  out  of  the  exchequer,  by  means  of  which  re- 
ceipts he,  without  the  privity  of  the  perfons  to  whom  the  money 
was  due,  did  receive  the  fums  aforefaid.  The  defendant,  as  to 
the  counterfeiting  of  the  receipts  or  knowing  them  to  be  coun- 
terfeited, pleaded  not  guilty;  and  as  to  the  refidue  of  the  infor* 
mation  he  pleaded,  that  he  received  the  faid  receipts  of  one 
Smithy  a  folicitor,  and  received  the  monfcy ;  and  after  a  dif- 
covery  of  the  fraud  in  Smith  he  gave  notice  to  the  perfons,  and 
paid  the  money  to  them  without  prejudice  to  the  Exchequer. 
To  which  it  was  demurred,  for  that  this  plea  amounts  to  the 
general  iflue.  But  the  court  would  not  hear  any  argiunent 
concerning  the  plea  before  trial  of  the  iflue.. 


tiiy  irgument 
about  the  plea 
on  a  demurrer 
before  the  trial 
•f  the  iffue. 
11  Mod.  494. 
S.C.  but  not 
S.  P. 

5  Com.  Di|« 
148. 


Cafe  71. 

'Adefeain  a 
writ  is  aided  bj 
the  voluntary     , 
appearance  of 
the  defendant^ 
but  not  when 
hif  apearance  it 
by  coercion. 
X  Ld.  Ravm. 
671.  S.C. 
J  Salk.  63.  S.C. 
12  Med.  4l6« 

44s.  S.  C. 


The  King  verf.  Tylen     In  B.  R. 

THIS  was  an  appeal  for  murder.  The  defendant  {Protffi 
tandoi  that  the  writ  is  not  fufllclent,  ifor  that  there  are 
not  fifteen  days  between  the  Te/le  and  the  return  of*  it)  pleadf 
that  he  was  formerly  indidcd  for  the  murder,  and  found  guilty 
only  of  manflaughter;  whereupon  he  prayed  tlie  benefit  of 
the  clergy,  and  had  it.  To  which  tlxerc  was  -a  dcmurren 
And  as  to  the  writ,,  it  was  faid  by  the  counfel  for  the  plaintiff, 

that 
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l!bt  this  matter  [of  the  Profeftando]  was  pleadable  in  abate-     TheKiiicfb 
ment;  but  as  the  defendant  hath  not  pleaded  it,  but  only 
taken  hold  of  it  by  Proieftando^  the  appearance  aids  the  writ. 

Holt  C.  J.  laid  that  it  appears  upon  the  record  \  and  altho* 
a  voluntary  appearance  aids  the  defe£t  of  form  in  the  writ,  yet 
an  appearance  by  coercion  does  not  aid  it  \  and  by  the  law 
there  ought  to  be  fifteen  days  between  theTg/feofthe  writ  [  no  ] 
and  the  eflbin-day ;  but  here  the  appeal  was  tefted  on  the  9th 
day  of  OB<Aer^  returnable  quinder^  A£ch.  and  the  day  of  eflbin 
happened  on  the  20th  of  Offober.     S<d adjornatur.  (i) 

(1)  Judgment  was  gi?enin  this  cafe  for  the  defendant,     i  Ld.  Raym.  672. 


Freke  verf.  Thomas.     In  B.  R.  Cafe  72. 

THJS  was  an  aftion  of  debt  by  the  plaintiflF  as  adminiftrator  Adminiftntioa 

durante  mimre  ataU  of  Dutton  Stfde,  upon  a  bond  for  40/.  Jtt7tlof  one  in- 

made  ^o  Sir  jEAoth  jS/<*  onthe  fft  of  March  1693.  which  was  Ininilbanon  ' 

not  paid  to  Sir  Edioinin  his  life  time,  nor  to  the  plaintiff  after-  J^'„VjI,\f;|he"" 

wards,  to  whom  adminiftration  of  all  and  fingular  the  goods  and  »"^'"^  ****  ^  «- 

.tiinedlheaic  of 

chattels  of  the  faid  oix  Ednvih^  to  the  ufe  and  benefit,  and  during  twcmv  one. 
the  minority  of  the  faid  Dutton  Sfede  a  minor,  which  faid  Button   667.  s  c. 
Stedeiz  now  under  the  age  of  21  years,  to  wit,  of  the  age  of  Jj^'mJcl's*^^* 
18  years,  and  no  more,  was  committed,  by  Thomas  by  divine   \^^^  ^ 
providence  Archbiihop  of  Canterbury y  isfc»  after  the  renuncia-  40*' 
tion  of  all  the  executors  of  the  will  of  the  faid  Edwin  by  G.   4"curn'i  Ecci/ 
and  E.  the  executors  of  the  fame  will,  in  due  form  of  law.-—  ^*com^Dig* 
to  which  declaration  the  defendant   demurred;    for  that  the   *5o-  a^^: 

5  v^om.  Dig. 

adminiftration  granted  to  the  plaintiff  had  ceafed.    I,  ofcoun-   207. 
fel  with  the  defendant,  infilled,  that  the  declaration  was  ill  *,   {9.  b.  n.  6. 
for  it  appears  that  Dutton  Stede,  during  whofe  minority  the  ad-  ^^'•'  ^'  *^** 
miniftration  was  granted,  had  attained  the  age  of  feventeen 
years  before  the  action  commenced,  and  then  the  authority  of 
the  adminiftrator  ceafes,  according  to  Pigot^s  cafe,  5  Co.  29*  a» 
Cro.  Eliz.  602.    But  a  divcrfity  fcems  to  be  undcrftood  on  the 

I  3  other 
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Fksxx  v. 
Tmimai. 


<)ther  iide,  between  where  ^n  adminiftration  is  granted  during 
^e  minority  of  an«  executor,  and  where  it  is  granted  during 
the  minority  of  one  who  is  entitled  to  have  adminiftration  ;  for 
the  declaration  takes  notice,  that  the  executors  of  Sir  Edwin 
Stede  refufed,  and  that  Button  Stede^  during  whofe  minority  the 
adminiftration  was  granted,  was  the  principal  legatee,  and  fo 
(as  it  feems)  in  titled  <o  the  adminiftration  :  but  I  think  this 
/does  not  make  any  difierence ;  for  the  reafon  why  die  autho- 
rity of  an  adminiftrator  durante  mtnore  atate  ceafes.  when  the 
infant  attains  the  age  of  1 7  years,  is,  that  by  the  fpiritual  law, 
at  that  age  ^e  is  capable  of  making  a  difpoGtioii  of  the  goods 
of  the  ^eceafed  for  the  benefit  of  the  deceafcd,  and  to  take 
r  X 1 1  ]  the  adminiftration  upon  himfelf.  Bujt  this  reafon  is  of  the  faipe 
weight,  as  well  when  the  mino^  is  an  adminiftrator,  as  when 
he  is  executor,  for  the  power  of  the  one  and  the  other  is  the 
fame ;  and  an  adminiftrator  in  the  civil  law  is  called  executor 
dativus  \  the  perfon  from  whom  the  authority  to  adminifter  is 
derived,  who  is  the  deceafed,  or  the  ordinary,  is  not  regarded, 
but  that  perfon  only  to  whom  fuch  siuthority  appertains,  whe- 
jther  he  be  of  age  fufficient  to  adminifter  \  and  therefore  if  an 
adminiftration  is  granted  during  the  minori|.y  pf  a  woman »  and 
fhe  takes  a  huft^and  of  the  age  of  fevjsntieen  years,  the  adminir 
ftration  ceafes  ;  a3  it  was  held  5  Co.  29.  b.  Printed  cafe ;  by 
which  it  appears,  that  no  more  regard  is  had  of  a  perfon  ap-r 
pointed  to  take  the  adminiftration  by  the  deceafed,  than  there 
is  of  a  ftranger.  And  this  diftinftion  was  not  known  to 
Vaughan  C-  J.  for  he  thought,  that  an  adminiftrator  durante 
piinore  atate^  if  he  brought  an  adion,  ought  to  aver^  .that  the 
adminifttator  or  executor  was  under  the  age  of  fevenjteen  years. 
(#)  1  Ler.  Faugh,  93.  (a)  Edgcomb  and  Dee.   There  an  aft  ion  upon  the 

*Lev%^S  C     ^^^  ^^^  brought  againft  an  adminiftrator  durante  mimre  atate 

%  Vent.  198.        of  Charles  EverrMoL  the  fon  of  die  inteftate  :     the  defendant 

s.  c.  5**^ 

a  Keb.  ?6o.       pleaded  feveral  judgments  againft  himfelf,  and  no  affets  ultra* 

3^Kcb.  IS.S.C.   -A-nd  upon  a  demurrer  to  the  plea  an  exception  was  taken,  that 

the  judgments  pleaded  did  not  appear  to  be  againft  him  as  ad- 

miiiiftr;itor  durante  minore  atate.     But  the  exception  was  not 

allowed  ;  for  ihat  there  is  no  need,  in  an  adlicn  brought  againft 

an  adminiftrator  durante  minore  atate^  for  the  plaintiff  to  fliew 

tliaf 
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that  the  adminiftration  is  not  determined  ;   but  in  an  aftlpn      jj^***"  '^• 

Thomas. 

brought  by  an  adminiftrator  durante  mtnore  aiate  he  ought  to 
a?cr,  that  the  adminiftrator  or  executor  is  under  the  age  of  17 
years;  and  that  an  adminiftration  hath  been  granted  to  a  pcrfon 
in  his  infancy.  Cro\  Eliz.  541.  Bade  and  Startey.  If  it  is  ob* 
jcfted,  that  by  the  ftatute  of  22  £rf  23  Car.  2.  c.  10.  Ordina- 
ries  in  granting  adminiftration  fliall  and  may  take  of  the  pcr- 
fon to  whom  adminiftration  is  granted  fufficicnt  bond,  fafr. 
which  bond  an  infant  cannot  give ;  it  is  to  be  obfcrved,  that 
the  ftatute  does  not  intend  to  make  any  alteration  in  the  pcr- 
fons  to  whom  adminiftration  is  to  be  granted,  but  only  to  re- 
quire a  caution  of  the  adminiftrator,  which  if  he  cannot  give,  [  1 12  ] 
it  oueht  to  be  taken  of  his  furety  in  his  ftead ;  and  it  muft  be    Adminimation 

°  '  ^  ,  granted  doriog 

obferved,*  that  an  adminiftration  durante  tninore  atate  granted  the  minority  of 
after  the  infant  is  feventeen  years  of  age  is  void.  5  Co.  29.  j.  ceafct  upon  bit 
Figot's  cafe.     But  judgment  was  given  for  the  phintifF;  for  ^^Jj^^'^Ji^*** 
there  was  always  a  dJverfity  between  the  cafes  vhere  an  ad-  ye«'»- 
minmration  is  granted  during  the  mmonty  of  an  executor,  Law  238. 
(which  ceafes  at  the  exccutorjs  attaining  the  age  of  feventeen  *'f  ,ownl.  «4». 
years)  and  where  it  is  granted  during  the  minority  of  one  who  **  ^^'  *3*» 
is  intitled  to  the  adminiftration,  the  which  endures  until  the  in- 
•  fant  attains  the  age  of  twenty-one  years  -,   and  fo  it  was  ad- 
judged between  Atkinfon  and  Cornijhy  {a)  and  between  Dubois  (a)  i  Ld.  Rfyn. 

II  Mod.  194.  S.  C.     Holt  43.  S.  C.   Comb.  475.  S.C.    Cartb.  446.  S.C. 


Feltham  verf.  Cudworth.     In  B.  R.  Pafch.       Cafe  73. 

npH  I S  was  a  Scire  facias  upon  a  judgment  for  800/.  againft  the   wbere  a  ftatute 
defendant  •,  who  pleaded  as  to  execution  againft  his  lands   "j^  p7ot!»rriun' 
nd  tenements,  goods  and  chattels,  that  he  could  fay  nothing  to   jf  •  ■"*"*•  *^"* 
avoid  it,  but  as  to  execution  againft  his  body,  he  pleaded  a  com-   into  a  compcfi. 
poGtion  with  two  thirds  in  number  and  value  of  his  creditors,  and  -  and  declares  that 
thcrrfore  that  he  was  exempt  from  execution  as  to  his  body.  To   ^^^i^^T^^f^ 

ed  ilito  for  the 
c^ual  benefit  of  all  hii  credttoti  Aall  b'nd  all.  a  compofitton  to  take  •  certaia  Tom  in  the  pound  for 
the  debts  doe  to  foch  of  cbe  creditors  as  fliould  itgn  tt,    is  a  com oofition  within  the   ftatute    fur  tho 
keocfit   of  alt  the  creditors,  and  all  will  be  intitled  to  it.      7   M^td.  10.    S.  Q.  3  Saik.  59.  S.  C 
1  Lord  K»ym.  760.    S.  C      t.  8  and  9  WiU.  3.  c.  x8.   repealed   by  Sc  ^  and   10  Will.  3. 

1 4  which 
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FvLTtfAM  V. 


C"3  ] 


Inftnunent  of 
compofitonwith 
cceditori  neeH 
not  be  plfsded 
with  a  pTofert 
in  Curiam. 
%  Kgiyxn.  76;. 
(tf)  6  Mod.  58, 
%  Ld.  Ra/m. 
967. 
f  Com,Digpia9. 


which  it  was  demurred.  And  Dee  Common  Serjeant  made 
the  following  obje£lions  to  the  plea.  Firft,  by  the  a£b  of  par* 
liament  the  agreement  ought  to  be  hy  deed  j  for  the  ftatute 
fayS)  by  writing  under  their  hands  and  feals,  which  in  con- 
ftru£lion  of  law  is  by  deed*,  and  therefore  the  defendant  ought 
to  have  pleaded  it  as  a  deed  \  and  it  is  not  fufficient  for  him  to 
purfue  the  words  of  the  z&  of  parliament  in  this  cafe ;  but  it 
would  have  been  fufficient  if  he  had  faid^  by  a  certain  deed 
under  their  hands  and  feals,  or  by  writing  under  their  hands 
and  feals,  and  afterwards  delivered  5  and  he  ought  in  pleading 
to  have  (hewn  that  the  compofition  was  by  a  deed.  Secondly, 
then  if  the  compofition  was  by  deed,  there  ought  to  have  been 
a  projert  hie  In  cur\  Thirdly,  it  is  not  fufficient,  that  the  com- 
poGtion  was  for  the  equal  benefit  0/  all  the  creditors,  but  it 
ought  to  appear  to  be  for  their  equal  benefit ;  but  here  is  2/. 
in  the  pound  allowed  to  the  creditors  who  fubfcribc,  but 
it  is  not  faid,  that  it  was  for  the  benefit  of  the  others  who 
did  not  fubfcribc.  Fourthly,  it  does  not  appear  when  the  2  J. 
in  the  pound  fhall  be  paid ;  for  by  the  agreement  it  docs  not 
appear  that  he  ever  was  in  prifon,  and  by  the  agreement  the 
payment  is  to  be  made  within  five  years  after  his  difcharge ; 
and  for  that  it  doth  not  appear  that  the  defendant  ever  was  in 
prifon,  it  docs  not  appear  that  the  compofition  fhall  ever  be 
paid.  Bed  mi  allocatur  \  for  as  to  the  firft  objeftion,  it  is  fuf, 
ficient  to  purfue  the  words  of  the  ftatute,  and  as  to  the  fo» 
cond,  there  is  no  need  to  have  a  profert  hie  in  cut'.  Mod* 
Ca.  58.  (a)  And  if  the  compofition  be  made  to  the  equal  be* 
nefit  of  all  the  creditors,  it  is  good,  although  it  be  not  faid 
in  the  agreement  that  the  payment  (hall  be  to  all  ^  for  thofe 
who  fubfcribc  cannot  bind  thofe  who  do  not  fubfcribc ;  but 
the  a£b  of  parliament  requires  the  fame  payment  to  be  made 
to  all,  as  is  agreed  to  be  paid  to  the  fubfcribers.  And  Hol$ 
C.  J.  faid,  that  the  compofition  upon  the  aft  of  parliament 
}S  in  the  nature  of  a  defeazance,  and  the  fird  fecurity  was  in 
force;  and  therefore  if  there  was  a  bond  for  100 /•  and  a 
compofition  for  2  s.  in  the  pound,  an  aAion  might  be  brought 
fi^on  the  bond,  ^nd  the  bond  wpuld  be  d^fpazanced  by  th^ 

compofition  j 
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compofition ;  but  as  to  the  laft  obje^ion^  that  there  appears  FttTHAuv. 
to  be  no  day  of  payment,  duUtatur  \  and  therefore  it  was  ad-  ^i^.^o'tb, 
joumed.    (i) 

(i)  Jod^en 
for  the  plaindfl 
induced  the  jadges  to  decide  againft 


(i)  Jodgment  was  given  in  this  cafe     the  defendant  are  fally  ftated  in  a  RiqfDt 
for  the  plaintiff'.     The  reafons  which     760. 


Grce  v^f.  Rolls.     In  B.  R.    Hil.  8  W.  3.  (i)  Cafe  74. 

THIS  was  an  a£lion  of  eje£lment    On  a  fpecial  verdifl:  the  ^^  ^  ^•ftmc^ 

cafe  was  attempted  to  be  moved,  but  was  (topped  by  Mr.  if  one  oaiy  cm^ 

Broderick\  for  here  was  a  declaration  againft  two  defendants,  Sir  ^  ^fiix^^ 

John  Rolls  and  Mr.  Newe/l  j  at  the  aflizes  one  of  the  defendants  ^^  ^^^  ^ 

^  '  not,  bow  the 

did  not  appear,  and  a  Nolle profequi  was  entered  againft  him,and  verdia  Aall  le^ 

the  other  did  appear,  and  a  verdi£l:  was  brought  in,  which  could  716/3.  c. 

not  be  right  in  an  ejedment,  where  the  term  is  joint,  for  then,  by  s*<x    *  ^** 

the  default  of  one  of  the  defendants,  the  whole  term  would  be  *  ^^  45*^^ 

recovered  againft  the  other :  it  may  be  otherwife  in  trefpafs 

whether  the  trefpafs  is  feveral,  {a)  and  each  party  muft  anfwer  (<*)  CiptEUc 

for  himfelf  ;  but  that  cannot  be  in  eje£tment  according  to  the  Carth.  ti. 

cafe  2  Leon.   199.     Holland  and  Drake.    But  in  fucbacafe       r  114  1 

H^t  C  J.  faid,  that  if  one  defendant  appeared  and  confefled 

leafe, 'entry  andoufter,  and  the  other  c^d  not  appear,  he  would 

direct  the  jury  to  find  as  to  the  defendant  who  did  not  apr 

pear,  not  guilty,  if  nothing  was  proved  againft  him.     S^dad* 

jomatur.      (2) 


(x)  This  cafe  is  more  fully  reported  for  the  plaintiff.  And  afterwards  error 

in  Ld.  Raym.  and    la  Mod.  where  was  broaght  apon  this  jadgmeat  in 

among  other  points  it  is  determined  parliament.      And    the  judgment  of 

"  that  the  entry  of  Ctjiuy  que  truft  is  the  King's-bench  was  affirmed  Satur* 

foifictent  to  avoid  the  Statute  of  Li-  day  the  i8th  oi  Aprils  1702,  and  50/. 

mitatioQs.    21  Jac.  z.  c.  16.  cofts  given  to  the  defendant  in  error. 

(2)  J udgment  in  this  caufe  was  given,  i  Ldt  Raym.  7 ) 8. 
GQntrary  to  Holt*i  Ch.  Juftt  opinion. 


114 
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Cafe  75. 


Acliafeintlie 
condition  of  an 
aibitration  bond 
that  the  obligor 
wil]  conient  to 
hate  the  fob* 
miffion  made  a 
rule  of  Court, 
determined  to  be 
a  coofeot  for 
that  ^orpofe. 
S  Ld.  Raym. 
^74.  S.  C. 
1  SaUc.  7a.  pl.8. 

s.  c. 

I  Com*  Dig. 

379- 

1  Bac«Abr.  134.* 

I  Crompt.  Pr. 

a6a. 

(tf)  St.  9  ft  10 

WiU.  3.  c.  15. 


Baily  verf.  Chcefeley.     In  B.  R. 

IT  was  moved  to  make  a  fubmifTion  to  an  award  a  rule  of 
the  Court,  upon  an  Affidavit  that  it  was  fo  agreed  at  the 
dme  of  the  fubmiffion ;  and  the  bond  of  arbitration  being  pro- 
duced, it  appeared  to  be  with  condition  that  the  party  fhould 
(land  to  the  award,  and  would  confent  to  have  it  made  a  rule 
of  Court,  otherwife  the  condition  to  be  void,  And  it  was  in- 
fifted  that  there  was  no  confent,  but  only  a  penalty  in  cafe  he 
would  not  confent  afterwards,  and  by  the  ftatute  [a)  it  ought 
to  be  a  prefent  confent ;  and  if  it  was  not  fo  at  the  time  of 
the  fubmiffion,  it  never  can  be  made  fo.  But  the  Court  was 
of  opinion  that  this  condition  was  a  confent,  otherwife  it  was 
of  no  fignification,  and  that  if  there  was  not  a  confent  to  make 
the  award  a  rule  of  Court,  there  is  no  fubmiffion,  for  the  fub- 
miffion is  contained  alfo  within  the  condition  of  the  obli 
gation.     ( I ) 


(i)  The  Court  held,  in  the  cafe  of 
Harri/m  vcrf.  Gruntly,  that  they  could 
not  receive  any  complaint  to  fet  afide 
an  award,  until  the  fubmiffion  was 
made  a  rule  of  Court  \  and  that  a  coo« 


fent  in  the  fubmiffion  bond,  to  make 
the  anjjarJ  a  rule  of  Court,  inllead  of 
the  /mhmijiott  would  not  warrant  their 
interpofing.   2  Str.  1178. 


Cafe  ^6. 

After  a  YCrdift 
a  declaration  in 
an  aAion  on  the 
cafe  for  a  way, 
was  beJpcdy  tho* 
theparticohr 
fort  of  way  wat 
not  ihfwn. 


Warpier  verf.  Green.     In  6.  Ri 

'X*  HIS  was  an  adlion  upon  the  cafe  for  (lopping  up-a  way; 
and  the  plaintiff  declared  that  he  was  fei&d  of  eighteen 
meffiiages  in  Su  Buttdphs  Aldgaie^  and  prefcribed  for  a  way 
from  every  one  of  thofe  meffiiages  over  a  certain  vacant  piece 
of  ground,  l^c.  to  fuch  a  place  ;  and  after  a  verdidi  for  the 
.  plaintiiF,  it  was  objefied  that  it  was  not  (Iiewn  what  fort  of  a 
way  he  had,  whether  a  foot-way,  horfe- way  or  cart-way.  Sed 
mn  allocatur  \  for  it  is  faid  that  he  had  a  way  ire  ^  redire^ 
Vc.  and  after  a  verdi£l  it  (hall  be  intended  a  general  way  for 
all  puipofcs. 


De  Term,  Pafch.  1 3  Will.  III.  1 15 


Sterling  vcrf.  Tanner.     In  B.  R.  Cafe  77. 


THIS  was  Error  of  a  ludemcnt  in  C  B.  and  the  plaintiff  Error  for 
of  aa  origintlf 

afligned  for  error,  the  want  of  an  original ;  and  then  the  it  notcoipplcstly 

.courfcs,  that  the  defendant  (hall  give  a  rule  to  the  plaintiff  to  Jjie*  certMuitt  » 

get  a  certificate  whether  there  was  an  original;  upon  which  '*^'?^p 

the  plaintiff  (hall  take  out  a  Certiorari  to  inquire  whether  there  K.  B-  545. 

was  any  original  of  that  term  of  which  the  Piacita^  Wr.  arc  361?"^ 

entered,  vrhich  in  the  prefent  cafe  was  Trinity  Term.     But  [^'iJ^*,^ 

here  in  this  cafe  ^e  defendant  did  not  give  any  rule,  but  at  » i^  R^jn- 

his  own  proper  charge  togk  out  a  Cirtiorari^  and  procured  a  x  Saik-aC/. 

certificate  of  an  original.     But  by  the  Court  this  is  ill,  for  Holt'»74.  S.C. 
the  .error  is  not  completely  afligned  until  the  certificate  is  re- 
tamed,  by  which  it  appears  that  there  was  no  original  in  the 
cafe. 

Lamplugh  verf.  Shortridge.      In  B.  R.  Cafe  78. 

HIS  was  an  a£lion  of  covenant.  The  defendant  pleaded  Oa  «  facial  It- 

a  releafe  and  confirmation,  fafc .  to  which  it  was  demur-  ^^^xl,  ^^ 

jed  quia  dupkx  l*f  caret  formd.  But  by  the  Court,  this  is  a  gene-  « |*>|f-  **»•  ' 

«1  demurrer,  for  the  demurrer  ought  to  Ihew  in  what  the  du-  SX". 

plicity  confifts,  and  upon  a  general  demurrerj  duplicity  is  not  6  Mod.  iiS« 


/ataJl^ 


Hob.  %%%• 
I  Lev.  76. 
I  Sauod. 337.    2  Ray«».  8os.    5  Cob.  Otf*  140.  4  Btc.  Abr.  si 9. 134.    lofnp.  119. 


Palmer  verf.  Stavcly.     In  B.  R.  Cafe    79. 


THIS  was  an  aAion  on  the  cafe  upon  aa  Indebitatus   After  a  vwiia 
AJfum^tt  for  money  had  and  received  by  the  dcfen-   uflm  dtflndentiH 
idant  for  the  plaintifF,  ad  ufum  ifftus  the  defendant,  where   l}^'f^^/,, 

it  was  intended  to  have  been  "  10  the  ufe  of  the  plaintiff-/*   »•"  berejeded- 

X  Raynn.  66o* 
and  after  a  verdid^  it  was  moved  in  arreft  of  judgment,  for   s.c. 

that  the  plaintifi^ had  declared  of  money  had  to  the  ufe  of  the    jJo.  %.cJ^' 

defendant,  and  therefore  had  no  caufe  of  adion  of  his  own    ]  5*"^  "^  ^'^' 

infra  p.  557. 

fliewing,  for  the  money  being  received  to  the  ufe  of  the  de-   5  CoiDj)ig.ii5, 
fendaxit  the  plaintifi^  cannot  recover  it.     Sednon  allocatur ;  for 
after  a  vcrdidi  for  tlie  plaintiff,  the  words  ad  ufum  defendentis 

OiaU 
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Palmci  «• 

Statxlt. 


(haQ  be  rejeftedj  for  a  verdift  could  not  have  been  found  for 

the  plaintiffi  if  evidence  had  not  been  given  that  the  monies 

had  been  received  for  his  ufe;  and  the  declaration  further 

fays  that  the  monies  were  received  for  the  plaintiff,  and  fo  the 

fubfequent  words,  to  the  ufe  of  the  defendant.^  (hall  be  rejeded; 

{4t\  A  Keb.  6x5,    and  to  this  purpofe  were  cited  the  cafes  between  {a)  Nor^^ 

s.c!  *    'Worthy  and  ffildman^  i  Mod*  Rep.  42.  (b)   1  Sid,  305.  and  a 

w.  &  M^in  ^     ^^^^  ^^  ^^^  ^^^^  between  Pattifon  and  Miitwij  {c)  W.  3.  {d) 

?•  *^- j/?3*  ^     where  a  declaration  that  the  plaintiff  affumed  to  the  plaintiff 
W  4  Mod.  161.  **  ^ 

was  aided  after  a  verdidl* 


Cafe  80.  May  verf.  King,     In  B.  R, 

Indehitatus  «/-  fTI  HIS  was  an  a£lion  of  AJftim^ftt^  wherein  the  plaintiff 

"uSof  a  chariot  J-     declared  that  in  confideration  that  he  had  delivered  to 

**"rdia*ihe^d"  ^^  defendant  a  chariot,  and  had  agreed  to  permit  him  to  have 

dararion  vai  the  ufc  of  it  for  One  year,  the  defendant  promifed  to  pay  200  /, 

tboughitdid'not  but  it  was  not  alledged  that  the  defendant  had  the  ufe  of  the 

fcndattt*  had*  the  chariot'for  a  year  j  and  this  after  a  verdidl  for  the  plaintiff  was 

nfeofthecha-  moved  in  arreft  of  judgment,     Sed  non  allocatur  \  for  after  a 

not  for  the  year.  Jo                                                     » 

Vide  fopra  115.  ycrdift  it  Ihall  be  intended  that  he  had  the  ufe  of  it  for  a  year, 

680.     -^  as  it  appears  that  the  chariot  was  delivered  to  him. 

II  Mod.  537. 

%,  C*  bttt  not  S,  P« 


Cafe  81.       Lancafhire   verf.  Kelling worth.     Executors 

of  •    In  B.  R. 

Plaimiffacdaiei   /Tps  H  £  cafe  appeared  to  be  this  upon  the  declaration :  The 

that  defcndaot'i        I  ^  ^'^  ,.,,,../^  ,  ^ 

ts^tor  agreed  '**  teitator  covenanted  with  the  plamtiff,  upon  the  tranU 
the'*Ju?nt?ff'***^  ferring  fo  much  ftock  in  the  Hudfon-Bay  Company,  to  pay 
upon  hi*  iianf-     ^looo  /.  and  the  plaintiff  avers  that  he  was  ready  and  offered 

ferrittf  U  much  ^  ' 

flock,  and  theo  to  make  a  transfer,  but  that  the  teftator  was  not  willing  to 
w!v  ready  and      accept  of  it.     And  Holt  C.  J.  delivered  tlie  opinion  of  the 

offered  to  make 

ft  transfer,  and  that  the  teftator  mai  not  willing  to  accept  of  it.  It  wai  determined,  Firft,  That 
vrbere  a  man  i|  to  pay  money  upon  an  ^A  being  pei  formed,  and  there  is  a  tender  of  performing  the 
a£^,  and  a  retufai,  it  la  cqulva'enc  to  in  having  been  done.  i%  Mod.  5«9»  S*  C.  |  JLd«  Raym.  6S6. 
S.  C.    4S4lk.  6^3.    3  baik.  341.  S.C.   Say.  Rep.  189. 

whole 
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whole  Court ;  and  he  faid  that  if  a  man  is  to  pay  money  upon  Lancaimhb 

an  zGt  done,  and  there  is  a  tender  of  doing  it,  anJ  the  party      '  wokti. 

refufesy  it  is  tantamount  as  if  it  had  been  done  ;  but  here  the 

tender  is  not  well  alledged,  for  the  plaintiff  fays,  that  he  was 

ready,  and  the  defendant  was  not  willing  to  accept,  and  when-      [   117] 

ever  a  man  pleads  a  tender,  he  ought  to  plead  a  refufal  alfo.  f^^^^^J^^^ 

I  Sid.  13.     2  Saund.'i^o.     I  Vent^  177.  214.  S.C.  plea<ied,  a  refa. 

^  •'^  //  T  fal  ought  alfo  10 

__^       /  be  SYS  r  reds 

Then  if  the  defendant  was  not  prefent,  and  for  that  reafon  Thirdir,  Ana  if 

he  could  not  refufej  the  plaintiff  ought  to  fhew  that  the  de-  ibfemVito«ght 

fendant  had  notice,  and  that  the  plaintiff  was  ready,  and  no  »»i«^«^n«^« 

'  ^  •^ '  notice  wu  given 

defendant  came,  iic.     Teh.  2^.     i  Cro.  754.  S.  C.   la)  to  him. 

s.  c. 

And  if  it  is  pleaded  that  the  defendant  had  notice  and  did  Fourthly,  Tea- 

not  come,   it  ought  to  be  (hewn  when  and  at  what  time  the  iedgS*to  beat 

plaintiff  was  Heady,  v/z.  that  he  attended  to  the  laft  part  of  *^J*jj^"^' 

the  day.     5  G?.  114.  ^.  Wad/^  cafe.  the  day.   Vid« 

fupra  p.  90. 
Infra  p.  174. 

And  in  fuch  cafes  the  later  way  of  pleading;  is,  that  the  de-  »  Str.  777.  . 

.  5  Com.  Dig.  45. 

fendant  did  not  come,  nor  any  other  for  him,  though  this  is  Dougl.  p.  686. 

not  of  neceffity ;   for  if  a  man  pleads  a  tender  and  refufal,  it  pleaded',  and  ?hat 

is  fufficient  to  (hew  the  refufal,  without  faying  at  what  time  *^*  pa«y  waa 

'  /     o  not  there  to  re- 

the  refufal  was,  for  a  refufal  by  the  party  at  any  time  or  place  cei^eit/isgood  j 

-     r    rr    '  \  t  ii  ••  i  i-i*  Without  laying, 

18  lufncient ;  but  if  a  man  pleads  notice  given,  by  which  it  nor  any  one  elfe 

appears  that  the  defendant  was  not  prefent  when  the  aft  ought  q^^  j™*  ,. 
to  have  been  done,  then  the  plaintiff  muff  fay  that  he  was 
ready  at  fuch  a  time,  viz.  to  the  laft  part  of  the  time  when 
the  thing  was  to  be  done,  and  that  the  defendant  or  any  for 

him  did  not  come  ;  and  the  reafon  of  all  thofe  cafes  is,  that  where  t  perfon 

when  the  plaintiff  himfelf  is  to  do  an  aft,  and  that  aft  is  not  *g^  ^he'^muft 

done,  he  ought  to  (hew  to  the  Court  that  he  had  done  every  ihei^thathehaf 

,.  ,  ^     .     ,.  ,^  .^  ^^  done  all  in  Ml 

thing  that  was  m  his  power.    Hob.  107.     i  Cro.  694.     8  Co.  power  top«r- 

p2.     And  therefore  judgment  was  given  for  the  defendant  *'"**' 
by  the  whole  Court. 


117 


DcTcrm,  PafcL  13  Will.  IIL 


Cafe  8tf. 


Parfbns  vcrf.  GilL     In  fi.  R.    (i) 


IT  was  moved  to  refer  the  regularity  of  a  judgment  in  debt^ 
the  declaration  Mras  of  Hilary  Term,  and  judgment  by" 
confeffion  which  was  iigned  after  the  term  \  and  after  the 
figniugj  viz.  on  the  loth  of  Aprils  the  defendant  died,  and 
the  execution  bore  tefte  the  23d  of  yanuary ;  and  it  was  in-^ 
filled  that  it  appeared  that  the  execution  was  before  die  judg*^ 
ment.  Sed  non  allocatur  \  for  execution  may  be  fued  odt 
^  after  the  death  of  the  defendanti  except  againft  a  purchafcr, 
and  the  writ  of  execution  may  bear  tefte  of  the  precedents 
term^  even  of  the  firft  day  of  that  term. 


A  wilt  df  etc- 

ctttion  nay  betr 

tefte  tbt  firft  daj 

efthetermof 
.  which  the  jodf. 

Bient  If  entered. 
.  s  Ld.  Raym. 

695.  S.C. 

£  Show.  4^5* 

Skin.  S57.  S.C. 

3  P.Wmi.  399. 

Aorc  t4 

1  Silk.  %7. 

a  Raym.  76^ 

S49.  S.  G. 

7  Mod.' ft.  93,, 

S.C. 

a  Str.  8S».  Btrnei  a66.  i68# 

C  •118  J 

(i)  This  cafe  is  very  differently  reported  in  Lord  Rlymonik' 


Cafe  83.         Sir  Richard  Levin  verf. 


In  B.  R^ 


la  error  for 
for  want  of  an 
origioil  another 
original  wat  al- 
lowed  by  the 
Court  of  Chan- 
cery, on  an  Affi* 
divit  that  in' 
itruAioot  were 
glTen  to  the 
Corficor  for  one, 
and  that  they 
were  loft. 
J  Raym.  695. 
S.C. 

ii  Mod.  c6i, 
S.C. 

1  Rich.  Pr, 
K.B.546. 
ft  Crompt.  ?ff 
361. 
tP.  WiBt.4ti. 


THIS  was  Error  of  a  judgment  in  C.  jff.inan  aflfion  of  Co- 
venant. The  plaintiff  in  error  afllgned  for  error  the  want 
of  an  original,  and  had  a  Certiorari  upon  which  it  was  certi- 
fied, that  there  was  no  original ;  afterwards  the  defendant  ap-' 
plied  to  the  Court  ^f  Chancery,  and  upon  an  Affidavit  that  in^ 
ftru£lions  were  given  to  the  Curfitor  for  an  original,  but  that 
they  were  loft,  the  Court  of  Chancery  allowed  that  the  origi- 
nal (hould  be  fuppHed  j  upon  which  the  defendant  in  error 
prayed  another  Certiorari,  and  an  original  was  certified  of  the 
fame  term  in  which  the  default  of  an  original  was  certified  be- 
fore }  and  now  it  was  moved  by  Mr.  Broderick  that  this  was 
irregular,  for  before  the  fccond  Certiorari  was  returned,  the 
defendant  ought  to  have  given  a  copy  of  the  original  to  the  at- 
torney of  the  plantiffj  and  the  Mafter  informed  the  Court 
that  the  courfe  was  fo,  when  the  fccond  original  certified  was 
of  another  term }  but  it  being  in  this  cafe  of  the  fame  ternit 
the  motion  was  not  allowed. 


If9 


D  E 


Term.  Szn&.  Trin, 

I  Annas.     In  B.  R. 


Machell  verf.  Clerk.  Cafe  84. 

THIS  was  Error  of  a  judgment  in  C.  B.  In  an  af^ion  of  Tenaot  in  tail 
Ejejiment;  where  upon  a  fpecial  verdi£t  the  cafe  appeared   ftl^^STSfed  m 
to  be  this :  Join  Machell  feifed  of  the  land  in  qucftion  in  tail,  by    {yJ?^|J^*"pu 
indenture  covenants  to  (land  feifed  thereof  to  the  ufe  of  himfelf  remaiiKtere,  and 
for  life,  and  after  to  the  ufe  of  his  eldeft  fon  and  the  heirs  of  fen  anc«my 
his  body,  then  to  his  fecond  fon,  and  fo  to  all  his  iffue  fuccef-   Se'^ufa^on^^ 
lively  in  tail ;  and  on  the  25th  of  January  then  next  following   '*^'*^  ^^^ 
he  covenants  to  fuifer  a  common  recovery  to  other  ufes  in  fee,   t  SallL  619. 
which  recovery  was  had  accordingly;  in  which  ji,  was  de-   H«it.6i5,  s.C# 
mandant  againft  Join  Machell  tenant,  who  vouched  the  com-    |*^'  *'" 
Hion  vouchee ;  and  whether  this  recovery  was  good  was  the    "  ^^  if.&C* 
queftion  ;  for  if  by  the  covenant  to  ftand  feifed  to  the  ufe  of  77s/  s.  c.  ' 
himfelf  for  Ufe,  Isfc  he  was  only  tenant  for  life  at  the  time  of  ^^J^^^i  T^' 
fuffering  the  common  recovery ;  then  that  recovery  did  not    ^«'^^  ^^* 
bar  th:  eftates  of  his  iiTue,  becaufe  it  was  fufiered  with  a  Gn- 
gle  voucher  only,  John  Machell  not  being  vouchee,  but  only 
tenant  to  the  precipe  \  but  if  the  covenant  to  ftand  (eifed  did 
not  alter  the  eftate-tail,  but  that  John  MocIhU  after  fuch  co- 
venant, and  at  the  time  of  the  recovery,  remained  feifed  of 
the  eftate-tail,  the  recovery  was  fufficient  to  bar  the  iflue  in 
tail.     And  after  judgment  for  Qerk  (who  claimed  under  the 
recovery)  in  the  Common  Pleas,  it  was  feveral  times  argued 
in  B.  R*     And  now  Holt  C.  J.  delivered  the  judgment  of  the 
Court,  that  the  judgment  in  C.  B,  fliould  be  affirmed.    And 

lie 
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Af  ACRtLt  V.  he  faid,  that  all  the  Judges  of  the  court,  v«.  Uttletofty  PowjS 

^ .      .,  and  Goulds  agreed  with  him.  that  the  judgment  fhould  be  a& 

If  tenant  in  tail  '    ^                             '                   J      o 

Wipiotandreilf  firmed:  as  to  the  reafons  of  their  judgment,  he  had  not  con- 

and  rtleafe  to  ferred  with  them,  but  that  he  thought  it  verjr  reafonable,  that 

Sw^ba«i?not^  the  reafons  and  grounds  of  his  own  opinion  Ihould  be  declared 

or  reieafee  has  a  in  this  cafc ;  and  he  was  of  opinion^  that  if  a  tenant  in  tail 

We  fee  not  de-  .                                                     r           * 

terminednorde-  bargains  and  fells,  or  makes  a  leafe  and  re]fafe  to  another  in 

tUtbe  entry  of  ^^^9  ^^^  ^^  bargainee  or  reieafee  hath  a  bafe  fee,  and  his 

Fow^Dcr  6  ^'^^'^  *5  not  determined  by  the  death  of  the  tenant  in  tail,  but 

s  Salk.6i9.S.c.  defcends  to  the  bargainee  or  reieafee  and  his  heirs,  till  that 

7  Mod.  13.5.6.  eftate  is  avoided  by  the  entry  of  the  iflue  in  tail  \  and  herein 

770,  s.  c."**  ^^  relied  upon  Sejnuuf^s  cafe,  10  Co.  96*  {a)  If  a  tenant  in  tail 

^ A*u'  557-  bargains  and  fells  to  one  and  his  heirs,  the  bargainee  hath  an 

•  Burr.  707.  eftate  to  him  and  his  heirs  ;  and  if  afterwards  the  tenant  in 

Vin? Abr.^m  ^^^  Icvics  a  fine  to  the  bargainee,  it  corroborates  the  efiate  of 

^""^''  the  bargainee  5  fo  that  although,  before  it  was  determinable  by 

Dower.    (G.)  the  iflue  after  the  death  of  tenant  in  tail,  after  the  fine  the 

(G.  a.)  pi.  17.  iflue  in  tail  cannot  avoid  it ;  (1 )  and  upon  the  cafe  of  Fines, 

Cmtu'(H.fx\  3  ^*  ^4"  ^"*^  ^^  common  cafe  demonftrates  it :  if  tenant  in 

pl.  Ti.   infn  tail  makes  a  leafe  for  years  and  dies,  the  leafe  is  not  void,  but 

p.  119. 1 30* 

(«)  I  BuMti6«.  only  voidable;  for  if  the  iflue  in  tail  confirms  it  by  the  accept- 

Cent.  ci.*s.  c.  *"^^  ^^  T^Tit^  it  is  good  for  the  time,  and  cannot  afterwards  be 

And.  if  tenant  avoided :  then  if  his  leafe  conveys  an  eftate  which  is  not  de- 

in  tail  levies  a  '' 

.fine  to  the  bar-  termined  by  his  death,  there  cannot  be  any  reafon  to  fay,  that 

cannot  avoid  it'.^  his  leafe  and  releafe  fhall  not  convey  an  eftate  which  will  have 

n'teiianc  in^uii  *  Continuance  until  it  is  avoided  by  his  ifliie  5  and  this  is  not 

mAkeiaieafefor  inconfiftcnt  with  the  Statute  (*)  de  donis\  for  although  that 

veari  and  diet,  it  ^   '                                           ° 

IS  only  voidable,  ftatutc  fays,  that  a  tenant  in  tail  (hall  not  alien,  yet  by  his 

7Mod.'»5.s.c!  feoffment  he  made  a  difcontinuance,  and  put  the  iflue  to  his 

(S^'s/'^^ftm  ^^^^^  of  Fortnedon ;  and  the  intent  of  the  ftatute  is  anfwered, 

a.  13  Edw.  I.  when  the  alienation  may  be  avoided  by  the  a£^ion  of  the  ifliie. 

The  bargain  and  The  bargain  and  fale,  or  leafe  and  releafe  of  a  tenant  in  tail, 

f«le  or  leafe  and 

rclrafe  of  a  tenant  in  tail  does  not  work  a  difcontinuance.     Vin.  Abr.  Jit.  Abeyance.    (B.)  pi.  8. 

24.  Finea.    (D.  3.)  pi.  S.    (H.  a.  a.)  pi.  a.   Co.  Litt.  331.  a.  n.  i.    a  Ld.  Raym.780.  S,  C. 


(i)  If  the  fine  had  been  levied  be-  fale  being  made  previous  to  the  fioe» 

fore  the  bargain  and  fale  it  had  been  a  the  bargainee  had    a  fee  det^minable 

difcontinuance,  but  by  the  bargain  and  upon  theentry  of  iflue.  Jenk.  Cent.  ji. 

X  does 
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docs  not  make  a  difcontinuance  :  but  it  may  amount  to  an     *^cli«^'  ** 
alienation  of  the  inheritance  which  was  in  Iiim,  notwithftand- 
ing  the  ftatute ;  for  as  the  Statute  de  donis  is  fatisfied  when 
the  alienation  by  the  feoffment  is  avoided  by  the  Formedon  of 
the  iflue ;   by  the  fame  reafon  it  is  fatisfied  when  the  aliena-'* 
tion  by  bargain  and  ftile  or  by  Icafe  and  releafc  is  avoided  by 
the  entry  of  the  iflue.     The  cafe  was :  tenant  in  tail  bar- 
gained afid  fold  an  advowfon  to  one  and  his  heirs,  and  after-      f  lai  J 
wards  died  ;  the  eftate  of  the  bargainee  was  not  abfolutely  de- 
termined, although  it  was  of  a   thing  which  lay  in  grant. 
3  Co.  84.     As  to  the  cafe  in  Litt.  -— .  {a)  (2)  and  the  cafe   («)  Co.Litt« 
of  Toot  ^nd  Glafcoci,   (b)   i* Sound,   261.  where  it  was  re-    (jf ctrur  ao$. 
folvedy  that  nothing  pafled  but  for  the  life  of  the  tenant  in    ^  ^' 
tail;  Littleton  there  is  repugnant  to  himfelf,  and  Hobart  {e)    ^\  Hob.  338. 
faid,  that  he  confounded  himfelf ;  and  the  cafe  i  Saund.  af- 
terwards refolved,  that  if  a  tenant  in  tail,  after  a  bargain  and 
fale  to  another  and  his  heirs,  levies  a  fine  to  a  (Iranger,  fuch, 
fine  avails  to  make  the  cdate  of  the  bargainee  good  to  him 
and  his  heirs ;   but  how  can  a  fine  to  a  ftranger  enure  to  the 
benefit  of  the  heir  of  tlie  bargainee,  if  the  bargain  did  not  give 
a  bafe  fee  to  the  bargainee  and  his  lieirs. 

But  in  Ae  cafe  in  queftion,  where  tenant  in  tail  covenants 
to  ftand  fcifcd  to  the  ufe  of  himfelf  for  life,  the  remainder  to 
his  liTues  in  tail ;  this  is  abfolutely  void,  for  the  covenant  to 

fland  feifed  to  the  ufe  of  himfelf  for  life  cannot  be  of  any  if  tcoant  louli 

avail,  only  as  it  was  neceffary  to  fupport'  the  remainders  de-  comment /fttt . 

pendant  thereupon :  but  the  remainder  here  limited  after  his  J^!d***'**  " '* 

.  death  is, abfolutely  void  *,  as  if  a  tenant  in  tail  made  a  leafe  to  Vin.  Abr.Tit. 

commence  after  his  death,  the  leafe  would  be  abfolutely  void,  (hVi.)  pi.a6. 

although  a  leafe  for  years  made  by  him  inprafenti  hath  coti-  l^'^c!^' 

tinuance  after  his  death,  if  it  be  not  avoided  by  his  iflue.  C'^*  J*^*  4S5* 

(2)  The  expreflion  in  Littleton,  that  is,  that  his  eftate  is  certain  and  inde- 

tenant  in  tail  cannot  grant  or  alien  or  fcaiible,  no  longer' than  the  life  of  the 

make  any  rightful  eftate  of  freehold  to  tenant  in  tail,  for  upon  the  death  ef  the 

another  perfun,  but  for  the  term  of  his  tenant  in  tail  it  is  defeafible  by  the  iflue, 

own  life*  is  not  to  be  underftood  lite-  either  by  adion,  or  by  entry  or  claim 

rally,    that  the  grantee  has   but   an  on  the  lands  at  his  ele^ion.  Still  it  has 

eftate  for  life,  and  that  his  eftate  is  i/>/o  a  continuance  until  it  is  fo  defeated  by  \ 

faa9  determined  by  the  death  of  the  the  iflue.    Butl,  Co.  Lite.  331.  a.  n.  t. 
tenant  in  tail ;  all  that  is  meant  by  it 

Vol.  I.  K  And 
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MACHBtt  V.       And  if  there  is  a  covenant  to  ftand  feifed  to  the  ufc  of  ano» 

.  *  .,    ther  and  his  heirs ;  this  is  eood.  and  pafles  a  bafe  fee  to  the 
If  tenant  itt  tail  '  &        »  r 

eovensnt  to  Ceftuj  que  Ufe. 

ftand  feifed  to 

•nd  hii  heirt,  And  if  a  tenant  in  tall  by  bargain  and  fale,  or  by  leafe  and 

bmfefcctot*he  '^ckafc,  conveys  to  another  and  his  heirs,  to  theufe  of  himfelf 
C^uy  quiuft.       for  life,  remainder  to  another ;  the  remainder  is  good,  becaufe 

jji.'a.  N.  I.  *    of  the  tranfmutation  of  the  pofTeflion* 

%  Ld.  Raym. 

7«a.  S.  C.  g^  jf  |jg  covenants  to  ftand  feifed  to  the  ufe  of  J.  for  life, 

remainder  to  B.  and  his  heirs ;  it  is  a  good  remainder,  al- 
though the  tenant  in  tail  dies  daring  the  life  of  A.  unal  it  it 
avoided  by  the  ifTue* 

Where  a  tenant  *  But  if  he  covenants  to  ftand  feifed  to  the  ufe  of  himfelf  for 
l#«uL?fe!Srto  *^^^»  remainder  to  another  ^  that  remainder  is  void  in  the 
S*!^?^*?^*'*""     commencement,  and  nothing  pafTes  by  the  covenant  ^  and 

felf  for  life,  ro-  ^  i  i      .    i 

mainder  to  tno.  therefore  the  recovery  here  was  good*  And  the  judgmeut 
der  it  void!"**^'  was  affirmed  by  the  whole  Court. 

Crttife  on  Re* 

cov.  103.    7  Mod.  16.  S.  C«    Vin.  Abr.  Tit.  Remaindtr.  (U.)  pl«  i. 

Cafe  85.  Smith  verf.  Walgrave.     In  B.  R. 

ThAtiiiSinrt'  /-f-^HIS  was  an  aftion  of  replevin.  The  plaintiff  declares  for 

ptevin  fliall  not        I  ^  ^ 

pay  coftt  when  -*-    the  taking  of  his  cattle  in  a  certain  place  called  B.  The  de- 

%  LdT  Raym/'*  fciidant  pleads  in  abatement,  ( i )  that  he  took  them  in  a  certain 

^*Com  %iu  P'acc  called  C.  abfque  hoc^  quod  cepit  in  prsd^  loco  vocat  B*  prmtt^ 

54t.  He.  etpro  returno  babendo  he  avows,   He.  The  plaintiff  confefled 

\zjttU  Law  of  *  th^  caption  to  be  in  C.  and  thereupon  the  avowant  had  judg* 

Coilt,  104.  jjjj^^  ^^  ^g  ^^j^  fliould  abate,  and  for  the  return  of  the  cattle, 
wfo.  jac*  473* 

And  now  it  was  moved  by  Eyre^  that  the  avowant  fliould  have 

his  cofts.     But  it  was  refolved  by  the  Court,  that  he  (hould 

not  have  cofts  ^  for  the  Statute  of  21  //•  8.  c.  i^.  does  not 

extend  to  this  cafe,  but  gives  cofts  only  when  the  plaintiff  is 

nonfuited ;  and  the  Statute  of  7  if.  8.  c.  4.  gives  cofts  only 

(i)  It  is  laid  down  in  the  cafe  of    *'  dered  as  a  plea  in  bar^  and  not  in 
Bu/iythorpe  verf.  Turmr,   Barnes  353,      '*  iibatemcnt," 
*'  dut  cipit  im  alio  ioco  is  to  be  coofi- 

2  when 
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when  the  plaintiff  is  barred ;  but  here  the  plaintiff  is  neither  Smith  v. 

barred  nor  nonfuited,  (a)  but  the  writ  only  abates ;  and  he  ,  3^^  ^.g^ 
may  have  a  new  writ,  and  is  not  put  to  his  fecond  deliverance* 


(2)  Qaer&— For  this  has  very  much     cafe  the  defendant  ihould  havecofis* 
the  appearance  of  a  nonfait,  in  which     2  Ld.  Rsym.  788,  3d  edit. 
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Cafe  86.  Redding  verf.  Royfton.     In  B.  R. 

If  a  min  derife     rTl  H  E  cafc  was  :  A  man  feifcd  of  lands  in  fee,  had  iffuc 

Jaodt  to  one  of  I 

feveral  coheirs,  X  two  daughters,  One  of  which  had  ifTue  a  fon  and  died  \ 
thedevifc«nd^  thc  grandfather  makes  his  wiU,  and  thereby  dcvifes  the  land 
"*S4^k  **j^""*'  to  the  fon  of  that  daughter  and  his  heir ;  then  the  devifee  dies, 
423.  s.  c.  leaving  his  aunt  and  grandmother ;   the  grandmother  enters 

pl.  ?.  s.  C.  and  enjoys  a  third  part  of  the  land  as  for  her  dower,  and  pays'* 

tao^'sx?"'  one  moiety  of  the  refidue  of  the  profits  to  the  iflue  of  the  de- 
Pre.  Ch.  2t».  vifee,  and  the  other  moiety  to  the  iflue  of  the  other  daughter, 
HarR.  Co.  Litt.  and  dies.  The  fon  of  the  devifee  enters,  and  claims  the 
P.w.onDcT.  whole  by  the  devife,  and  tlierefore  brought  his  eje£lment 
iV/wmi  againft  the  fon  of  the  other  daughter,  who  claimed  the  moiety 

by  defcent;  and  whether  by  this  devife  the  lands  Oiould  go 
to  thc  heir  of  the  4evifee,  or  defcend  to  him,  [as  to  one 
moiety]  with  his  coufin,  the  iflues  of  the  two  daughters  as  co- 
partners, was  the  queftion.  And  it  was  infided,  that  when  an 
eftate  is  devifed  to  the  heir,  it  defcends  and  does  not  pafs  t<» 
(*)  3  Com.Dig.    him  by  the  devife.  [a)  But  it  was  refolved  by  the  Court,  that 

1  L4.  Riym.        the  cftatc  pafTed  by  the  devife,  and  not  by  defcent,  for  the  rea- 

sLd.  Raym.       '^^n  why  an  heir,  to  whom  land  is  devifed  by  his  anceftor, 

**9-  takes  by  defcent  and  not  by  devife,  is,  bccaufe  the  devife  was 

3  LcT.  127.  '  . 

Supn  p.  7».        not  neceflary,  forafmuch  as  the  fame  eilate  is  given  by  thc 

8  Mod!*?^3?^.c.   will,  that  would  have  defcended  •,  but  when  the  eftate  devifed 

2  B«f.  Aof^^So.   ^^  altered  in  quantity  or  quality,  the  hf  ir  takes  by  devife  ;  now 

by  this  devife  there  is  an  alteration  of  tlie  eftate,  for  if  thc 

lan4 
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huid  defcendedy    both  the  daughters  would  be  but  one  heir  and    R«d»i^'«  *• 

would  take  as  copartners  ;  but  when  a  devife  is  made  c  f  all  to 

one  or  the  fon  of  one  of  the  daughters,  then  the  devifcc  takes 

by  purchafe  in  a  different  manner  from  what  would  have  been 

in  cafe  the  land  had^defcendcd  ;    then  it  was  argued  that  the 

plaintiff  was  barred  by  the  {a)  (latute  of  limitations,  for  the    (*)SMijac.  i. 

profits  of  part  of  the  eft  ate  were  enjoyed  by  the  fon  of  the  other    *^' '  ' 

daughter  above  twenty  years.      Sed  non  allocatur  \     for  here    '  ^'^^-  302. 

was  no  oufter,  and  the  ftatute  of  limitations  does  not  extend    a  Ld.  Raym. 

to  this  cafe.  crLh,'';43.b-' 

373.  b.  3  B!.  Com.  170.  5  Com.  Dig.  476. 

Hunt  verf.  Bourne.     In  B.  R,  Cafe  87, 

TH'E   cafe  was  now  argued  feriatUn  by  tlie  court.     And    Vide  fupra. 
Gould  J.  was  of  opinion  that  the  judgment  fliould  be    ^*  ^^* 
affirmed^  and  as  to  the  objedion,  that  by  the  verdiA  it  is  not 
found,  that  there  was  a  writ  of  right,  he  was  of  opinion  tliat 
it  was  not  needful,  for  in  all  fpecial  verdids  all  neceifary  cir«- 
curaftances (hall  be  intended.     Lane.  x^.  ^  Co.  i\.b^     As  to 
die  principal  cafe  he  was  of  opinion,  that  by  the  firft  fine  there 
was  a  difcoiitinuancc  for  the  three  lives,  for  notwithftanding  the 
Statute  1 8  Ed'w,  i .   De  modo  Icoandl  fines ^  a  fine  may  be  well 
levied  by  antient  demefne,  for  this  ftatute  does  not  extend  to  it. 
Hah.  47.   a  Injl.  ia)   1 06.     Dyer  373.  True  it  is  that  it  can-    W  *  !"<*•  S^S- 
not  be  a  bar  to  the  iflue  in  tail  upon  an  eftate-tail  made  by  the    v.n.  Abr.   Tit. 
ftatute  (^)  de  donis  conditknalibiis\  for  a  fine  is  no  bar  to  fuch    p/."','.  Sea   6. 
an  eftate  but  by  the  ftatute  of  {c)  4  H.  7.  and  {d)   32  H.  8.    ^j^^'^]^'"^'  *' 
But  it  is  objefted,  that  a  fine  is  levied  upon  a  writ  of  covenant    (0  s-.  4  Hen.  7. 
which  is  a  perfonal  aftion,  and  cannot  be  brought  in  antient    ',/*  sf  32  Hen. 
demefne;  but  I  am  of  opinion,  that  a  writ  of  covenant  for  a    ]^  wnt^o^  cove- 
fine  is  a  real  a£tion,  and  here  the  fine  is  levied  according  to    «»"  ^'"^«  fine  u 
the  cuftom  upon  a  writ  of  right  dole,  riixh.  Nat.  Brev.  i  r.    fi  r.  n.  B.  8  h 
but  It  is  objefted,  that  a  court  of  antient  demefne  is  not  a  court '  '^'''  ^'  '^^^' 
of  record,  yet  a  common  recovery  there  binds  the  efta<c.     '       in'^^,  p.  ia6. 
aloft.  511.    iLutw.  781.  S.  C.  iSalk.  340.  S.  C.   V  in.  Abr.  Tit.  Fi«.  (F.  3  )  p  .27.(G.)pl.-(. 

But  I  am  of  opinion,  that  this  difcontinuance  determines 
with  the  three  liyes  :  If  tenant  in  tail  makes  a  leafe  for  tlie  life 

K3  of 
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Hour  V.  of  the  leflcc,  this  is  a  difcontinuance  of  the  eftate-tail ;  but  if 

(tf)  Co.  Litt. 


the  leflee  dies,   the  difcontinuance  determines,    C?.  Lit*  (a) 
and  I  am  of  opinion  that  the  fecond  fine  does  not  make  a  dif- 


%?1^'^       continuance.     3  Co.  88,  89.  («J 

I  alfo  am  of  opinion,  that  the  right  of  entry  is  not  loft  by 

(c)  St.  11  jac     the  twenty  years ;    the  ilatute  of  (r)  limitations  does  not  bar 

the  right,  but  only  the  remedy ;  if  a  leflee  for  life  levies  a  fine» 
the  leflpr  fhall  have  five  years  after  his  death ;  for  the  right  of 
the  leiTor  is  not  barred  by  the  non-claim  of  the  leflee,  or  by  that 
of  himfelf,  during  the  life  of  the  leflTee. 

Powys  J.  was  of  opinion  that  the  verdi£l  was  good  j  for  it 
is  foynd,  that  by  the  cuftom  a  fine  may  be  levied  upon  a  writ 
of  right  clofe,  and  that  a  fine  was  levied  there  according  to  the  * 
cuftom. 

He  thought  alfo,  that  a  fine  may  be  levied  in  the  court  of 
Antient  Demefne,  efpecially,  it  being  found  by  the  verdifty 
that  it  was  levied  according  to  the  cuftom  beyond  time  of  xne«* 
tnory.  Hob.  48.  i  jlnd.  71.  Dy.  372*  There  it  was  alfo 
faid,  that  a  fine  in  ancient  demefne  bars  an  eflate  tail  \  but  2 
Ifffi.  (i)  takes  notice  of  this  cafe,  and  fays,  that  a  fine  there 
does  not  bar  the  tail,  but  admits  that  a  fine  may  be  levied 
there. 

He  alfo  was  of  opinion,  that  the  fine  in  ancient  demefne 
made  a  difcontinuance,  but  it  made  a  difcontinuance  only  for 
three  lives.  And  he  held  alfo,  that  the  fecond  fine  did  not 
niake  a  difcontinuance,  for  that  it  doth  not  take  tSeGt  for  the 

(d)  Co.  Litt.      l^^c  0^  ^^^  conufor ;  and  this  is  like  the  cafe,  (d)  Co.  Lit.  and 
33»- *>•  the  fcftion  (r)  there,  altho'  it  is  not  the  text  of  Littleton^  yet 

\tj  Co*  jLitt*  * 

Sea.  619.  i^  is  good  law,  and  founded  upon  good  rcafon ;  and  is  allow- 

^redtobyou?'  ed  for  law,  I  Jon.  109.  Latch.  69.  in  the  cafe  of  £^^r  and 

Skaole  alias  Salvia 

V.  Cleik.    I  Jonei.  aoS.«  Cro.  Car.  156.  Latch.  €4.  7s.    Wm.  Bent.  174. 

-■  ■  r     I  .■ r     --    - 

(1)  The  part  to  which  our  Author  tnefne)  may  levy  a  fine  in  antient  de- 
intended  to  refer*  is»  I  apprehend,  in  mefne  which  by  the  cuAom  it  is  faid  to 
the  4th  InAitute  p.  270,  where  we  find  be  a  bar  of  the  eftate-tail ;  but  certainly 
the  following  obfervation    in    point,  that  will  not  hold.'' 


««  They  (that  is  tenants  in  antient  de«> 


He 
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He  wa$  of  opinion  alfo,  that  the  ejeftment  is  not  barred  by    Hwkt  v. 
the  (latutc  of  limitations^  altho'  the  conufor  died  in  the  year 
1656. 

Then  the  iflue  might  have  a  Formedofiy  but  now  thi^  remedy  r  .^/c  f 
is  barred  by  the  ftatute  of  limitations ;  for  there  was  a  difcon- 
tinuance  for  the  three  lives,  and  the  entry  of  the  iflue  was 
taken  away  thereby,  fo  that  he  could  not  have  an  ejeflment 
until  the  determination  of  the  three  lives,  when  the  difconti- 
Duance  ceafed,  which  was  within  tweoty  years. 

PofoeU,  J.  I  am  fully  of  opinion,  that  a  fine  in  antient  dc- 
mefne  makes  a  difcontinuance  ^  for  the  Statute  of  1 8  £d»  i  •  de 
modo  Uvandi  fines  was  only  a  declaration  of  the  common  law, 
and  does  not  reftrain  fines  in  antient  demefne ;    for  a  fine  in    ^  ??•  ^^^  ^ 

land  in  ancient 

the  Common  Pleas  levied  of  land  in  antient  demefne  makes  it  a  demefne  in  the 

frank  fec>  and  is  reverfable  by  the  Lord  in  a  writ  of  difceit ;  pieat  makea  it  a 

and  it  would  be  a  hard  conftruaion  of  the  Statute  iZEd.i.  (he"u"'h"hit 

di  modo  livandi fines  (even  if  it  was  introduflive  of  a  new  law,  ^''«o^f  fceit  to 

ai)d  much  more  fo  as  it  is  only  declaratory  of  the  law)  to  make  Cruife  on  Fines 

itreftri^live  to  fines  in  antient  demefne,  which  cannot  be  le-  223.  a.  ^"  ^ 

vied  any  where  elfe.     Fines  were  levi;^blc  before  the  Jufticcs  *,'"*?•  5»3- 

in  Eyre^  and  before  Magna  ChartOy  r.   1 1.  in  B,  R,    RafiaPs  Holt.  60.  s.  C. 

Entries  1%^.  h.  but  the  Statute  of  1 8  Ed.  i  •  intends  only  the  re-^  Vm*  Abr!  Vitl' 

ftraint  of  fines  in  inferior  courts  upon  bill  or  plaint  there,  ft^"*'  ^**'/^ 

The  cafe  44  Ed.  3.  38.  is  not  law;  and  no  other  cafe  denies  3  Saik.  35. 

the  power  of  levying  fines  in«  antient  demefne  j  and  this  cafe  177.  s.  c. 

is  founded  upon  the  miftake,  that  a  writ  of  covenant  for  a  fine  J,^*'  \l^*^ 

is  a  perfonal  a£kion,  when  it  is  a  reat  a£tion.   i  And.  71.  {a)  .^v  ^  ^^^  ^^ 

4  Infi^^^^'i^Kelw.  90.  *.  Then  this  fine  in  antient  demefne  is  a  3»r' 
difcontinuance,    but  it  is  a  difcontinuance  only  for  the  lives ; 
for  although  a  fine  come  ceoy  (5*r.  pafles  a  fee  generally,  yet  it 
is  not  fo,  when  there  is  an  ezprefs  limitation  for  life.     Bro^ 
Tit.  Fine,  12. 

Then  thefecond  fine  cannot  make  a  difcontinuance  when  the 
eftate  was  discontinued  before. 

Ho/t,  C.  J.  I  hold  that  a  fine  in  a  court  of  antient  demefne    Cmifeon  Finei. 
isgood^  notwithilanding  it  is  not  a  court  of  record  ^  for  this    iSaik.H.'s.t:.* 

K4  court   ^'•^•••P-^s. 
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H0HT  V.  court  can  hold  picas  in  a  writ  of  right,  and  give  a  final  iude* 
mcnt  there,  and  join  the  mile  upon  the  mere  right;  for  upon  a 
I  J  27  J  writ  of  right  clofe  the  plaintiff  (hall  make  protcflation  to  pro- 
fccute  it  In  the  nature  of  a  writ  of  right,  Dyer  1 1 1.  Then  if  it 
hath  cognizance  of  a  writ  of  right,  which  is  an  action  of  the 
higheft  nature,  why  (hall  it  not  levy  a  (ine,  which  is  not  of  fo 
high  a  nature?  It  may  be  objeded  that  London^  and  other  an- 
tient  cities  and  burghs,  may  hold  plea  in  a  writ  of  right,  but 
cannot  levy  a  iine  ;  but  the  cuftom  and  ufage  are  to  be  con* 
fidered  in  this  matter  j  for  they  hold  pleas  by  reafon  of  a  grant 
or  of  a  prefcription,  which  fuppofes  a  grant  of  all  pleas  real, 
perfonal  and  mixt;  but  by  fuch  a  grant  before  the  Statute  of 
18  Ed»  i,de  modo  Uvandl  fims^  the  power  of  levying  (ines  did 
not  pafs ;  for  it  is  a  particular  manner  of  a6^ion,  which  does 
not  pafs  by  a  general  grant.  Then  the  city  of  London  holds 
picas  in  the  fame  manner  as  the  King's  Benph  or  Common 
Pleas  upon  original  writs ;  and  if  before  the  Statute  1 8  Ed.  i  • 
the  city  of  London  could  levy  a  fine,  yet  at  the  fame  time  it 
might  be  levied  in  C  J3.  but  a  fine  of  land  in  ancient  demefne 
could  not,  even  before  that  (latute,  be  levied  in  C.  B.  then  in 
the  courts  of  London^  isfc.  If  a  plea  there  conufable  be  carried 
elfe  where,  and  the  parties  admit  the  jurifdi£tion,  it  is  good; 
but  if  land  lies  in  antient  demefne,  altho'  the  parties  admit  the 
jurifdiflion  of  C.  B.  yet  the  fine  (hall  be  reverfed :  befides,  if 
a  tenant  in  antient  demefne  cannot  levy  a  fine  in  the  court  of 
Antient  Demefne,  he  will  be  under  a  greater  difadvantage 
than  other  fubjeds  are;  for  he  cannot  levy  a  fine  in  C.fi.  and 
the  power  pf  levying  fines  is  a  great  advantage,  becaufe  there- 
by purchafers  are  effectually  fecured  ;  and  it  hath  been  a  con- 
Itant  praflicc  to  levy  fines  there,  tho'  in  fome  old  books  it  is 
made  a  doubt  of  j  as  in  44  Ed.  3.37.  for  a  fine  muft  be  levied 
on  a  writ  of  covenant,  which  is  a  perfonal  a£tion ;  but  that  i$ 
a  f^ilfc  foundation,  for  a  writ  of  covenant  for  a  fine  is  a  real 
{m')  F.N.  B.Sth.  aftion.  Fifz.  Nat.  Brev.  146.  {a)  And  a  fine  may  be  levied  upon 
fupra  f.  124.  any  writ  whatfoever.  5  Co*  39.  a.  Kelw.  90.^.  That  fines 
^tpr*  p'l^i'it' '"  '"^y  ^^  ^'^^^^  \t\\c^  it  is  agree<f.  2  Injl.  5 1 4.  (^)  Dyer  373. 
And  there  tlic  difpute  was  only,  whether  fuch  fine  Varrc4  the 
cflat«-tail, 

And 
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And  it  is  to  be  confidered  what  will  be  the  cffcft  of  a  fine  ^vnr  «. 
in  antient  d^mefne,  and  I  am  of  opinion  that  it  (hall  have  the 
fame  eSc£k  at  common  law  as  a  fine  of  land  that  is  frank-free 
would  have  at  common  law  in  C.  B.  and  therefore  a  fine  by  % 
tenant  in  tail  fliall  make  a  difcontinuancc  in  antient  dcmcfnc 
as  well  as  in  C  5.  For  a  recovery  againft  tenant  in  tail  puts 
the  iflue  to  its  Formedon  in  ancient  demefne  as  well  as  in  C.  JB. 
7  ^^*  4»  3-  ^»  7  H.  7.  10.  And  if  a  recovery  there  in  a 
writ  of  right  or  other  ailion  hath  the  fame  force  with  a  re- 
covery in  C.  B.  why  fhall  not  a  fine  there  have  the  fame  ope- 
ration with  a  fine  in  C.  B. 

Then  the  force  of  a  fiiie  levied  there  for  three  lives  is  to  be   y.^  ^^  -j-^ 

confidered.     A  fine  yJ/r  conufance  de  droit  come  ceo^  l^c.  fup-   Fw(A.4.)pL5« 

pofes  that  the  conufoi  hath  a  precedent  edate  by  the  livery -of  AmAt.  317. 

the  conufee,  and  therefore  a  fine  is  improperly  callpd  a  feofi^- 

ment  upon  record,  for  there  is  a  great  diverfity  between  a  fine 

and  a  feoflinent.     If  a  man  being  difTeifed  enters  to  make  a    ^  «    ^ 

°  A  fiat  by  one 

feofiment  and  livery,  this  amounts  to  an  entry,  and  pafles  the  out  of  poiicauw 

eftate  to  the  feoffee,  but  a  fine  by  one  out  of  pofieflion  pafles  co  Th/ conoL^ 

nothing  to  the  conufee,  but  only  extinguifhes  the  right  of  the  '^riJh^^aUte 

conufor.  2  Co.  56.'  a.  BuckUr*s  cafe.  «o«iifiwr. 

But  it  may  be  objeded,  that  the  fine  was  levied  before  the 
fteward '  and  attornies,  when  the  fuitors  are  Judges  of  the 
Court ;  but  the  tenants  who  are  fuitors  may  make  attomies    .  .  _       „ 

'  '  (m)  St  10  H.  ^ 

by  the  Statute  of  Merton^  (j)  20  if.  3-  and  thofe  attomies   c.  la   %  inft. 

_        -    ,        ,  100. 2*5. 

may  fit  as  J udges  there.  F.  N.  b.  5^ 

367. 
Then  it  hath  been  objefted,  that  a  fine  Sur  conufance  de  droit   vin.  Abr.  Tit. 

€ome  eeoy  isfc.  imports  a  conveyance  in  fee,  and  this  being  for   ^'"''  C^  5^) 

three  lives  is  a  contradi£Vion,  yet  a  fine  come  ceoj  l^c.  may  be   pi«  i-    i  Sajk. 

qualified  to  a  lefs  eft'a|e,  as  appears  by  41  Ed.  3.  14.  ii.  qJuku  9.  b«   "^ 

I  alfo  hold  that  this  difcontinuancc  determines  with  the  three   Holt  955.  S.C. 
lives,  for  the  lives  make   the  difcontinuance,  then  the  eftate        1 29  ] 
being  difcontinucd  by  the  firft  fine,  cannot  be  more  difcon- 
tinued  by  the  fecond,  and  this  is  without  queftion  according 
to  Littleton.     (*)  SJj'^Scaria^ 

I  alfo  hold,  that  the  difcontinuancc  by  the  firft  fine  conti- 
nuing, the  focond  fine  cannot  make  a  difcontinuancc,  although 

*         .      it 
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HviiT  V.      it  18  a  warranty ;  for  if  tenant  in  tail,  rf  vcrfion  in  fee,  makes 


Via.  AKr.  Tit.     *  ^^^^^  *^^  ^^^^*  ^^^  afterwards  the  reverfion  i»  granted  with 

Timi. 

4*     « 
$.C. 


?i«r.  (X.  a.)  pi.   warranty,  yet  this  does  not  njake  a  difcontinuance. 

4*    iS4lk.i44.  ^     ' 


Then  as  to  the  Statute  of  Limitations^  it  is  to  be  confidered 
whether  the  iflue  in  tail  was  ever  bound  by  the  Statute  of  Li- 
mitations* 

yia.AVr.T!t.  And  I  am  of  opinion,  that  xht  Fortmdon  was  not  barred, 

pl,*J.  *^  ^  ^  but  if  it  was  barred,  yet  when  the  three  lives  determined,  a 
new  right  accrued  to  the  iflue,  and  he  might  enter  and  have 
his  eje£lment,  for  it  is  not  of  any  confequence,  that  upon  fup- 
pofition  that  he  was  barred  of  his  Formedon^  to  which  he  had 
a  right,  that  therefore  he  muft  be  barred  of  his  right  of  entry» 
which  at  that  time  he  had  not. 

Judgment  was  affirmed  by  the  whole  Court 

fcoi/it  Tnuiliia         ^^^  ^^  *^5  ^^^  *^  ^^  declared  by  Holt  C.  J.  as  his  opinion 

Vf  cttftoBi,  a        obiter  J  that  if  a  copyhold  was  intailed  by  cuftom,  a  common 

common  reco-  »  r;  /  * 

«fery  id  the        recovery  in  the  Lord's  Court,  would  bar  the  iflue  in  tail,  and 

will  bar  the         thofe  in  the  remainder,  for  if  the  intail  of  a  copyhold  is  al« 

thofc'ioft-**"*   lowed,   a  common  recovery  to  dock  it  ought  alfo  to  be  al* 

^^^'  .         lowed. 

%  Vern.  53  5. 
705.    iEq.Abr. 

384.  E.  pU  I.  »p|jj^^  ^g  privileges  of  lands  in  antient  demefne  muft  in  their 

original  have  been  conferred  by  a£t  of  parliament,  for  they 
could  not  commence  by  grant  or  prefcription. 

Siiprip.  t%u  j£  ^  ^g^ant  in  tail  grants  totum  Jlatum  fuum^  the  eftate-tail 

is  not  in  abeyance,  as  Littkton  and  Coke  fpeak,  for  if  the  grant 
be  to  the  grantee  and  his  heirs,  it  paflTes  a  bafe  fee ;  fo  if  te- 

Svpn  p.  Tfto.  nant  in  tail  releafes  all  his  right  to  a  man  and  his  heirs,  a  fee 
L  ^3^  ]  determinable  upon  his  life  pafles ;  fo  alfo  if  a  tenant  in  tail 
bargains  and  fells  to  a  man  and  his  heirs,  and  if  the  tenant 
in  tail  afterwards  levies  a  fine  to  the  bargainee,  this  does  not 
make  a  difcontinuance,  for  the  bafe  fee  was  before  vefted  in 
the  bargainee.  10  Co.  96.  a,  Seymour^%  cafe.  If  tenant  in 
tail  makes  a  leafe  of  three  lives  purfuant  to  the  ftatute,  with 
warranty  to  the  leflfee  smd  his  heirs,  this  does  not  make  a  dif- 
continuance^ 
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continuance,  but  the  Icafc  is  good  notwtthftanding  Ae  war-      W»«t  «. 
rantjTy   and  whenever  the  warranty  makes  a  difcontinuance^ 
the  difcontinuance  ceafes  by  the  releafe  or  eztinguiihment  of 
the  warranty,     (a) 


(  2  )   This    caafe  was    afterwards      King's-bench  of  the  ju 
brought  into  the  Hoafe  of  Lords,  where    the  Court  of  Common  Pleai^was  i 
|he  affirmance  made  by  the  Court  of   £rmed.  i  Brown^  P.  C.  53. 


J3I 


D  E 


Termino   Pafch^ 

2  Annas.     In  B.  R. 


Cafe  88.  The  Queen  verf.  Burnaby* 

In  a  conviaion  ^T^  HIS  was  a  conviflxon  before  the  juftices  of  the  peace  on 
Eul!'c.^7?fir*^  the  Statute  of  43  Eli%.c.  7.  againft  fuch  perfons  as 

cwtcjjig  down  (hall  cut  wood,  undcrwood,  break  hedges,  £sfr.  for  cuttinir 
treei,  cbe  num-  \  °  ® 

Ver  and  quantity   dow^  fcveral  trees  Called  lime-trees )  and  an  exception  was 

ought  to  be  taken,  that  the  convi£tion  ililes  the  defendant  Gentleman; 
BBcmioned  ex^  which  fliews  that  the  defendant  was  a  gentleman,  and  the 
I  €aik.  i8i.  ftatute  was  intended  againft  mean  and  diforderly  perfons  only  j 
3'saik.2T7.S.C.  and  fo  he  who  hath  ability  to  anfwer  damages  ought  not  to 
•00.  s.  cT  ^^  convifted  upon  this  ftatute,  where  he  is  oufted  of  a  trial  by 
4Barii*tjtt(r.  a  jury,  and  hath  not  opportunity  to  make  out  his  title  if  he 
4  Com.  Dif.  claimed  property  ;  and  the  ftile  and  the  preamble  of  the  aft, 
^^^*  *^  '  and  alfo  the  Statute  of  15  Car.  2.  r.  2.  fhew  that  thofe  afts 

were  intended  againft  lewd  and  pilfering  perfons,  and  then  a 
Gentleman  (hall  not  be  intended  to  be  comprifed  within  the 
meaning  of  them.     &ed  tion  allocatur ;  for  the  Court  cannot 
diftinguifh  between  the  ability  of  perfons,  and  there  is  no  cor- 
tain  rule  or  limit  to  determine  by  who  are  able  to  anfwer  da- 
ACiMlmsnU     mages  and  who  not ;  and  if  a  Gentleman  does  a  bafe  or  infe- 
43  E»i».  c.  7.if  rior  aft,  his  quality  is  not  any  cxcufe,  but  an  aggravation  of 
ih'ch'theftiTuw  ^^^  offence:  and  the  Court  thought,  that  if  the  defendant 
^^Co'^'^D*  claimed  property  before  the  juftices,  they  ought  not  to  have 

^3*-  made  the  conviftion  ;  and  if  they  psoceedcd  to  do  it  a  prohi- 

bition lies,  either  before  or  after  the  conviftion  ;  and  by  the 
opinion  of  fomc,  if  property  were  alledged  before  the  juf- 
tices, 
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ikes,  who  afterwards  made  the  conviftion:  and  awarded  da-    The  QvBlN«^ 

.  -  BUEVABT. 

mages>  an  action  would  lie  agamlt  him  who  took  the  da- 
mages. But  here  the  convi£lion  being  removed  by  Certiorari, 
a  prohibition  cannot  be.  But  by  Halt  C.  J.  the  defendant 
may  make  a  fuggeftion  upon  the  roll  of  his  property,  by  way 
of  plea,  ( I )  and  thereupon  it  (hall  be  tried ;  and  St*  Jobn^s 

cafe,  5  Co. .  {a)  does  not  make  to  the  contrary.     But    (a)  $  Co.  71.  b. 

the  other  Judges  feemed  to  be  of  a  contrary  opinion  in  this   j]^.^"**'  *'* 
point. 

Another  exception  was,  that  the  offence  is  alledged  to  be  at 
Bamptifi  in  the  county  of  Huntingdon^  and  afterwards  it  is 
faid,  that  the  defendant  apud  Bampton  prad  \  btc.  and  Bamp^ 
tonprad^  does  not  import  Bampton  in  Com* prad* ,  for  Bamp^ 
ion  may  extend  to  two  counties,  and  part  of  it  may  be  in  Hun^ 
tingdon/bire,  and  part  in  another  county.  Sed  non  allocatur  \ 
for  although  it  may  be  in  two  counties,  yet  Bampton  prad  *  is 
no  other  than  that  Bampton  which  was  before  mentioned  in 
the  county  of  Huntingdon* 

The  third  exception  was,  that  the  conviftion  was  for  cut- 
ting down  fcveral  trees,  and  damages  to  20  /•  given,  but  does 
not  fhew  the  number  of  the  trees,  which  ovght  to  be  the  mea- 
fure  of  the  damages ;  and  if  an  a£lion  fhould  be  brought  for 
the  trefpafs^  this  convi£lion  cannot  be  pleaded  in  bar,  for  it 
will  not  appear  that  the  convi£tion  was  for  the  fame  trees  j 
and  therefore  the  number  and  quantity  of  the  trees  ought  to 
be  mentioned  exprefsJy  in  the  conviction,  as  well  as  in  an 
adion  for  the  trefpafs  j  as  in  5  Co.  {b)  Plater*s  cafe.  W  5  Co.  34*  <»• 

And  for  this  caufe  the  Court  was  of  opinion  that  the  con- 
vi&ionwas  ill.  (2) 

(i)  Lord  Raymond^  in  his  report  of  of  The  K/ng  vcrf.  Catberall,  reported  in 

this  cafe  fays  that  he  *'  was  informed  1  Scr.  p.  900,  was  determined,  where 

V  tkat  the  Court  did  not  give  any  pofi-  the  defendant,  who  was  con\  i£l;d  on 

*'  live  opinion  as  to  the  plea,  but  that  the  Kinjington  turnpike  a£l,  for  refuOng 

*'  they  feemed  inclined  as  above,  and  to  account  and  pay  over  the  money  re- 

"  tkat  by  the  advice  of  the  Court  the  ceived  by  him  as  colle^or,  was  dif- 

"  parties  confented  to  try#in  an  action,  charged^  and  the  convidlion  was  qualh* 

*'  whether  the  defendant  had  any  right  ed,  becaufe  no  particular  fum  was  fpe- 

•'  or  no  in  the  place  where,  &c.     But  cified,   or  the  times  when  the  money 

*'  Sir  Rohtrt  Barnard  dying  foon  after  was  charged  to  be  received,  fo  as  toen- 

"  the  term,  the  fait  fell."  p.  902.  able  him  to  defend  himfelf  on  a  fecond 

(2)  Upon  the  fame  principle  the  cafe  charge. 
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Cafe  84.      Sir  Charles  Hale  vcrf.  Owen.     In  B.  R.  (i) 

A  ftcfiff  (hall  ^T^  HIS  was  an  adion  for  a  falfe  return  of  a  citizen  to  ferre 
JJJ^Ilf  Ji^L^*  -■•  *^^  *^  *^'^y  of  Coventry^  and  feveral  exceptions  were  taken 
^■'f?'y  \^      after  a  verdi^i  to  the  declaration. 

IP  go  aftioD* 

%  \A.  Rajm.  904*  S<  C    Com.  Dig.  Tit.  Pleader  (t  O.)  5th  Vol.  p.  at  i. 

la  aa  aUeptioii  *  Firft,  that  the  declaration  mentions,  that  the  writ  ifliied  out 
Mfucdoacof  of  Chancery  [rtcitando^)  C5V.  and  after  the  recital,  then  it 
2J|2l*ftI)  alSr'  {^J^pr^cepity  fic^  and  fo  there  does  not  appear  any  nomina- 
fr'/^^Xu  ^^^  ^^^  ^°  ^^  ^oxA,  pr^cepit.  Sed  non  allocatur ;  for  the 
te  coD6dered  at  King  is  before  mentioned,  and  fhall  be  the  nominative  cafe  to 
cafe  to  the  verb  the  vetb  pracepit ;  fo  in  a  practpe  quod  riddatj  pracipe  A.  quod 
^L?r'** aa.  f^ddat  B,  I oA  quas ei  debet  id  injujle detinet  ut  dicit 5  there  is  no 
90c.  S.  P.  nominative  cafe,  yet  it  is  good  Latin  \  and  A.  (hall  be  die  no- 

minative  cafe  to  the  words  reddat  ^  debet  \  and  J3.  is  the  nomi- 
native cafe  to  the  word  dicit \  fo  impleading,  et  hoc paratus  eft 
verijicare  unde  petit  judicium  tsf  dampna  fua^  i^c.  no  nominative 
cafe  appears  to  the  words  paratus  e/l  iff  petit. 


[  •  133  ] 


ft  ]Ld.  Raym. 


Other  exceptions  were  taken  to  the  declaration,  for  that  the 
plaintiff  had  fct  forth  the  proceedings  of  the  (heriff  in  his  elec- 
tion, by  which  it  appears  that  the  fheriffdid  not  proceed  regu- 
larly to  an  election,  and  therefore  there  was  no  ele£lion,   and 
•osT  S.  P.  then  no  adion  can  be  for  a  falfe  return*      Sed  non  idlocatur  ; 

a  double  recarr  ^^  ^^  ihcriff  (hall  not  take  advantage  of  his  own  irregular 
^^t^Mpuf^dir    P«>cccding  to  excufe  himfelf  from  an  aftion.     But  by  Hok  C. 

•oaUadietlut      J.  it  was  fufficicnt  for  the  plaintiff  in  this  cafe  to  have  faid 

he  was  duly  '^ 

dtacd,  he  aeed  that  fuch  a  writ  iffued,  and  was  delivered  to  the  iheriff,  upon 
thini  to  £w  which  he  proceeded  to  an  ele&ion  fecundum  exigentiam  brew, 
w«  *lk^^*^  and  that  the  plaintiff  was  debito  modo  eledcd. 

But  yet  judgment  was  given^for  the  plaintiff  by  the  whole 
court. 


(1)  This  is  an^adtionapoo  the  §tat.  7  falfe  and  double  retivnt  of  Members  to 

and  6  Will.   3.  c.  7.  continued  by  the  ferve  in  Parliament.  Thi9  cafe  is  much 

Stat.  12  and  13  Will.  3.  c.  5.  which  was  more  fully  reported  in  Lord  Rajmomd, 
•oaAed  for  the  porpofe  of  preventing 
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(t)  Coggs  verf.  Barnard     In  B.  R*  Cafe  90. 


^T^HIS  was  an  adion  upon  the  cafe;  in  which  the  plaintifF 
*  declares  that  the  defendant  fuper  fe  ajfum^t  to  carry 
fafeiy  a  hogfliead  of  wine,  and  that  by  the  default  of  the  de- 
fcndanc  the  wine  was  loft  \  and  after  a  verdifi  for  the  plaintifF, 
it  was  moved  in  arreft  of  judgment,  that  the  declaration  did 
not  (hew  that  the  defendant  was  a  common  carrier,  or  that 
for  any  fum  of  montj  fuper  fe  ajfumpftt^  and  fo  *  there  being  no 
appearance  of  any  premium  given  to  the  defendant,  no  afiion 
lies. 

And  it  was  refolved  by  all  the  Judges  of  the  court,  that  the 
adion  lay,  for  here  is  a  fpecial  undertaking.  And  although 
the  defendant  might  have  refufed  to  carry  the  wine,  yet  as  he 
made  a  voluntary  undertaking  to  carry  it  fafeiy,  if  he  does  not 
do  it  he  (hall  be  punifliedifor  the  damage  whi^  the  plaintifF 
fafbrsbyhis  negle£l. 

^ihert  are  ftx  forts  of  Bailments  which  are  fufficient  for  the 
maintenanct  of  an  oBion.  (  2  ) 


If  a  man,  who 
it  not  a  comnM 
carrier,  andwlM 
it  not  to  reoeiie 
a  premtiun,  ufl« 
dertakct  to  car- 
ry goodt  fafeiy 
he  it  anfwerable 
for  any  damafe 
they  may  fuftaia 
through  hit  ne- 
glea  or  defiiiAu 
4Vin.  Abr. 
Ttr.  Bailmeati 
(C).  pi.  I. 
a  Raym.  noo* 
S.C. 

Raym.  Ent.  163. 
Holt  13.  131. 
5*8.S.C. 
lSalk.2$.S.a 
3Salk.  it.iiS. 
S.  C. 

I  Com.  Dig.so3« 
J3all.  Ni.  Pri. 
$dit.  i79o.p.7r« 
Ceo.  Jac  668. 
I  Bac.  Abr.x4S. 
Jonet  on  BaiL 
58. 

I  Pov.pnCMt, 
^66. 

Rrft,  a  naked  bailment,  when  a  man  delivers  goods  to  ano*     [  *  134  J 
iher  to  keep*  , 

Seoondy  when  a  wan  fends  cattle  to  another  which  are  pro- 
fitablcj  gratis* 


i^i)  The  report  of  this  cafe  in  Lord 
Raymond  is  much  fuller  and  more  fa- 
ttsfadory  than  this ;  the  learned  editor 
of  Coke  upon  Licdeton  fpeakiog  of 
Lord  Holt's  argument  upon  this  fubjed 
iays,  •^Iterd  Chief  J  ullice  Holt's  ar- 
gument  lA  that  cafe,  as  reported  by 
Lord  Raymond,  particularly  merits  at- 
tention, it  being  a  rooft  maftcrly  view 
of  the  whole  fubjed  of  bailment. 
Harg.  Co.  Litt.  89.  b.  n.  3. 

(x)  Sir  William  Jones  ia  hii  excel- 


lent trcatife  upon  the  Law  of  Bailments 
makes  the  fbllowiog  obfcrvaiioa  upoa 
this  divifion.— «•  This  divifion  (that  is 
Sir  John  Holt's)  of  bailments  ixkio  fix 
forts  appears  in  the  firft  place  a  httlc 
inaccurate;  for  in  truth  \iiz fifth (ctt  is 
no  more  than  a  branch  of  hii/^/W,  and 
ho  might  with  equal  reafon  have  added 
Vi/eventh.  fincc  the  fifth  is  capable  of 
another  fub-divifion.  i  acknowledge 
therefore  but/tr  fpccics  of  bailment," 
May  onxhe  Law  ol  Bailment,  p.  35. 

Thirdt 
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'Cooct  V*  Third,  when  a  man  delivers  goods  or  cattle  to  another  for 

hire. 

'  Fourth,  when  goods  are  delivered  to  another *as  a  pledge. 

Fifth,  when  goods  are  delivered  to  another  to  be  carried 
for  hire* 

Sixth,  when  goods  arc  delivered  to  another  to  be  conveyed, 
or  for  a  particular  purpofe  without  hire. 

_  ..  If  a  man  hath  goods  upon  a  naked  bailment,  he  Is  not  charge- 

10.  46.  61.        able  if  they  are  loft,  ^f . 

Neither  is  he  chargeable  for  a  common  neglcft,  and  there- 
(«)  4Rep.8vb.  fore  Southcot*s  (a)  (-x)  cafe  is  not  good  law,  which  fays  that  a 
s.  c.  (4)  xn^n  (hall  be  charged  in  an  aflion  on  a  general  bailment;  and 

JjJlTtf '^'"     it  hath  been  the  general  pradice  for  twenty  years  laft  paft. 
If  a  man  hath  goods  to  keep,  and  they  are  ftolen,  althoagh 
Ld.Raym.  655.    there  be  a  negle£^  in  him,  as  if  he  #nits  to  fhut  the  door,  l^c, 
^' J*  he  (hall  not  be  chaiged  with  them  if  he  keeps  them  with  the  . 

%  St'.  1099.        fame  care  that  he  does  his  own.  ( <) 

■»  Mod.  487.  ^^ 

joDct  oa  Bailin!       So  if  a  man  makes  a  bailment  to  another,  and  he  makes  an 
*^'  exprefs  promife  to  keep   the   things  fafely,  yet   he   is  not 

chargeable  without  his  wilful  default,  for  fuch  promife  fiiall 
not  charge  him  further  than  he  was  chargeable  before;  it 
would  not  do  fo  if  it  was  in  writing,  and  for  the  fame  rcafon 
it  (hall  not  do  it,  if  it  is  by  parol. 

The  fecond  fpecies  of  bailment  obliges  to  a  ftri£l  care,  for 
if  a  man  permit  another  to  have  his  horfe  into  the  Wefiy  and 


(3)  That  notion  in  S^utbcote*^  cafe  of  moral  and  political  philoibphy,  yol. 

i|.  Rep.  83.  b.  that  a  general  bailment,  i .  p.  172.  **  Whoever  anderukes ano- 

and  a  bailment  to  be  fafely  kept  is  all  ther  man's  bafinefs,  makes  it  his  own, 

one,  was  denied  to  be  law  by  the  whole  that  is,   he  promifes  to  employ  upon  it 

court,     ex  rtlatione  m*ri   Bunhurj.   z  the  fame  care,  attention  and  diligence, 

Raym.  911,  note  to  3d.  edit.  Jones  42.  that  he  would  do  if  it  were  adtually  his 

(4)  It  isfaid  in  12  Mod,  487.  that  own;   for  he  knows  that  the  bufinefs 

Crcke*s  report  of  this  cafe  is  preferable  was  committed  to  him  with  that  expec- 

to  th^t  by  Ceii.  tation.     And  he  promifes  ROthin^^more 

(5)  We  find  the  following  fentiment  than  this.'' 


npon  this  fubjed  in  Paley's  Principles 


he 
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Ke  rides  to  the  Norths  and  the*  horfe  diesj  the  bailee  (hall  be      c^^^ci  v. 
charged  for  him. 

'    But  if  fuch  horfe  is  ftolen  out.  of  the  (table  without  any   i  Com.  Dig. 
fault  in  the  bailee,  he  (hall  not  be  charged*  *®  * 

Otherwife  if  he  permit  the  door  to  be  open  and  the  horfe 
IS  ftolen,  for  then  he  (hall  be  charged* 

The  third  fpecies  of  bailment  is  when  goods  are  left  with   Jonet  on  Bailffl« 
the  bailee  to  be  ufcd  by  him  for  hire,  and  in  this  cafe  the     ^* 
bailee  is  obliged  to  take,  the  utmoii  care,   and  to  return  the 
goods  when  the  time  of  hiring  is  expired. 

The  fourth  fpecies  of  baihnent  is  as  a  pledge,  and  if  the   Jonei  oa  fiAiinu 
uGng  of  the  thing  will  hurt  it,  the  bailee  muft  not  ufe  it. 

But  if  the  ufing  will  not  hurt  the  things  pledged,  the  bailee 
may  ufe  them«  as  jewels,  fs*c.  but  if  the  bailee  ufe  them  and 
they  are  loft,  he  (hall  anfwer  for  them  -,  but  if  he  doss  not  ufe 
them>  but  keeps  them  in  his  cheft,  and  they  are  ftolen,  he  (hall   infra  p.  406. 
not  anfwer  for  them. 

If  the  keeping  of  the  pledge  is  chargeable,  then  the  bailee 
may  ufe  it,  as  if  a  cow  b  pled{ged,  the  bailee  (hall  have  the 
milk* 

*  But  when  the  money  is  tendered  for  the  goods  pledged,  and  4  R«^  83-  !>• 

the  bailee  refufes  to  deliver  them,  then  his  fpecial  property  is  Bull.  Ni.  Pri. 

determined,  and  he  by  the  detainer  is  a  wrong-doer }  and  if  the  ^*'    J****   ^ 
goods  are  afterwards  ftolen,  he  (hall  anfwer  for  them«  >-  '3     ^ 

The  (ifth  fpecies  of  bailment  is,  for  carrying  for  hire }  as 
vhere  a  man  delivers  goods  to  them  who  have  a  common  or 
publick  truft,  as  a  common  carrier  or  hoyman,  (^c.  if  thefe 
are  robbed  by  enemies  of  the  King,  they  (hall  not  be  anfwer-^ 
able  I  otherwife  if  they  are  robbed  by  the  violence  of  robbers.    ^  Rgp.  g^  g. 

So  if  the  delivery  be  to  a  common  fa£lor,  although  he  hath   4  Rtp*  S4*  i. 
hire.  He  (hall  not  anfwer  for  an  a£l  done  without  his  default^ 
as  if  the  goods  are  ftolen  he  (haU  not  be  chargeable. 

Vol.  I.  L  So 
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Cocct  v>  So  in  OUT  cafe,  according  to  the  fixth  fort  of  bailment,  he 

(the  defendant)  fliould  not  be  chargeable  by  an  a£l  which 
did  not  happen  by  his  own  default ;  ai  if  any  other  had  pierced 

the  hogihead  of  wine,  he  (hould  not  be  anfwerablc  for  it. 

« 

jonnoaBiUiii.       When  a  man  a£ls  by  commiflion,  it  obliges  tlie  perfon  to 
^'*   ^*  take  care,  and  he  (hall  be  anfwerable  for  goods  which  are 

loft  by  his  ncglcfl. 

For  the  negle£t  is  a  deceit  upon  the  perfon  who  trufts  him ; 
the  party  who  intrufts  experts  diligence  and  fidelity  9(  him 
who  is  trufted,  and  for  breach  of  truft  an  adion  lies ;  as, 
Gadi,  64. 

If  the  defendant  had  only  offered  himfelf  to  carry,  there  he 

would  not  have  been  chargeable,  it  would  only  have  been  a. 

nudum  paSium  \  but  here,  as  he  fuptr  ft  ajfumpfit^  the  word 

ajfumpftt  imports  an  undertaking ;  and  when  a  man  under<- 

takes  to  do  a  thing,  and  mifdoes  it,  an  a£lion  lies  againft  him 

for  that,  though  nobody  cquld  have  compelled  him  to  do  the 

iPew«0nCont.  thing;  and  to  prove  this  was  cited  19  Uen.  6*  49.  11  //.  4* 

?^/cro.Eiu,      33-  («)  ^<?^-  4-  I28»     2  Cro.  667.    And  judgment  was  givea 

^^V  5.  t\         foy  ^^  plaintiff. 


1>    E 


Term.  Sanft.  Mich^ 
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nt 


Ewer  veff.  Jones* 

A  Prohibition  was  moved  for  to  the  admiralty  court  in  a 
fuit  there  for  mariners'  wages,  and  the  defendant  plead- 
ed that  it  appeared  by  the  libel,  that  the  contradi  upon  which 
the  libel  was  founded  was  above  fix  years  before,  and  there- 
fore by  the  ilatute  of  limitations  the  plaintifFwas  barred ;  this 
plea  was  there  refufed.  And  now  on  the  motion  for  a  prohibi- 
tion it  was  urged,  that  a  fuit  in  the  admiralty  for  feamen's 
wages  is  allowed  there  only  for  the  convenience  of  their  join- 
ing in  the  fuit ;  but  if  the  admiralty  court  will  not  admit  a 
plea  of  the  ftatute  of  limitations,  which  is  a  bar  at  common 
law,  the  defendant  there  will  be  greatly  prejudiced ;  and  thi^ 
court  will  grant  a  prohibition. 

The  court  was  of  opinion,  &at  although  in  a  daufe  origi- 
nally Cuable  in  the  admiralty,  that  court  {hall  proceed  accord- 
ing to  their  own  law,  yet  when  the  admiralty  court  refufes  to 
allow  a  plea  in  bar  or  proof  pleadable  and  allowable  at  com- 
mon law,  this  court  hath  sL  jurifdi£lion  to  prohibit  them  from 
proceeding  ;  but  ixl  this  caffe  the  ftatutCof  imitations  is  not 
well  pleiided,  for  it  ought  to  fay  that  the  caufe  of  aflioh  did 
not  arife  within  iix  years,  aiad  it  does  not  appear  to  this 
courts  for  what  caufe  the  plea  vfas  difalfowed  thefe.  And 
therefore  a  prohibition  was  not  granted.  ( i } 


Cafe  91. 


i^crarrr  If  the 
Astute  of  2 1  Jtc 
I.  c  t6.  of  LU 
mitatioof    a* 
Ci^ds  to'fuiti  uif 
the   admiralty 
coiirt  for  fea- 
ineii*i  wag<i  { 
If  it  docff  a  plM 
that  it  appears  b^ 
the  libel  that  tlie 
caoie  did  not  ac- 
crue within  fix 
yetti  iirbad. 
Tht  defenAmt 
ihould  ftate  im- 
mcMliattlj  thac 
the  caufe  tn 
adioo  did  not 
acctu«  withia 
fix  >ean.' 
VideStat.4Aii:» 
c.  16.  f.  17. 
6  Mod.  25.  S,C.- 

2  Ld.  Raynu 
9J4.  S.  C. 

3  Salk.227.S.Ci 
2  Ld.  Raynu 
^38.  xao^. 

%  Stlk.4aay    - 


(i>  It  wM  aftefwards  m^vtd  again 

httt  a  prohibiten  was  (till  deified;  "but 

ic  fcctncd  chtedy  bccaoie  the  defendanf 

had  appealed ;  for  a  prohibicioQ  was 

(#}  Hoh.  428^   iLd/Rtym.    1204. 


granted  in  Eafter  Term  between  HiJi 
and  PartriJgi  (4)  in  the  #ame  cafe/'  i 
Ld.  ftaym.  937. 


2  Salic.  424.    3  Salk*  227* 

ai 


f  I  Mod.  4]i« 
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Cafe  92.  Ward  verf.  Sir  Stephen  Evans.     In  B.  R. 

If  a  creditor  ie-  rx^  HIS  was  an  aflion  upon  the  cafe,  in  which  the  plaintiflT 

fires  hii  debtor  I         ,     ,        ,                     ..."               ».        r    r                      ,      ,         . 

to  pay  part  of  M.     declartd  upon  an  indebitatus  ajfutnfjtt  for  money  had  and 

thfrd  perfoVto  received  to  the  ufe  of  the  plaintiff;  and  upon  the  evidence  at 

Si**^1i  indebted  ^^  ^^^  ^  ^^^^  ^^®  referred  to  the  judgment  of  the  courts 

and  indorfe  it  on  and  appeared  to  be  this  :  Fellows  was  indebted  to  the  plaintilT 

tohii  creditor]  upon  bill  of  6o  /•  who  fcnt  his  fervant  to  Fellows  for  the  mo* 

fttke/thein-  "^7»  '^^^  P^^  ^'"^  *  *^^^  ^^  ^^^  Stephen   Evans's   for  lOo/. 

dorfement,  but  the  fervant  carried  the  note  to  Sir  Stephen  Evansj  whofe  fer- 

refufsi  to  pay  * 

the  money,  the  vant  indorfed  60/.  off  the  100/.  note,  and  for  the  6c/.  nve 

third  oerfon 

nay  recover  it  ^^  plaintiiPs  fervant  a  bill  of  60/.    10  s.   on  one  WaUiSf  a 

r«Sn*f "  mo!"  goldfmith,  and  the  fervant  of  the  plaintiff  paid  to  Sir  Siephen^s 

'Hey  bad  Md  re-  fervant  the  loj.  diflerencc,  and  the  next  (a)  morning  went  to 

ftIUym.918.  Wallis*s  who  h^d  failed,  ^nd  was  a  bankrupt;  although  for 

t€  Mod.  36.  S.C.  ^  ^^  precedent  day  he  had  anfv^ered  and  paid  bills ;  and  when 

J »^od.  5ai.  the  plaintiff's  fervant  found  that  Jf^allis  was  a  bankrupt,  he  dc- 

•Holt  i£o.  s.  c.  livered  back  the  bill  upon  Wallis  to  Sir  Stephen  Evans^  who 

s.  c. '      *  refufed  to  take  it,  and  infifted  that  the  acceptance  of  the  bill 

3  S^lk.  118.  ^^^  JVallis  was  payment  of  the  60/. 
3  Com.  Dig. 

*5?-    _     ^  And  it  was  now  refolvcd  by  the  court  in  favour  of  the  plain- 

3  Bac.  Abr.;62.  '                                                         ^ 

(4)  1  Str.  415.  tiff;  chat  the  indorfement  of  the  60L  off  the  bill  of  looA  was 

Bayiey  on  Billi  evidence  of  the  receipt  of  fo  much  money  by  Sir  Stephen  Evans 

33-  for  the  ufe  of  the  plaintiff;  for  the  cafli  of  Fellows  lay  at  Sir 
Stephen  Evans%  and  his  indorfement  of  60  L  off  from  the 
100/.  bill,  (upon  which  the  bill  of  the  plaintiff  for  60/.  upon 

If  •  ferrwit  who  pgUg^j  ^as  delivered  up  and  cancelled)  made  a  new  receipt  of 

It  leAt  to  receive  *                             ...                                  . 

moAey,  acccpti  fo  much  money  to  the  ufe  of  the  plaintiff;    then  the  delivery 

noteinfteadofit,  of  the  note  upon  W^^i////  for  6o/.  10/.  to  the  fervant  of  the 

dlS^f  not  bin"^*  plaintiff,  is  not  payment  to  the  plaintiff,  for   he  ordered  his 

his  matter.  fervaut  to  receive  the  money,  and  not  a  bill,  tmd  then  the  re- 

X  Com.  Dig.  ceipt  of  a  bill  without  the  exprefs  autliority  of  his  mader  (hall 

j^BjIc.  Abr.  56a.  not  bind  the  matter.  ( i ) 

(t)  It  was  al(b  determined  in  this  ney  be  paid  in  a  convenient  time.  3 
cafe  (hat  paper  is  no  .payment,  where  Salk.  I18.  2  Ld.  Raym.  930.  S.  C. 
there  was  an  original  and   precedent     1  Com.  Dig.  254.   1  Salk.  124.  Skin, 

debt,  for  it  is  intended  to  betaken    410.     A^dr.  190. 


upon  this  condition  (viz.)  that  the  mo- 
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Anne  and  Richard  Fitzgerald,  Executors  of     Cafe  93. 
Richard  Fitzgerald,  verf  Cragg. 

THIS  was  an  aftion  of  Debt  upon  a  Bond  made  to  the   j^^  ^^  ,^.^jj 
teftator  ;  after  oyer  of  the  obligation  and  condition,  by    "PO"  *  J®'"*  ®^ 

ligation  it  muft 

wUch  it  appeared,   that  the  defendant,  and  (wo  others  were  appear  chat  aU 

named  to  be  jointly  and  feverally  bound  to  the  teftator,  the  de-  "hcrwife  it  will 

fendant  pleaded  in  bar  a  covenant  made  by  the  teftator  to  him,  ^^^^'^ 

that  he  (hould  not  be  fued  upon  this  bond  that  was  made  by  419- 

the  defendant  and  two  others.     The  plaintiffs  reply,  rfoneji  3Silk.29sI 

JaBum  tefiatoris  j  whereupon  iflue  was  joined,  and  a  verdift  i%uJ^,  i". 

for  the  defendant.     And  now  Serjeant  Pratt  moved,  that  the  fS-    «  T""* 

Rep.  446. 

defendant  might  plead  over  again  ;  for  that  he  could  not  plead  Cro.  Car.  551* 
this  covenant  of  the  teftator's  in  bar,  but  could  only  take  ad- 
vantage of  that  by  adion  of  covenant ;  (^i)  and  the  difference    W  »  And.  307. 

t  111  /•      1  r  11        Cro.EIii^.  35». 

w^as,  where  a  man  makes  a  bond  to  a  ungle  perfon,  and  he   Carth.  64. 
makes  a  covenant  that  he  will  not  fuc  the  obligor  ;  this  may   ^  b!Ic.  Ab'iioi! 
be  pleaded  in  bar,  for  it  amounts  to  a  releafe  and  difcharee  of  ^^'  ..^"^*-  ^** 

'^  ,  °  Pri.edil.  1790; 

the  a£lion ;  but  where  there  are  more  obligors,  and  the  obligee   p.  157. 
covenants  that  he  will  not  fue  one  of  them,  this  will  not 
amount  to  a  releafe,  for  then  all  the  obligors  would  be  dif- 
charged ;  (i)  but  the  defendant  might  have  covenant  if  he  be 
fued  ;  and  fo  it  was  refolved  in  the  cafe  of  Tracy  and  Kenafton 


(  X  )  Where  two  are  jointly  and  feve-    one  di/chargcs  the  other,    i  Ld.  Raym*. 
rally  bound  in  a  bond>  a  releafe  to  the    420.    Cro.  Car*  551. 

L  3  in. 
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riTfo«»Aj.»    (a)  in  B.  R.  Trin.  13  »^  3.  which  was  catered  JlfwrA. 

W  aSalk  1 1  J^.  3*  Rot.  193.  and  fo  it  feemed  to  be  allowed  by  the 

3  Silk.  29^.       Court.     But  Trevor  C.  J.  objcftcd,  that  it  did  not  appear  by 

€88.  s.  c. '       the  record,  that  (he  two  others  executed  the  bond  \  *  for  tho' 

i*e!^*  ^**'      by  oyer  pf  the  bon4  it  appears,  that  they  are  named  in  the  ob- 

r*i4o  1      lig^^^on,  yet  if  they  did  not  feai  and  execute  it,  it  will  not 

^  avail ;  and  this  fliould  appear  by  averment)  or  otherwife  upon 

the  record  ^  for  it  does  not  appear,  it  (hall  not  be  intended :  fo 

it  was  adjourned.     And  afterwards  in  HlL  the  4th  of  the 

Queen,  it  was  urged  that  the  deed,  in  which  the  covenant 

was,  recites,  that  the  defendant,  and  the  two  others  were 

jointly  and  feverally  bound  to  the  teftator,  an4  thereupon  he 

covenants  not  to  fue  the  defendant  upon  the  faid  bond,  and 

that  the  defendant  was  bound  by  the  recital,  as  a  leiTee  would 

be  eftopped  by  a  recital  in  a  leafe  \  but  the  Court  did  not  much 

regard  this.     Then  it  was  urged,  that  the  covenant  was  not 

to  fue  upon  the  &id  bond,  viz*  upon  the  obligation,  in  which 

the  defendant  and  two  others  were  jointly  and  feverally  bound  ; 

that  the  defendant,  in  pleading  this  matter  to  the  adion  of 

the  plaintiff  upon  this  bond,  allowed  it  to  be  a  bond  in  which 

the  defendant  and  two- others  were  bound,  otherwife  the  co^ 

tenant  would  not  extend  to  it ;  and  for  this  caufe  it  was  ofs 

^CTed  that  he  ihould  plead  agaui. 


UI 


DE 

Term.  Sanft.  Hill, 

4  Anax.    In  C.  B, 


Barker  and  Ux*  ver/l  Palmer.  Cafe  94. 


I 


N  a  Sctre  facias  upon  a  judgment  in  the  Common  Pleas  '"  >  fclafii 
by  the  wife  whitft  (he  was  fole,  the  defendant  pleaded   wu  Miiedittf^aAd 
a  releafe;    and  an  exception  was  taken  that  no  place  was   JjJjURw^ITt'fe- 
alledged  where  the  releafe  was  made,  and  it  would  be  ma-  ?^**  J^p"*!* 
terlal  upon  a  general  demurrer.  Refolved  Cro.  E/iz.  78.  98.    5  Com.  Di^.  jcx 
admitted  Crv^  Car.  262.  that  the  omiflion  of  a  place  is  fub-   4Blc.^li.Yj5. 
ftance ;  and  the  cafe  of  Kfrty  and  Whkeltnv^  2  Ltstw.  1 501,    yjjj  ]-^J^ 
is  (Ironger,  which  was  an  a£lion  of  trefpafs,  for  taking  three   ^  ^^' 
nieafures  of  barley  at  WaUingford,  the  defendant  plea4ed  thgl 
Jf^allingford  was  an  antlent  borough  and  corporation^  and  ha^ 
a  market  and  toll  of  one  pint  of  gr^in  for  every  comb  of 
grain  fold  tliere  by  any  foreigner ;  that  J^obn  Ferrers  a  i(^% 
reigner  bought  five  q\}arters  pf  barley  there  to  fell,  and  fold 
t^icm  to  the  plaintiff  ^  and  becaufe  it  was  not  faid  that  he  fold 
them  there,  and  no  place  was  alledged  where  the  fale  was, 
judgment  was  given  for  the  plaintiff  for  the  default  m  theplea^. 
So  if  a  defendant  plead  a  fubmifEon  to  an  award,  and  doea   ^'^^'«  >  ^»^- 
not  alledge  the  place  where  the  fubmiiCon  w^s  made,  it  is    cd,  and  no^pUcr 
bad*     Refolved  upon  demurrer,  Cro.  £[1%.  66*  and  without   ^*^°'  "**  ^* 
difficulty  ji|d^n)ent  ix)  this  cafe  wa9  given  for  die  plainuff* 


L4 
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Cafe  9j.  Barker  verf.  Lamplugh.     In  C.  B. 

To  an  aaioa  ^TT^  HIS  was  an  adion  of  Ajfum^ti  upon  fevcral  promifes^ 

dc7end^T£d.  -■-     defendant  pleads,  that  after  the  taking  upon  himfelf  the 

thatafrerhehad  payment  of  the  moucy,  one  Theopla  Judd  took  upon  himfelf 

pay,  une  A.  B.'  to  pay  it  to  the  plaintiff  for  the  defendant  \  which  promife  the 

tbemonrydfr'fo  ^^^d  plaintiff  acccpted,   and  intirely  difcharged  and  releafed 

Wd^lfba^%'r*  ^^  defendant.    Plaintiff  demurred,  for  that  the  plea  in  the 

Wc  ufe  the  pro-  whole  or  many  parts  of  it  was  bad. 

SDite  was  not  in 
writing. 

(«)  Vide  fu^ra  p,       {a)  Firft,  no  place  was  alledged  where  the  promife  was  made^ 
as  above. 

Secondly,  the  promife  of  a  ftranger  cannot  be  pleaded  in 

bar  of  the  promife  of  the  defendant ;  if  it  (hould  be  intended 

{h)  Cro.  Ells,      as  one  agreement,  it  is  not  good  without  fatisfadion.  (^)  9  Co^ 

a^xirmRep^as,    79-  *•  P^itoeh  cafc,  ^c.  and  one  promife  cannot  be  a  fatisfac* 

J  Com.  Dig.  97;  jJq^  fQj.  another ;  a  fmall  fum  is  not  a  fatisfaftion  for  a  Aeat 

I  Ld.  Raym.  '  o- 

!%«•  one  on  the  fame  day.     Co.  Litt.  ai2.  b.     c  Co*  117.^.   Pin^ 

5.  c.  ««  s  cafe. 

I  Bac.  Abr.25.  « 

Kaym.  103.     2  Keb.  690.  S.  C.     i  Mod.  69.    Supra  p.  to. 

T.  jone«,  X58,         Alfo  here  the  promife  is  not  faid  to  be  by  writing  \  and  by 

BoU.Ni.  Pri.  the  Statute  (r)  29  Car.2.  noaftion  (hall  be  brought  to  charge 

p^'siSo.^'^'  any  perfon  for  the  debt,  l^c.  of  another,  unlefs  fome  note  of 

^Vd*  R*^*  ^^  ^^  ^^  writing  \  and  witliout  difficulty  judgment  was  given 

108  5.  for  the  plaintiff.     ( i ) 

aWilf.  94.  *^  ^    ^ 

I  H.  Bl.  R«p.  ISO.     1  Com.  Dig.  99.    I  Bac,  Abr.  Z4«    (r)  Stat.  19  Car.  s,  c.  3.  ScA.  4* 


(1)  The  prcfent  cafe  faUs  within  the  other  propire  by  a  third  perfon  to  pay 

following  rule  laid  down  by  Duller  Juf-  that  debt'  muft  be  in  writing,  otherwife 

ticc;  **  The  general  line  now  taken  is,  it  is  void  by  the  Statute  of  Frau4&-'^ 

that,   if  the  perfon   for.whofe  ufe  the  2  Term.  Rep,  8|. 
gopds  arc  furniflied  is  liabk  a;  allj,  any 
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Poidton,  Attorn',  &c.  verf.  Anne  Goddard,      Cafe  95, 
Executrix  of  Thomas  Goddard.     In  C,  B. 


I 


N  an  aftion  upon  the  cafe  for  money  due  to  the  plain-  ^^^^>  «*»««  *• 

tiflF  as  attorney,  for  the  bufinefs  of  the  teftator ;«  the  de-  admir.iflercd 

fendant  pleads  Pl^ne  adminiftravit  ante  txhibitionem  bilU  i^tus  tiu/^pfi,Ti^ 

the  platntiiF.     The  plaintiff  replies,  that  the  defendant  had   P*a'"t'<^fi  wh«r« 
.  ^  ,  .  "  ^'"fiht  to  hate 

done  wafte  ;  and  upon  demurrer  it  was  allowed,  that  the  re-   been  mnte  impt* 

plication  was  bad ;    but  then  the  plaintiff  took  exception  to  dtttuxbiaMf 
the  plea,  becaufe  that  ♦  the  plaintiff  fued  by  writ  of  attachment   a'{^mt**',6  \ 
of  privilege,  and  the  defendant  fays,  before  the  exhibition  of  the   '*'*"•  Lutw.5i». 
bill  of  the  plaintiff  (he  had  fully  adminiftered,  where  it  ought  to      r  ♦  x  4  ^   i 
have  been  before  the  iffuing  out  of  the  writ  of  attachment 
of  the  plaintiff;  and  therefore  in  the  cafe  Zw/w.  633,     Roy- 
fony  executor  of  Royfioriy  verf.  Barton^  in  debt  upon  bond  to 
the  teftator,  the  defendant  pleads  a  compofition  by  two  thirds 
of  the  creditors  in  number  and  value,  according  to  the  Statute 
(«)  8  W^  3.  and  alledged  that  the  compofition  was  made  be-  W  5t«t.*  *9 
fore  the  exhibiting  of  the  bill  of  the  plaintiff,  where  the  fuit 
was  in  C.  B.  by  original  writ ;  and  therefore  the  plea  ought 
to  have  been,  before  the  fuing  out  of  the  original  writ ;  and 
for  this  caufe  judgment  was  given  for  the  plaintiff;  and  it 
makes  no  difference  that  here  the  fuit  be  by  an  attorney  who 
does  not  fue  by  an  original  writ  5  for  the  fuit  by  writ  of  at- 
tachment is  in  the  nature  of  an  original ;  for  as  againft  other 
perfons  the  original  is  by  fummons  in  debt,  and  by  attach-    ' 
ment  only  in  trefpafs  and  other  adions  which  are  'vi  ^  armisj 
fo  the  attornies  and  other  minifters  of  C  B.  have  privilege  to 
fue  at  all  times  by  attachment.  (*)  It  is  true,  that  it  is  ufually   (^^  iftnattw- 
faid,  that  attornies,  bfc.  (hould  fue  by  bill ;  ( i )  and  when  an   "'^  ["?•  ^'  ?"- 

'  '  /  '    \     #  ginai   ne  waives 

attorney  of  C  B.  pleads  his  privilege,  he  fays  it  is  the  cuftom   hi  orivUegt. 
that  no  attorney  is  compellable  to  anlwer  any  one  upon  origi-  k  b  82. 449. 
^al  writ,  but  by  bill  only.     Lut.  195.  b.  (r)  and  4  Injl.  99,   \j^"*^^'    '* 

Barnri  479. 
1  Rich,  Pr.  C.  P.  61,    Imp.  Pr.  C.  P.  511^    Imp.  Pr.  B.  R.  417.     (e)  Skinn.  549.  S.  C.     3  ^^e?* 
|9t.  S.  C. 


(1)  "  For  the  privilege  of  attornies  is  in  fui(»  by  bil  V  fee  i  Rich.  Pr.K.  B.  409. 

2  It 


Hi 
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C   M4  ] 
•GUb.HiiLC.P.3. 


It  IS  faid  that  the  Court  of  Common  PJeas  can  hold  pica  by  bill 
againft  the  oflicers  of  the  court,  and  other  perfons  privileged  ; 
and  I  allow,  if  the  fuit  had  been  againft  dn  attorney,  the  plea  had 
been  well;  for  he  may  fue  by  an  original  bill,  as  is  cited  in  i  Lut. 
12%.  and  fo  if  in  B.  R.  the  fuit  commenced  by  bill  of  Middle* 
fex  \  for  a  Latitat  always  fuppofes  a  bill  of  Middlefex^  that  is  in 
the  place  of  an  original  there  *,  for  all  perfons  there  fued  by 
bill  are  fuppofed  to  have  pririlegcs  of  the  Court,  being  in  the 
£uftody  of  the  marflial,  or  prefcht  in  the  court,  as  attomies 
or  officers  there  :  fo  in  a  fuit  againft  an  attorney  of  the  Com* 
mon  Pleas,  who  is  fuppofed  to  be  prefent  in  .court,  the  fuit 
commences  by  bill^  and  the  entry  is  as  in  B.  R,  That  the 
plaintifiF  brought  ■  or,  that  the  plaintiff  exhibited  his 

bill  againft  the  defendant,  i  Bro.  Enl.  33.  But  in  a  fuit  by 
an  attorney,  he  may  fue  by  writ  of  attachment  of  privilege^ 
that  is  the  firft  procefs  for  him  \  and  when  the  defendant  is 
brought  into  court  by  this  writ,  he  declares  againft  him  in 
like  manner  as  other  perfons  declare  upon  an  original  writ ; 
as  appears  by  the  precedent  Lut.  343.  2  Bro.  Mnt*^  8.  and  if 
a  man  declares  in  the  Common  Pleas  per  ^eritur,  and  not 
upon  an  original  writ,  original  bill,  or  writ  of  attachment  of 
privilege,  it  is  error  ;  as  was  ruled  Lui.  227,  228.  Dimock 
verf.  Witherelly  an  attorney  of  this  court ;  and.  judgment  wa% 
there  againft  the  plaintiff  for  this  caufe  only« 


H5 
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Termino    Pafch, 

K  Annas.    In  C  B. 


Stonehouie  verf.  Ilfordt  Cafe  97. 

THIS  was  an  adion  of  debt  for  Rent  incurred  in  the  Citciiton  miy 
lifc-time  of  the  teftator  agaioft  the  defendant,  executor  tlntfo^d!^^'^' 
pf  J.  upon  a  leafc  made  by  parol  to  A»  for  one  year,  and  fo   •?<>»  *»»»<*»  ^ 
Irom  year  to  year,  as  Jong  as  both  parties  (hould  pleafe ;  the   4  Bwn't  Ec.  U 
defendant  pleads,  that  the  teftator  was  in  debt  to  him  upon  two   vi<k  rapni>.67« 
fcvcral  bonds,  the  one  for  200  /.  the  other  for  40/.  and  that  ^^.V^^^^^ 

he  had  not  aflets,  only  20  /.  which  he  retained  towards  fatif-  «l«  «ttthoriiiei 

tKrrc  ivfeticd  toii 

iaSion  of  his  240  /•  aforefaid ;  and  upon  this  there  was  a  de« 
Biurrer*  And  now  it  was  argued  by  Serjeant  Cbe/bire^  that 
the  plea  did  not  avail.  Firft,  becaufe  that  debt  for  rent  which 
favours  of  the  realty  i$  of  an  higher  nature  than  debt  upon 
bond ;  and  therefor?  retainer  for  debt  upon  bond  cannot  be 
pleaded  f o  debt  for  rent ;  it  was  agreeable  to  the  cafe  between 
Godfrey  and  Newporty  a  Fent.  184.  {a)  where  it  was  refolved  (tf)  .31^.167, 
in  the  Common  Pleas,  and  afterwards  a^rmed  in  error  in  \^^^  44.S.C. 
JB.  J2«  that  a  man  cannot  plead  debt  upon  bond  to  deny  fatif- 
fyingan  a£iion  of  debt  for  rent.  Secondly,  the  defendant  can- 
not plead  a  retainer  for  part  of  his  debt,  for  he  ought  to  plead 
a  retainer  for  his  whole  debt,  otherwife  it  does  not  avail ;  for 
he  ought  to  have  debt  for  the  whole  againft  the  executor,  or 
for  the  whole  againft  the  heir;  but  how  can  he  have  debt 
againft  the  heir,  if  he  retains  for  part  as  executor :  alfo  he 
ought  to  have  pleaded,  that  he  agreed  to  retain  before  the 
action  commenced ;  for  when  a  teftator  is  in  debt  to  his  exe- 
cutor, 
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Stonxhovix 


(•)  Supra  p.  €7* 


Aaflr.  33T. 
3  Burr.  1383. 
%  Bl.  Rep.  967* 


cutor,  and  he  agrees  to  retain  for  his  own  debt,  this  is  ad-* 
miniilring  for  fo  much,  but  it  is  not  adminift'ration  till  his  af- 
fent  to  make  a  retainer  j  for  then  he  might  give  it  in  evidence 
upon  Plene  admintftravit ;  and  if  the  defendant  pleaded,  that 
tlie  teftator  was  indebted  to  him^  without  more  this  would  be 
bad  ;  but  for  that  reafon  fuch  plea  ihould  be  infufficient,  if 
the  law  would  imply  an  adminidration  for  fo  much  as  the 
teftator  was  indebted  to  him,  without  his  aflent  to  make  a 
retainer  for  fo  much  for  his  fatisfadiion  ;  and  therefore  it  was 
refolved  by  all  the  Juftices,  between  Burdittzni  Pix,  ^BrownU 
51.  where  the  defendant  pleaded  a  retainer  for  his  own  debt, 
that  the  plea  would  not  avail ;  becaufe  that  he  did  not  fliew^ 
that  he  had  made  ele£tion  before  the  zQ\on  commenced  to 
retain  the  goods  for  the  fatisfaftion  of  his  own  debt ;  which 
feemeth,  as  he  faid,  an  exprefs  refblution  in  point.  But  by 
the  whole  Court  it  was  refolved,  that  the  plea  was  good,  for 
debt  for  rent  and  upon  fpecialty  are  in  equal  degree ;  and  fa 
it  was  refolved  between  Acfon  and  Gage^  [a)  Pafch.  9  WilU  3, 
and  there  it  was  alfo  refolved,  as  Serjeant  Girdler  who  argued 
for  the  defendant  faid,  that  the  retainer  may  be  for  part  of 
tlie  debt  towards  fatisfaftion ;  and  fo  it  was  here  agreed  by 
the  Court  without  difficulty.  And  by  the  Court,  it  was  not  a 
neceflary  allegation,  tliat  he  eleded  to  make  a  retainer  before 
.the  adion  compienced  \  for  when  a  teftator  is  indebted  to  his 
executor,  retainer  is  adminiftradon  for  fo  much,  and  can  be 
given  in  evidence  upon  pUne  adminiftravit^ 


Cafe  98. 

In  covenant,  • 
breach  a/Tigned 
ou^bc  t    be  po- 
£civc  and  cer- 
tain. 

5  Com.  Dig.  43. 
2  Bac.  Abr.546. 


Dummer  verf.  Birclu     In  C.  B, 

THIS  was  an  aftion  of  covenant.  The  plaintiff  de- 
clares, that  inter  alia  the  defendant  covenanted,  that 
he  would  difcharge  all  duties  and  charges  due  before  the 
iirft  day  of  OBober  next;  and  the  plaintiff  affigned  for 
breach,  that  the  defendant  did  not  pay  or  difcharge  all 
duties  and  charges  for  which  thefe  premiffes  were  charge- 
able. To  which  there  was  a  demurrer  \  and  argued,  that 
the  breach  was  neither  within  the  words,  nor  puifuant 
to  the  intent  of  the  covenant ;  for  the  intent  was,  that  the  de« 
fendant  fhould  difcharge  all  arrears  of  rent  which  incurred 

before 
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before  the  firft  day  of  OSIoktr,  but  here  the  breach  is,  that     l^wwiiifc  v, 
he  ^d  not  difcharge  all  charges  for  which  the  land  was  charge- 
able, which  may  be  extended  to  many  other  charged ;  as  ap- 
fczrsm  Le<m.  92,  92.  {a)  ^l*  oiV^ 

Goldf.  59.  S.C. 

Secondly,  the  breach  is  uncertain,   (i)  for  no  anfwer  can   Skian.  344. 
be  given  to  fuch  particular  charge  ;  breach,  quod  tenemetitum   \viQ^}i%i.%x:* 
fait  ruinofutn  W  in  decafa  in  diverfis  partibus  pro  defeBu  repatati"   comb?  ao4»^C. 

•w,  was  holden  bad  for  uncertainty*     Bend.  62.  pL  1  io.  ^''**-  »7i.S.C. 

'  ^  SCom.Dig.  4j« 

The  plaintiff  ihould  fhew  how  the  party  was  difturbed  or  cro.  Jac  4.1c. 

interrupted,  to  which  a  direft  and  pofitive  anfwer  might  be  "S^"^?^*' 

given ;  and  if  this  is  not  done  the  breach,  is  not  Well  afligned. 

Tdv.  30.  {b)     Cro.  E/iz.  914.  S.  C.     So  he  (hould  (hew  a  (^)  Noj5aS.c. 

bn»ich  dircftly  within  the  words  and  intent  of  the  covenant.    ,  ^    ^  ,  ^^ 
^  (e)  1  Mod.  M. 

I  Lev,  301*    (c)  290.  S.C. 

2  Sauod.  I77« 

Sed  adjornaiur.  i'sid.466.  S.C. 

a  Keb.  6S4.  703.  709. 713.  $•  C« 

(i)  "  If  a  breach  of  covenant  is  not  certain  and  exprefs,  it  is  bad."    5  Com* 
Dig.  43. 


Anonymous.     In  C.  B.  Cafe  99* 

THIS  was  a  prohibition,  upon  a  fuggeftion  that  the  fuit  Where  a  lufell 

in  the  Spiritual  Court  was  for  tithes  of  heath  and  bar-  \^^  ^'nmQi 

ten  (1)  ground  improved,  within  feven  years  after  the  im-  J[o^,*'2^ 

provementj  contrary  to  the  ftatute  5  {a)  and  a  rule  was  prayed  p«rty  fliiii  hxm 

for  a  confultation,  becaufe  he  had  not  proved  his  fuggeftion  without  delay. 

within  fix  months,  for  the  words  of  the  Statute  of  a  tf  3  Ed.  \^^^ 

d.  tf.  13.  Sec.  14.  are  general.      In  cafe  the  fuggeftion  for  a  e4-*^^6.c*3*.s. 


(t)  It  is  laid  down  in  the  cafe  of    be  denominated  barren,    and  confe- 
Shirrimjiton  vcrf.  Fleetwood,  Cro.  £liz.     quentl/  within  the  ftatute. 
475.  Moore  430.  909.  what  lands  fliaU 

prohibitioa 


H7 
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AwoNTMout.  prohibition  be  not  proved  in  fix  months,  tfr.  (2)  the  party  ihall 
have  a  confultation  without  delay;  and  though  there  need  no 
proof  of  the  fuggeflion  where  the  fuit  is  for  tithes  contrary  to 
(0)  4  Com.  Dig.  common  right,  (a)  or  where  the  contra6i  of  the  party  is  fug- 
VelT.  lot.  119.  .gefted ;  (b)  yet  in  other  cafes  it  ought  to  be,, as  well  as  upon 
J  BrownK^8.  ^^^  fuggcftion  of  a  modus*  Cro.  Car.  208-  I  Jones  23  z  •  S.  C. 
iSxCt'""**''  ^^^  ^^^^  'fuggeftion  was  proved.  Dy.  170,  i.  And  to  this 
»  Ld.  Raym.        ^ht  Court  inclined. 


aSatk.  5S4- 

S.C.  4.eM. 


Abr.  246.    4  Con.  Dig*  515. 


(  2 )  Thofe  months  are  calendar  and  are  to  be  computed  from  the  teflo 
fliODths.  Hob.  179.  Litt.  Rep.  19.  of  the  prohibition.  2  Ld.  Rayou  1 173^ 
2Ld.  Raym.  1172.   2  SaJk.554.  S.  C.     2  Salk.  554.  S.  C. 


D  E 

Term.  Sanft.  Trin* 

5  Annx.     In  C.  B. 


Anonymous,  Cafe  xoo. 

f  N  debt  upon  bond  for  the  payment  of  money  due  on  the  to  aa  immaterial 

*   9th  of  February^  the  defendant  pltads,  that  he  paid  it  on  iam  ikaU  plead 

the  9th  day  of  January  preceding  5  and  (flue  that  he  did  not  J^^Jia  for*tlS 

pay  it  on  the  faid  9tji  day  of  Jatwary ;  and  upon  that  a  ver-  plaintiflr. 

•  rt  r       f  •    •  •  '  ^*  Rtjrm*' 

diet  for  tne  plaintiff.     And  now  it  was  moved  to  plead  ainiin :  312. 

r  .t/    ,.        ,.  ,.r^    ,       ,  .    .^  ,        .,    .  Bull.  Ni.  W, 

for  notwithitandmg  this  rerdidt  the  plaintiff  may  be  paid  after  edit.  1790.  p. 

the  9th  day  of  January ^  and  before  .the  9th  day  of  Ffbruary^    ,  Bi'.Rep.iio, 
when  the  condition  was  that  the  money  (hould  be  paid,  and    s.c!"'^*** 
therefore  the  bond  perhaps  was  not  forfeited,  and  the  plaintiff  »  Str.  994. 
had  no  title  of  adlion  :  and  it  was  argued  by  Parker^  Queen's    lot.  s.  c. 

e^     .  ,         .  .  .   ,    .rt-  •  1  rt        1.  .       'o  Mod.  X47.  X 

ocrjeant,  that  it  was  an  immaterial  ifluc,  notwichltanding  it .  Cro.  jac.  434. 
was  aided  by  the  ftatute.  [a)     And  therefore  it  was  ordered   i  wif!  J^,'. 
that  tfacy  fliould  plead  again.  J j^^"'  ^'«- 

5Coin.Dig.55$. 
(tf)  3t  Hen.  8.  c.  30.     1  Ccm.  DSf.  331.     5  Com.  Dig.  vfi, 

Harding  verf.  Harding.     In  C.  B.  Cafe  loi. 

IN  Dower,  to  the  return  of  a  writ  of  fummons  the  tenant  The  Judgment 

caft  an  eflbin,   that  was  adjourned  ad  crcJT  Martini^  and  ^p^^  «*pliu* 

then  the  tenant  made  default,  and  upo'n  that  a  grand  Cape  ^^J^'^Jf^ead 

oueht  to  iffuif,  but  a  petit  Cape  was  entered,  and  afterwards  of  a  Grand  Cape, 

..  ,        1.     T,   ^i     .  n  I     r  t    c      \  willbe fet afiac 

an  Alias  returned  a  die  Pafch.  in  5  i^cpt.  and  aJicrwards  hnal   » irrcjuiUr. 

FitiulT  B.cdl^ 
»755-  F'»®»      3  Com.  Dig.  J36.     5  CMiujDig.  2X>6.-   a£^.  A^r.  146.  ^X^rompt.  Fr.  31^^ 

X  judgment 
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Hakoiwo  «w  judgment  was  entered,  but  the  plea  upon  record  in  wfaich 
judgment, was  entered  was  in  Trinity  Term  ;  and  it  was  moyed 
£  I4P  3  ^^^  ^^^  judgment  was  irregular ;  firft,  becaufe  that  a  Petit  C^ 
was  awarded  where  a  Grand  Cape  ought  to  have  been  awarded. 
Secondly,  that  no  continuance  was  entered  in  JS^^^^Term  when 
the  jllias  was  returnable,  and  Trin.  Term  in  which  judgment 
was  entered ;  and  upon  this  it  was  infifted  that  thefe  mifprifions 
might  be  amended,  for  they  are  only  mifprifions  of  the  clerk  ; 
for  when  the  Eflbins  Roll,  which  is  the  warrant  for  entering 
the  Kflbin,  is  infpefted,  it  appears  that  the  Eflbin  was  to  the 
return  of  a  writ  of  fummons  before  appearance,  and  then  a 
Grand  Cape  and  not  a  Petit  Cape  ought  to  iflue  ;  but  here  the 
entry  is  as  if  the  Eflbin  was  caft  before  appearance ;  mif-cntry 
of  Eflbin  in  AJfumpftt  was  amended  30  //•  6.  i.  and  the  omif- 
Con  of  entering  an  Eflbin  was  amended  by  the  common  law 

^)iCdoi.Ptg.   8  Co.  156.  ^,   {a)    So  in  Fonnedon  where  the  tenant  was  ad<« 

*'♦•  mitted  to  profecute  by  his  Proehein  Amy^  and  that  was  entered 

upoQ  the  remembrance-roll,  l?ut  upon  the  philazer's  roll  the 
entry  was,  quod  demandant  obtulit  Je  quarto  die  per  J.  S.  attoma^ 
turn  fuum  \  but  this  was  allowed  to  be  amended.     Lit.  60. 

ACko.Cir.S6.   Toung^sCdXt*    {b) 

In  thi&  cafe  the  attorney  for  the  demandant  went  to  the  phi'* 

lazer,  and  faw  that  the  tenant  had  not  appeared,  and  upon  this 

prayed  a  Grand  Cape^  and  this  was  a  fufficient  warrant  to  the 

philazer  to  make  the  entry;  acc^  Telv.  155.  which  was  an  a£lion  of 

debt  againft  Gxxtt  executors,  and  judgment  by  default,  and  the 

continuance  was  for  all,  where  only  one  appeared,  and  it  was 

direAed  to  amend  if  it  appearedthat  all  appeared,  otherwife  not* 

So  the  non^ntry  of  a  cognizance  upon  record,  if  it  be  an  an* 

tient  roll.     35  H.  6.  24.  b.   So  bail  omitted  to  be  entered  (hall 

if)  I  Com.  Dig.  be  entered  if  it  appears  to  be  allowed,  {c)    So  an  atttachment 

^^  *  for  a  fummons  on  a  declaration,'  for  it  appears  by  original. 

(0  I  Con.  Dig.   2  Cro^  loS*     Cro.  Car.  PI*  (^)     ^  ^^^^*  2107.  814.    3  Bulft, 

^^  l8x.     So  Habeas  Corpus  in  placito  Comply  for  placito  Deb\ 

(*)  Moore  5;        28  H.6.2»   So  Oflen*  quare  nonfecerit.   8  Co.  160.  a.  {e)  And 

|if,        '       tbe  entry  of  the  Petit  Cape  for  the  Grand  Cape  is  only  one 

procels 
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procefs  for  another,  which  is  within  the  Statute  32  H.  8.  e.  30.  HAiDinfl  «. 
which  aids  mifconveying  of  procefs.    (n)    And  where  an  cum.^ 

omiflion  of  a  continuance  entered  Eafter  and  Trinity  Term,  316. 
this  was  the  default  of  the  clerk,   i  RolPs  Abr.  200.  pL  17. 
2  Cro.  528.  and  therefore  it  fliould  be  entered  after  judgment 

or  error*  {h)     i  Roll.  209.  /•  5.     Hard.  505.     But  by  the  (^  %  Mo4.3i6. 

Court  the  amendment  was  not  allowed.  ?J*j '  ^^  ^''^ 

4  Bici  Abr*  i4Ai  s  Copi.  IKg.  315. 


▼ou  I.  M 
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Cafe  102.  (i)  Anonymous. 

Anrttcxtormiy    rv*^  H I S  was  an  adion  on  the  cafe  upoir  an  IndeUtatus 

trifcrfe  the  de-  ■  ^ 

>hfeof  an  execn-      JL     Ajfum^t  by  thc  plaintiff  as  executor  of for  money 

ther.'^Paymenc    due  from  the  defendant  to  his  teftator*  The  defendant  plead^, 
SivhigipriSte    ^^^ '''  ^*  ^^  appointed  executor  to  the  teftator  and  proved 
Vthf  probate  ii    hJs  wiU,   and  that  the  defendant  afterwards  paid  him   fo 
pealed,  doet  not    much  money,  being  part  of  the  debt,   in  fatisfadtion  of  thc 
jMty*3«»flft  tl>e    whole,  and  that  he  on  the  receipt  difcharged  the  defendant* 
*^T  PL*"'**'*      '^^  plaintiff  replied^  that  thc  probate  granted  to  A.  B.  was 
afterwards^  upon  appeal,  annulled  by  the  fentcnce  of  the  Ec- 
cleGaftical  Court,  and  the  will  by  which  A,  B.  was  made  exe- 
cutor was   adjudged   to  be  forged,  and  the  will  by  whiclr 
the  plaintiff  is  appointed  executor  allowed,  ah/que  hocj  that  thc 
teftator  made  fuch  a  will  by  which  A.  B,  was  appointed  execii* 
lor ;  aiid  upon  this  replication  a  demurrer. 

In  tliis  c^e  two  points  wero  argued  by  the  Serjeants  at  thc 
bar. 

Firft,  if  the  traverfe  was  good,    for  that  thc  defendanf 
having  pleaded,  that  tlie  teftator  made  a  will  by  which  A.  Bw 


(i)  The  whole  of  this  cafe  was  de-  it.*'     He  examines  minutely,  and  with 

Mied  to  be  law  by  Butter  Joltice,  in   3  much  ability  the  two  points  included  in 

T.  Rep.  X33>  where,  upon  it's  being  it,  and  determines  that  they  were  both 

referred  to,  he  fays,  **  I  think  it  car-  improperly  decided, 
f  ies^c's  owB  death  wound  on  thc  &ce  of 
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iums  appointed  executor,  which  was  proved  in  the  fpiritual  ANONYMovf. 
court,   the  probate  there  is   conclufiye  and  cannot  be   tra- 

verfcd;   as  was  refolved   i  Sid,  359,     i  Lev.  2354   hi  the  '^P*J*j?****^. 

cafe  of  Noel  2nd  TFells,  (a)  that  if  the  probate  of  a  will  be  dence  of  a  will; 

given  ia  evidence^  that   concludes  the  parties,  that  nothing  (d)%Ktb.^yri 

Can  afterwards  be  given  in  evidence  in  contradidion  to  the  J^iyre/a6i. 

probate,  as  that  *  there  was  no  fuch  will,  or  that  the  teftator  3  J*  ^^'  '*^* 

r  *  »  2  Str.  481. 703. 

was  not  compos^  but  only  matter  confident  with  it,    as  that    Cowp.  322. 

the  party  had  bona  twtaii/ia,  that  the  ptobate  was  forged,  isfc.   %.  Bac.  Abr. 

398. 

Seooildiyi  if  the  payment  to  an  executor  who  was  executor     r  *i^i  1 

Je  foBo^  and  had  a  probate  of  the  will.  Was  good  to  bind  the 

rightful  executor; 

And  judgment  M^as  given  upon  both  points  fot  the  plaintiff^ 
and  9V«w*  Ci  J.  gave  the  reafons  of  tlie  judgment  for  the 
whole  court ;  and  as  to  the  fecond  point  he  faid,  that  an  exe- 
cutor derives  all  his  authority  from  the  teftator  himfelf,  and 
that  he  of  himfelf,  as  being  executor  without  any  thing  more^ 
has  the  power  of  ditpofing  of  the  eftate  of  the  teftator,  of  ro- 
leafing  a  debt  due  to  the  teftator,  tsici,  True  it  is,  43eford 
an  adion  brought  a  probate  is  neceflary,  but  that  is  only  re-* 
quifite  to  afqertain  the  court  that  the  plaintiff  is  etecutor,  and 
has  a  right  to  bring  his  adion,  not  to  give  the  plamtifFany 
title  or  intereft  to  the  eftate  of  the  teftator.  If  the  teftator 
appoints  no  executor,  or  dies  inteftate,  the  adminiftfator  is 
appointed  by  the  ordinary,  and  derives  his  authority  from 
him ;  and  therefore  if  adminiftration  is  granted,  all  a£ts  by  < 
him  as  long  as  the  adminiftration  continues  in  force  are  good^ 
and  even  though  it  be  afterwards  repealed.  But  there  is  a 
difference  taken  when  an  adminiftration  is  repealed  upon  a  ci^ 
tation,  or  upon  an  appeal.  6  Co,  18.  h*  Paclmati^  cafe.  (^)  (^Cro.£lii, 
If  it  is  upon  an  appeal,  which  fufpends  the  adminiftration,  y^r^i^^ 
all  aSs  after  fuch  fufpenfion  are  void ;  if  it  is  repealed  upon  a  \^^^  ^br. 
citation,  all  the  ads  of  the  adminiftrator,  till  the  repeal,  are   4ii- 

'^  1  Com.  Dig. 

good,  for  by  tlie  citation  the  grant  of  the  adminiftration  is  not   «64. 

fufpended,  therefore  if  the  adminiftration  be  repealed,  allafts   aL^T.  5^-18 v 

done  by  an  adminiftrator,  which  a  rightful  adminiftrator  might   ^Jj*^^;  ^^!^l\%\ 

M  2  •  have  »-8t'*509« 
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AnoMtitovi.    have  done,  (hall  be  allowed,  for  in  them  he  afted  in  the  place 
of  the  rightful  adminiftrator. 

But  it  is  othcrwifc  in  the  cafe  of  in  executor,  for  the  pro- 
bate of  the  will  gives  no  authority  at  all  Co  him,  and  therefore 
if  he  is  not  the  rightful  executor  he  has  no  authority  at  all, 
[152  ]       and  it  would  be  unreafonabJc  that  a  perfon,  who  has  no  au- 
thority, fliould  difpofe  of  the  intereft  of  another ;  the  right- 
ful executor  has  not  only  a  trull  or  authority  to  adminifteir  the 
goods  of  the  teftator,  but  alfo  an  intereft  annexed  to  the  truft  s 
and  therefore  the  property  of  all  the  goods  after  adminiftration 
U  compleatly  vefted  in  him  ;  and  confequently  the  difpofition 
of  the  goods  of  the  teftator,  or  releafe  of  his  debts,  is  a  dii^ 
pofition  of  the  intereft  of  the  rightful  executor,  and  therefore 
fuch  difpofition  does  not  bind  him^  and  fo  it  was  refolved 
W.^''«»'^*       I  Ro/.  iftr.919.  (a)  which  cafe  was  never  denied,  (2)  that  I 
%  Bac  Abr.  41  z.  heard  of.     And  this  cafe  is  not  like  the  cafe  of  an  oiEcer>  who 
officiated  without  lega.l  authority ;  as  the  deputy  of  the  deputy 
(^)Suprap.S4.    of  a  fteward,  Vc.  for  rightful  a£b  done  by  him  are  good  *,  {b) 
for  he  is  an  officer  defaBo^  and  in  the  immediate  and  open 
execution  of  bis  office,  and  the  parties  did  not  know  whether 
he  had  authority  or  not. 

In  this  cafe  of  an  executor  (bme  mifchief  may  poffibly  hap- 
pen,  but  it  would  be  a  n^ore  general  inconvenience,  if  a  tor- 
tious executor  (hould  be  allowed  to  difpofe  of  the  right  and  in- 
tereft of  a  rightful  executor. 

As  to  the  traverfe,  I  think  it  good  \  for  whether  a  will,  or 

(^9  Co.  loS.a.  no  will,  is  a  queftion  triable  by  a  jury;  as  is  agreed  in  (r)  8  Cjo. 

$.  c.     *  ^  '       134.  Met.  Trfjbanfs  cafe,  9  Cok  (d)  Abbot  de  Strata  MarctUJs 

irf)9    o.ji.t.  ^^j.^^  ^^^  the  Kafon  is,  becaufe  the  fpiritiial  court  had  not 

the  original  jurifdiftion  of  the  probate  of  wills,  and  becaufe 

as  to  trial  the  temporal  courts  have  quaft  a  concurrent  jurif- 

di£^ion  :  and  this  it  not  lilee  the  cafes  i  Sid.  359.  and  i  Lev* 

235*  That  the  prob<ite  of  a  will  concludes  a  perfon  from  faying 


(2)  The  authority  of  this  cafe  in  ^»//*     158.  236.  and  a  Lev.  90,  Vide  3  T. 
is  dril roved,    becayfe  the  doctrine  con-     Rep.  131; 


taincd  in  it^   is  concradidcd  in  1  Lev. 


-that 
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that  there  was  no  fuch  will ;  but  notwithftandtng  this  matter    Avoiitmovi, 

may  be  brought  to  trial ;  for  the  producing  a  will  under  a  pro* 

bate  18  only  evidence  that  there  was  fuch  a  will }  and  though 

it  is  evidence  of  fo  ftnmg  a  nature  that  no  evidence  (ball  be 

admitted  againit  it,  yet  to  plead  that  fuch  a  will  was  proved^ 

is  no  reafon  why  this  matter  fliould  not  be  tried.    Therefore 

judgment  was  given  for  the  plaintifi; 


M3 
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Cafe  103; 

^n  officer  is 
chargeable  for 
an  efeape  of  a 
pcrfon,  where 
the  a£tion  arifei 
cutol  thejurif- 
4idlion  of  the 
court  by  whofe 
proceia  he  wai 
taken. 
X  WUf. »«. 
Carth.  148. 
9  Com.  Dig.  6 1 5. 

LC0m.Dig.183. 
Ura  p.  278. 


Higginfon  verf.  Shelf. 

THIS  was  an  a£l:ion  on  the  cafe  for  the  efcapc  of  one 
Jfall  taken  by  the  defendant,  bailiiFof  the  liberty  of  the 
temporal  court  of  the  Archbiftiop  of  Canterbury^  by  virtue  of  a 
precept  iflbing  out  of  the  faid  court,  upon  a  plaint  there  exhi- 
bited in  debt  for  the  plaintiff  againft  the  faid  Wall  for  debt 
which  was  alledged  to  be  within  the  jurifdi£tion  of  the  faid 
court ;  and  the  plaintiff  declares,  that  the  faid  ^a//,  was  in- 
debted to  the  faid  Roger  Higginfon  in  20o/.  in  the  parifh  of  St. 
Dunjtanj  within  the  jurifdi£lion  of  the  Court  aforefaidj  and 
being  fo  indebted  the  plaintiff  exhibited  his  plaint  in  the  afore* 
faid  court  of  record  of  the  Archbifliop,  and  that  upon  the 
plaint  aforefaid  a  certain  precept  iffued,  dire£led  to  the  bailiff 
of  the  liberty  aforefaid,  returnable  the  17th  of  ^pril  5  Annst^ 
and  was  delivered  to  the  faid  defendant  on  the  8ch  of  April 
5  Anna  J  to  be  executed  in  due  form  of  law  j  by  virtue  of  which 
precept  the  defendant  afterwards,  {viz.)  on  the  faid  8th  day 
of  AprUf  in  the  parifh  of  St.  Dunjlan  aforefaid,  arrefted,  and 
afterwards,  (to  wit)  on  the  1 7th  of  Aprils  fuffered  him  to  go 
9it  large,  per  quod  he  loft  his  debt.  The  defendant,  Proiefiando, 
that  the  faid  Join  Wall  was  not  indebted  tQ  the  plaintiff  with- 
in the  jurifdidion  aforefaid,  nor  that  he  did  arreft  the  faid 
John  Wallf  for  plea  fays,  that  the  caufe  of  a£lion  upon  which 
the  plaint  was  exhibited  did  arife  in  London^  anc^.not  within 
{he  jurifdi^lion  aforefaid,  of  which  the  faid  (Icfen^ajit  after- 
9  wards^ 
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wards,  and  before  the  return  of  thcfaid  precept,  viz.  on  the  "V^^^if"''' 
15  th  oi  Aprils  in  theparifliof  St.  Dunftan  aforefaid,  had  no- 
tice.    To  wlhichthe  plaintifiF  demurred,    and  the  defendant 
joined  in  demurrer. 

And  it  was  argued  by  Serjeant  Hall  for  the  plaintiff,  and 
by  me  for  the'defendant  i  and  I  did  infift,  that  the  pl^untiff  by 
bis  demurrer  here  confeffes  that  the  caufe  of  a£lion  arifes  out 
of  the  jui'ifdi£lion  of  the  court,  and  that  the  defendant  had 
potice  of  it  before  theTctum  of  the  writ;  and  then  tho*  an  ac- 
tion upon  the  cafe  does  not  lie  againft  the  judge,   officer  or 
plaintiff,  in  an  inferior  court,  when  the  caufe  of  zSCion  arifes 
out  of  the  jurifdi£lion  of  the  inferior  court,   as  was  refoWed 
in  Lut.  934.  in  the  cafe  of  Gtoynne  ver.  Pcfol  tf  aPy  yet  there  it 
was  agreed,  that  if  the  judge  or  officer  had  or  might  reafonably 
have  cognizance  that  the  caufe  of  aftion  arofe  out  of  the  jurif- 
di£lion,  and  they  afterwards  proceeded,  a£tions  on  the  cale 
would  lie  againft  them.    ^^  Magna  Cbarta,  nullus  capiatur^ 
nullus  imprifonetur  nlfi  per  legem  terra ;  but  by  law  none,  ought 
to  be  arrefted  on  the  plaint  of  another  for  debt,  covenant 
or  trefpafs,  in  inferior  courts,  where  the  caufe  of  adion  arifes 
out  of  the  jurifdiftion.    By  the  Statute  of  W.   i.  c.  35.   ^/ft^^^V.""^ 
Great  men  and  their  bailifls  (hall  not  on  the  plaint  of  another    3  saw.  i.  c.  3$. 

u  to  the  tbii^c 

attach  any  one  paffmg  through  their  jurifdidion,  for  contraA,    prohibited  wu 
covenant  or  trefpafs,  which  does  not  arife  in  their  power  and   ^VbVcoMw^ 
jurifdiftion,   and   for  fo  doing  (hall  pay  double  damages-,   ^'j^^^*, J^^^y ' it* 
which  ftatute,  as  to  the  thing  prohibited,  was   but  an  af-  -wai  imrodnaivt 
firmance  of  the  common  law,  tho'  as  to  the  remedy,  it  was   3|coip.Dig.6i4, 
introduftive  of  a  new  law. 

If  then  the  arreft  was  illegal,  the  not  detaining  him  (hall 
not  be  penal. 

It  is  true,  that  upon  this  ftatute  the  remedy  (hall  be  by  pro-   TworemedJet 
hibition  before  the  fuit  commenced,  or  by  prohibition  after  the  ^i/^^;,^'^  J^^ 
fuit  commenced ;    and  fuch  prohibition  after  tlie   fuit   com-   both  in  the  na- 
menced  fhall  not  be  granted,    but  after  plea  to  the  jurif-   t?on  5  the  onilt 

granted  btfte 
the  commencement  of  the  fuit,  the  o\het  after,  alnft.  130.  2  Com.  Dig.  614.  And  probibitioA 
after  the  fuit  commeoced,  fliall  not  be  graoud  but  after  plea  ro  the  jurifdi^ion  tendered  npon  oath 
before  imparlance.  Raym.  189.  iVent.Sg.  1  Sid.464.  S.  C.  a  Keb.  673.  S.  C.  i  Mod.6v 
S.  C.  I  V<mt.  j8j.  %  Kcb.  S53,  854.  S.  C.  i  Mod,  81.  S.C.  i  VcoA  333.  2  Com.  Dig.  614, 
615.    a  Mod.  1 97.  Cm'. 

M4  di£tK>n 


«54 


HiooiMioir 
«i  Shexf* 
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s.c. 

Baym.  4.21. 

467.  S.C. 

Lutw.  937, 

z  Mod.  59. 

196. 

t  Con.Dig.614. 
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di£tioh  tendered  upon  oath  before  imparlance ;  for  if  the  de« 
fendant  in  his  plea,  or  by  imparlance,  admits  the  jurifdiflion 
of  the  Court,  there  is  no  reafon  that  he  afterwards,  upon  a 
bare  fuggeftion,  fliould  ouft  the  Court  of  the  jurifdtAion 
which  he  had  admitted ;  fo  if  he  comes  before  plea,  upon 
a  bare  furmife,  to  ouft  the  inferior  court  of  the  jurlfdidion, 
there  is  no  reafon  that  a  Judge  of  a  fuperior  court  (hould  grant 
a  prohibition  upon  the  bare  furmife  of  the  defendant,  that  the 
caufe  of  a£lion  arifes  out  of  the  jurifdi£tion,  as  this  is  denied 
by  the  fuggeftion  of  the  plaintifF  in  his  declaration,  that  it  was 
within  the  jurifdi£lion  of  the  court ;  and  therefore  die  cafes, 
which  fay  that  a  prohibition  will  notlie  upon  fuch  a  bare  furmife 
of  the  defendant,  do  not  prove  that  the  officer  might  not  by 
fuch  bare  information  take  notice  of  this,  without  being  fub- 
jed  to  zi\  aAion  for  an  efcape. 

If  an  a£lion  for  falfe  imprifonment  was  brought  againft  an 
officer,  for  an  arreft  upon  a  precept  out  of  an  inferior  court, 
when  the  caufe  of  a&ion  arifes  out  of  its  jurifdiftion,  this  per* 
haps  would  not  lie;  and  fo  it  was  refolvcd  in  the  cafe  between 
Ollut  and.  j?^,  2  Jon.  214.  {a)  But  it  does  not  follow  that 
an  a£kion  would  lie  for  not  arrefting,  or  for  an  efcape  after 
the  arreft;  and  fo  feems  a  yones  214.  where  it  is  faid,  thatt. 
it  was  agreed  by  the  Court,  that  if  a  man  is  arrefted  tortioufly, 
and  afterwards  delivered  to  the  gaoler,  and  he  afterwards  is 
informed  of  the  tortious  taking  (without  any  fraud  in  th**  cafe) 
be  ought  neverthelefs  to  detain  the  prifoner  delivered  to  him 
on  the  arreft,  though  the  execution  of  it  was  illegal  j  for  if 
fuch  information  be  falfe,  and  he  lets  the  prifoner  go,  he  is 
liable  to  be  fued  for  an  efcape ;  but  this  ftrongly  imports,  that 
if  the  information  had  been  true,  no  aftion  for  an  efcape 
would  lie  ;  and  if  a  man  may  juftify  the  detainer,  it  docs  not 
follow  that  he  fhall  be  fubjedb  to  an  aftlon  for  an  efcape,  if 
he  does  not  detain  the  perfouv 

If  a  new  Sheriff  has  notice  by  parol  of  a  prifoner's  being  ia 
execution,  he  may  detain  him  ;  but  if  he  does  not  accept  fuch 
notice  without  indenture  of  the  old  SheriiF,  and  permits  the 
prifgner  to  go  at  large,  be  (hall  not  be  fubjed  to  an  aAion 

for 
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for  an  cfcape.     3  Co.  72.  a.  {a)    If  a  man  be  taken  in  cxe-   ^^  YhTiV?  "' 

cution  after  the  writ  of  Capias  awarded,  and  before  it  be  de-    (^n  fjio^^  est. 

s  c 
livereJ*to  the  SherifF,  the  Sheriff  may  detain  him  5  but  if  he    cro/El«.365. 

does  not,  he  (hall  not  be  liable  for  the  efcape.     i  Roll.  908.  p^^g    «  ^ 

But  per  Cut' J  judgment  muft  be  given  for  the  plaintiff;  for  *as  %  RoUe  Abi« 

the  officer  might  juftify  the  detainer,  if  he  docs  not  detain  him  ^l'^  ^1^^ 

he  flial!  be  liable  for  the  efcape,  for  he  ought  not  to  take  upon  44.5- 

faimfelf  to  judge  or  examine  this  matter;  and^  Tracy  the  ^y*jXfy*S 

notice  here  is  not  well  pleaded,  for  he  ought  to  have  faid  that  j!^."|2/*'^ 

he  had  notice  before  the  efcape,  and  it  is  not  fufficient  to  fay  c(c«pe  of*  pet. 

that  he  had  notice  before  the  return  of  the  writ ;  and  a  cafe  ^^ 

was  cited  by  Serjeant  Richard/on  to  have  been  refolred  in  the     I     *5    J 

King's  Bench  between  Lucking  and  Benningy  —  Anntt^  where 

in  an  adion  for  an  efcape  againft  a  Serjeant  of  the  Counter, 

upon  not  guilty  pleaded,  it  was  given  in  evidence  for  the  de- 

fendantj  that  the  caufe  of  a£lion  arofe  out  of  the  jiurifdiSion  sCoa.9i^ 

of  the  courts  and  that  the  defendant  had-ciotice  of  it ;  and  this  ^'^* 

matter  being  found  fpecially,  judgment  was  given  for  the 

plaintiiF,  for  the  officer  (hall  not  take  upon  himfelf  to  examine 

that  matter,  1  Zali.  %o\.  (3)  and  in  the  prefent  cafe  judgment  .^  ifoUitt 

was  given  for  the  plabtiff  without  further  argument,    (r )  S.  C. 

Vide  2  Mod.  Rep.  30.  where  the  contrary  was  refolved  by  VijIsJcT'' 

three  Judges.     3  Keb.  849.  ( 1 } 

( I )  <«  Where  the  inferior  jurifdidlion  he  is  not  boand  to  enquire,  cither  whe. 

1%  confined  to  place,  %iz.   to  all  con-  ther  there  be  a  caufe  of  a<ttion,  or  where 

tra£is  arifing  within  fuchadiftri^,  tho'  it  arofe,  and  may  proceed*  in  his  duty, 

thecontraA  arife  outof  thediltrid,  yet  anlt^l's  the  contrary  appear  to  him.'* 

the  Court  may  award  procefs,  and  the  1  Saik.  202.  The  cafe  of  Squibb  v.  HoU^ 

officer  may  execute  it  uolei's  it  appears  2  Mod.  29.  above  referred  to»  falls  with- 

to  him  that  it  arofe  extra  jurifdiQionem ;  in  this  rule;  and  the  cafe  in  1  RolL  Abr^ 

and  that  was  the  caie.  i  Kolle  ^09,  but  909.  was  cited  as  an  authority  in  poii^t. 


T 


Landon  verf.  Beflingliam.     In  C.  B.  Cafe  104. 

H  f  S  was  an  a£tlon  of  debt  by  an  admiiiiftrator  i  the   *^»p»e«b««»«« 
defendant  pleaded  in  abatement,  that  A.  madq  his  will,    bi  one  »•  admi. 
which  after  adminiilration  granted  was  proved  by  thcexecu*   nudeanexMs** 

tor  tbe  dcUi^. 
ant  oofht  to  traverfe  that  A,  dicH  intefttte.  Lutw.  %%^  i  Silk,  297*  5  Mod.  145*  S.  C* 
Holt  397*  S.C.  5  Cgii>Di|.  III.  20X* 

tor; 
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LAKDOMr.  tor;  upon  which  the  plaintiff  demurred.  And  the  queilion 
wasj  if  the  plea  was  good  without  the  traverfe,  abfque  boc^ 
that  A.  died  inteftate  ? 

Serjeant  Chejbir^:  here  the  defendant  has  confeiled  and 

avoided  the  matter  alledged,  and  then  there  is'  no  occafion  for 

(j)  6  Co.i4.b,  the  traverfe,  6  Co.  (a)  Helyat^s  cafe,  for  the  title  upon  which 

Moore  551.  S.C.      ,         ...',.         .      ,       ,       .         ,     .    -n  r.        i         , 

Cro.  Elis.  650.    the  plaintiff  relies,  is  that  he  is  admimftrator.     But  tke  plea 

^  ^*      -  that  J.  made  lis  will,  which  was  proved  by  the  executor,  de- 

ftroys  his  title  as  adminiftrator ;  if  A.  made  a  will  he  could 
not  die  inteftate,  if  the  will  continues  in  force,  as  it  appears 
to  be,  othcrwife  it  could  not  be  proved.  If  iffue  had  been 
joined,  that  A.  died  inteftate,  and  the  plaintiff  had  produced 
his  letters  of  adminiftration,  and  the  defendant  had  produced 
[  157  ]  a  will  under  probate,  that  had  been  concluCve  evidence  againft 
the  plaintiff  that  jf,  did  not  die  inteftate ;  and  here  if  that 
matter  had  been  traverfed,  nothing  further  could  hate  been 
given  in  evidence  to  prove  the  traverfe  than  what  is   now 

(Si)  1  Brownltf  pleaded.  I  grant  that  it  was  refolvcd,  in  ITelv.  {b)  1 15.  that  a 
traverfe  was  neceffary  in  this  cafe,  but  the  cafes  there  cited 
,  are  part/ro  and  part  con\  But  it  was  refolved  in  this  cafe  by  the 
G)urt  without  any  difficulty,  that  the  plaintiff  ought  lo  have 
traverfed,  ab/que  hoc^  th?t  the  faid  A.  died  inteftate,  for  the 
plea  is  not  a  full  confeffion  and  avoidance  of  the  plaintiff's 
title  without  fuch  a  traverfe;  for  as  the  plaintiff  alledges  him- 
fclf  to  be  adminiftrator  of  A.  and  the  defendant  fays  that  A. 
made  his  will,  which  was  proved,  this  is  not  an  abfolute 
avoidance  of  the  plaintiff's  title,  but  only  by  argument  or  im- 
plication, and  perhaps  the  probate  was  afterwards  revoked  or 
another  will  made,  of  which  the  plaintiff  (hall  have  the  ad- 
vantage, upon  tlie  iffue  tried,  and  though  the  producing  the 

(r)  Sapnp.  i5«.  will  under  probate  {c)  is  conclufive  evidence  againft  the  plain- 
tiff ^^o  cannot  prove  that  there  was  no  fuch  will,  or  that  it 
was  forged,  yet  it  is  but  evidence ;  and  there  are  many  cafes 
where  what  is  fufficient  evidence  to  prove  a  thing,  is  not  fuf- 

(W)  Sopn  p.  55.  ficient  to  be  pleaded,  {d)  as  in  Trover  a  demand  and  refufal 
is  fufficient  evidence  of  a  converlioni  but  will  not  t^  fuffi« 
cknt  to  be  pleaded^ 
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j^amei  verf.  Matthews.     In  C.  B.  Cafe  105, 


1 


W  an  aflion  of  TrefpatV,  the  deifendant  demanded  Oner  of   A  pkam  j 

,  ...if  ..,k.  .•^.        mcnt  fcall  noc 

the  original,  a^d  on  the  drrginal  mttt  Appeared  a  niuk  m  be  avoided  by 
the  additfon  oF  the  defcndinC,  ^hich  ifiie  dfcfcndtmt  pleaded  «^^*»«'*'B*^ 
In  abatement;  ilie  plaintiff replftd  add  fte^fed  another  origmal, 
and  concluded  wlm  tlte  travcrft,  hbfiltie  hoc^  that  the  aftion  was 
founded  on  the  ctlier  or%infal ;  npbn  IWlttch  tKt  defendant  de- 
inurred.  Firft,  for  that  the  traverfe  was^df  a  matttr  tot  ai- 
ledged  by  the  defendant's  plea,,  for  the  original  (hewn  upon 
the  Oyr  is  no  part  of  the  defendant's  plea,  but  the  Court 
gives  the  Oyer.  Secondly,  for  that  the  plaintiff  ought  to  hare 
concluded  ei  hoc  paraf  eft  vertficare  per  recordum  \  for  as  the 
plaintiff  alledges  an  original  which  warrants  his  a£lion,  the 
defendant  had  nothing  to  fay  but  that  there  was  no  fuch  ori-  [  158  ] 
ginaly  which  being  matter  upon  record  ought  to  be  tried  by 
the  record.  Thirdly,  that  the 'replication  concludes  with  a 
demand  of  damages.  And  for  thefe  reafons  judgment  wax 
given  fpr  the  defendant* 


Athol  &  ar.  verf.  >     In  C.  B.  Cafe  106. 

THIS  was  an  aflion  of  Replevin.     The  defendants    ^  perfon  ft 
*  cbargcabJe  lo 

plead,  that  the  plaintiffs  have  fuch  an  eftate  in  com-    the  militia  Jevy, 

mon,  for  which  they  were  charged  to  contribute  to  find  a    no^  McrcVedT 

Lorfe  in  the  militia,  and  that  a  warrant  was  granted  by  the    ^^  ^"^*'  ^^^ 

Deputy  Lieutenant  of  the  county  againft  the  plaintiffs,  to    1  Barn'tjuft. 

fummon  them  at  fuch  a  day  to  (hew  caufe  why  they  did  not 

pay  the  fum  charged  upon  them,  but  that  the  plaintiffs  did 

not  appear  at  the  day ;  upon  which  a  warrant  was  direfted 

by  the  Deputy  Lieutenant  to  the  defendants,  to  levy  the  fum 

charged  upon  the  plaintiffs  by  diftrefs ;  by  virtue  of  which  the 

defendants  juftify  themfelves.   The  plaintiffs  replied,  that  the 

militia  did  not  exercife  that  year,  and  upon  that  die  defendants 

demurred,  and  judgment  was  given  for  the  defendants  by  the 

whole  Court  j    for  the  defendants  being  officers  have  a  war- 


1Z9* 
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rant  dircAed  to  them  by  the  Deputy-Lieutenants  who  hare 
cognifance  of  the  matter,  and  it  is  nothing  to  the  purpofe 
that  the  militia  was  not  exercifed  that  year,  for  perhaps  a  fum 
was  charged  upon  t|ie  plaintiffs  to  be  paid  annually,  for  when 
the  militia  is  exercifed,  he  who  finds  the  horfe  will  be  at 
great  expence,  and  thofe  who  are  contributory  pay  a  fmall 
fum  annually  for  their  proportion;  then  as  the  plain- 
tifis  had  a  day  upon  the  fummons  and  did  not  appear,  the 
warrant  afterwards  was  for  their  default^  and  fufficient  to  juf- 
tify  the  defendants* 
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D  £ 

Term-   Sanft.  Trin. 

7  Anns.    In  C.  B. 


Edmund,  Adminiftrator  (during  the  Minority    i>^{^  j^-^ 
of  Anne  his  Wife)  of  Patience  Maud,  verf. 
Shaler. 

IN  debt  upon  bond  for  400  /.  againft  the  defendant,  the  AminiftnitHm 
plaintiff  as  adminiftrator  aforefaid  averred,  that  Anne  his   •'"I"*  *!*•  "** 

*  nority  or  one 

wife  was  under  the  age  of  twenty-one  years.     The  defendant  mtUledtoaami- 

pleads  in  bar,  that  ^a{/i^  was  above  the  age  of  eighteen  years,  not  ceafe  till  bit 

The  plaintifFdcmurs.  And  it  was  urged  by  Serjeant /'r/i//,  that  oM^^r"^" 

adminiftration  during  minority  determines  when  the  perfon  Suprap.iio.Md 

r  t     r         .        .        .  .  .      r  ^.  the  cafo  there 

for  whole  mmonty  it  was  granted  is  leventeen  years  of  age.  cited. 
But  Serjeant  Chejbire  on  the  other  fide  urged,  tliat  there  was   J39""'*  ^^  ^ 
a  difference  between  adminiftration  granted  during  the  mino-   |cotn  d!^  *6^' 
rity   of  an  executor,  and  adminiftration  granted  during  the    a  B«c,  Abr.3S2. 
minority  of  one  who  is  intitled  to  the  adminiftration  ;  for  in 
the  firft  cafe  the  adminiftration  determines  when  the  execu- 
tor attains  the  age  of  feventeen  years  \  for  at  that  age  the  exe- 
cutor, by  the  Spiritual,  Law  is  able  to  take  the  executorfhip 
uponhimfclf,  of  which  our  law  takes  notice  \  but  in  the  cafe  of 
an  adminiftration  which  is  granted  by  the  authority  of  the 
Statute   31  Ed^  3.  r.  ii.  tlie  perfon  who  has  adminiftration 
granted  to  him,  ought  to  be  capable  by  our  law,  by  which 
the  legal  age  is  twenty-one,  and  confequently  adminiftratiot^ 
granted  to  another  during  his  minority,  does  not  determine 
liil  lils  age  of  twenty-one  years  5  and  this  diftin£lion  was 
agreed  to  in  the  cafe  of  TChomas  U)  and  Freeke^  \%W.y  Rot.    WCurfAf.ii«. 


xl^ 
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102.  and  in  other  cafes  there  cited }  the  Court  feemed  at  firft 
to  doubt  s  and  I  mentioned,  that  ii  was  fo  refolved  in  the  cafe 
of  Thomas  and  Freelcy  which  cafe  I  argued  \  and  the  Court 
of  King's  Bench  principally  relied  upon  this  reafon,  that  ad« 
miniftration  was  granted  by  virtue  of  the  Statute  3 1  Ed*  3. 
^•11.  and  confequently  the  age  when  an  adminiftrator  ought 
to  take  the  adminiilration  upon  himfelf  muft  be  the  full  age 
allowed  by  our  law. 

The  Court  took  time  to  confider,  but  afterwards  being  at* 
tended  with  the  record  of  the  cafe  of  Thomas  verf«  Freehe^  and 
being  informed  by  fome  of  the  Spiritual  Court,  that  for  forty 
years  paft  the  ufage  there  was  to  grant  adminiftration  only 
to  perfons  of  the  age  of  twenty-one,  and  to  gr^nt  admini-' 
ftration  till  the  perfon  intitled  to  it  attained  his  age  of  twenty-* 
9ne,  judgment  was  given  for  the  plaintiff. 

Note\  the  age  of  fcventcen  years  allowed  to  be  the  age 
when  an  executor  may  take  the  executorfliip  upon  himfelf,  is 
in  conformity  to  the  Spiritual  Law,  which  allows  an  infant- 
of  {eventeen  years  to  be  proflor  or  agent  for  angther. 


Cafe  10& 

4  fttt)pB{eot  by 
the  heir  on  the 
ftfft  of  the  mo- 
ther»totheuA 
of  himfelf  in 
lee»  fliall  be  to 
the  old  life. 

Vhitcafeit 
attchmorefaily 
Kported  in  1 1 
Mod.  iSx.  re- 
ferred to  below* 
aiSilk.59e.S.C. 
11  Mod.  iSi. 
S.C.  3Ler.4o(« 
Hart.  Co»  Litt. 
13.  a. 
1  Wilf.  74* 
ftStr.xx79« 
a  WilC  2. 66. 
S^C.  4Br«. 
P.  C.  4S6.  S.  C« 
lIarg.Co. 
l4tt.ia«b.««»i 


I 


Abbot  verf.  Burton.     In  C.  B. 

N  an  aAion  of  Ejedment  upon  a  fpecial  verdifi  the  cafe 
appeared  to  be  this  : 


Stone  feifed  of  lands  as  heir  on  the  part  of  his  mother  leries 
a  fine  and  fufiers  a  recovery,  and  declares  the  ufe  to  himfelf 
for  life,  and  then  to  his  wife  for  life,  then'  to  the  firft  and 
other  fons  in  tail,  remainder  to  his  own  right  heirs  \  and  if  the 
fee  was  in  him  as  the  old  ufe,  and  fbould  defcend  to  the  heirs 
of  the  part  of  his  mother,  or  fliould  defcend  to  the  heirs  of 
the  part  of  the  father,  was  the  queftion.  And  after  argument 
it  was  now  refolved  by  the  whole  Court,  that  it  was  the  an« 
tient  ufe,  and  fliould  defcend  to  the  heifs  of  the  part  of  the 
mother '9  and  Trevor  C  J.  gave  the  opinion  of  liie  Court. 


t6i 
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if  bad« 


Thomas  Harvey,  Executor  of  R.  Harvey,  verf.     Cafc  109. 
William  Richardfon  &  Ux\  Executrix  of 
R.  Burgefs. 

'Tp  HIS  was  an  aft  Jon  of  debt  upon  a  bond  dated  the  i  ft  of  ^  5^^***^ 
^  O^cher^  1675,  in  which  Jof.Burgefs  and  Richard  Burgefs  •  will  i«mr%# 
the  teftator  of  the  defendant,  were  bound  to  Richard  Harvey 
the  teftatgr  of  the  plaintiff  in  the  fum  of  160  /.  The  defen- 
dant demanded  Oyer  of  the  bond  and  condition,  which  recites 
that  Samuel  Leach^  by  will  dated  the  nth  of  December ^  i^74» 
gave  to  his  two  fons  Samuel  and  John  30/.  a-piece,  to  be  paid 
at  their  refpe£live  ages  of  21  years  ;  and  to  his  daughter  Mary 
20  /•  to  be  paid  at  her  age  of  1 8  years  or  at  the  time  of  her 
JBiarriage ;  and  if  any  of  his  children  died  before  his  legacy  bc^ 
came  due,  that  the  fame  (hould  be  divided  amongft  the  fur*) 
Vxfors  ',  and  of  fuch  will  made  Elizabeth  his  wife  executrix  ; 
that  a  marriage  was  intended  between  the  faid  Elizabeth  and  , 
yofepb  Burge/s,  whereby  the  perfonal  eftate  of  Samuel  Leach 
being  eflimated  at  400  /•  would  come  to  his  hands,  if  there* 
fore  the  faid  lofefb  Burgefs^  his  executors,  adminiftrators  or 
afligns,  (hould  perform  the  faid  will  as  to  the  faid  legacies  of 
30  /•  a*piece  given  to  Samuel  and  yohn^  and  as  to  the  faid  le- 
gacy of  20  /.  given  to  the  faid  Mary  the  children,  then  the 
obligation  fhould  be  void.  And  upon  this  the  defendants 
pleaded,  that  the  faid  Jofeph  Burgefs  did  well  and  truly  per- 
form the  faid  will  a$  to  the  faid  legacie$  of  30  /.  therein 

l^vctt, 
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given  to  the  faid  Samuel  and  Jobn^  and  the  faid  legacy  of  20  /* 
given  to  the  faid  Mary^  according  to  the  fonn  and  tfk£k  of 
.  the  condition  aforefaid;  to  which  plea  the  plaintiff  demurred, 
and  (hewed  for  caufe,  that  the  defendants  did  not  (hew  how 
the  faid  Jofeph  Burgefs  performed  the  faid  wHl,  nor  whether 
he  paid  the  faid  legacies  or  not,  and  that  the  faid  plea  b  un* 
certain  and  informal,  upon  wEich  iifue  cannot  be  joined ; 
and  the  defendants  joined  in  demurrer* 

tatch.  x6.  And  now  it  was  argued  by  Serjeant  CheOtire  and  myfelf  for 

1  Show.  290.       the  plaintiff,  and  refolved  by  the  Court,  that  the  plea  is  bad, 

^lA  Ra  m.        ^^^  '^  ^*  *^^  general,   upon  which  the  plaintiff  could  not  join 

594*  in  iffue,  for  it  does  not  appear  whether  the  legacies  were  padd, 

5  Coffl-'Dig.  70.  or  whether  any  one  was  dead,  whereby  his  legacy  (hould  be 

i  Bk!  Abr!^o3.   JP^^n  to  the  furvivors,  nor  when,  or  in  what  mamier  they 

were  paid  \  and  therefore  the  plea  was  bad  upon  the  reafons 

of  the  cafes  (1)2  Cro.  360.     2  Bulft.  266.  S.  C.    Lutw.  420. 

(•)  Co.  Litb        And  though  the  replication  (night  have  aided  the  plea,  (a) 

^^'  *  yet  that  is  not  neceffary  ;  but  theincertainty  of  the  plea  being 

(hewn  for  caufc  of  the  demurrer,  judgment  muft  be  given  for 

the  plaintiff.     Serjeant  Hail  of  counfel  with  the  defendants 

would  have  taken  a  diftinflion  where  the  obligation  recites 

the  certainty  of  the  legacy,  and  where  not,  as  in  2  Cro.  360, 

it  does  not  appear  how  much  was  given  for  the  legacy.     Sed 

non  allocatur m 


( I )  In  this  ca(e  Lord  Coke  faid,  that  of  the  performance  of  the  conditioo,  fo 
the  defendant  ought  to  plead  in  cer-  as  a  certain  ifliie  may  be  taken,  other- 
tainty  the  time  and  place,  and  manner    wife  it  ii  not  good»    3  Cro,  360. 


be  term.  Pafclu    8  Ahiiii  iSi 


jfiolc  &  Ux'  Execiitf'ix  of  A.  vcrf.  Kingi       Cafe  no. 
In  C.  B. 


N  an  adiioii  of  Trovcrj  the  plaintiiF  declared  thit  the  tef- 


An  executor 


A  tator  was  poiTefled  of  the  goods  in  queftion,  and  being  fo  ^^^  P*y  V*?V 

pofTefled  made  his  will,   and  the  plaintiff  executrix,  and  died,  >»  '^ipn  as  el« 

after  whofe  death  the  goods  came  to  the  hands  and  pofleffion  he^might  have 

bf  the  defendant  by  his  finding  theiri,  who  converted  them  to  «;?!l^'i!  **'* 

.  /  o  '  own  namf* 

liis  own  ufe.     Not  gtiilty  was  pleadedi  and  the  plaintiiF  was    S»»^n««  i»9-  > 

,  3  Lev.  60.  (1) 

nonfuited.     And  now  it  ^'as  moved  By  Serjeant  Pratt,  that   Ca.  Pr.  io  c.  Bi 

the  plaintiff  ought  not  to  pay  cofts,  for  he  does  not  ground   ti^rdw* iglT^' 

his  action  upon  his  own  poffefRon  of  the  goods,  and  there-   5?'^:  ^'^  ^^ 

fore  though  the  converGon  was  in  his  time,  •  yet  the  plaintiff  *  Com.  Dig; 

hcver  had  ah  adliial  pofTeffion  of  the  goods,  biit  only  a  pofTeffion  4^Terin  Rep. 

in  law,  and  therefore  ought  not  to  pay  cofls  ;  and  this  feems    *^^' 

to  be  witliin  the  reafoii  of  the  cafe  of  Hunt  and  Bal/oe  (a)  now    f^^*  ^""'  ^**^ 

lately  fettled  and  refolved  in  this  court,  where  an  ad^ion  of 

trover  was  brought  by  the  plaintiff  as  execuior,  of  goods  of 

his  teftator,  which  the  defendant  had  taken  and  converted  to      l-     ^^3  J 

Kis  own    ufe^  and  it  was  there  adjudged,   that  the  plaintiff 

(hould  not  pay  cofls,  and  the  reafon  feems  to  bej  for  that  tijc 

executor  never  had  the  pofTefFic^n  of  the  goodd» 

But  the  Court  refolved  he.re,  that  the  plaiiitiff  fliduld  pay 
cofts,  for  his  teflator  died  poffeffed,  and  then  the  property 
and  pofTeffion  was  vefted  in  his  executor,  arid  the  trover  and 
eonverfion  by  the  defendant  was  in  hl^  time,  and  therefore  lie 
might  have  had  ail  a£tion  in  his  own  tiame  without  alledging 
iumfelf  executor;  (2)  But  in  the  cafe  of  Hunt  and  BaJloc,  tho* 

the 

(i)  This  cafe  is  denied  to  be  law  in  Caf.  Temp.  Hurd.  1^3. 

(2)  The  rule  in  tfiefe  cafes  is,  that  liable  to  cofls  although  Henaroehini- 

Where  it  is  neceffary  for  a  plaiiitifF,  who  felf^xecator  ;    becaufe  he  might  hav« 

is  art  cxecdcor,   to  name  himfelfexe-  brought  the  a£lion  in  his  own  right, 

cutor,  and  bring  the  aflion  in  the  right  Caf.  Temp.  Hardw.  193.   1  Ld.  Raym. 

of  hU  teflatqr,  he  is  not  liable  to  cofts ;  436.    6  Mod.  91.  181.    x,  Salk.  207. 

but  that  where  the  caufe  of  action  a-  S.  C.    1  Str.  682.   aLd.  Raym.  141 3- 

Hfes  in  the  time  of  the  executor,   he  is  S.  C.    3  Burr.  i45li    »  Str.  1 106.    4 
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the  trover  and  converfion  wa«  alledged  in  the  time  of  the  exe- 
cutor, yet  there  it  appeared  that  the  teftator  did  not  die  in  pof- 
feflion  of  the  goods,  and  tlierefore  there  is  a  difference  be- 
tween the  cafes. 


Term  Rep.  2S0.  It  is  holden  in 
the  cafe  oi  Atkins  v.  Spe/tie.  Ca.  Pr. 
in  C  H.61.  that  an  executor  who  brings 
an  aftion  for  the  converfion  of  the  goods 
of  his  teftator  after  the  death  of  the 
teftator  is  liable  to  cofts  ;  becaufe  he 
might  have  brought  the  action  in  his 
ov/n  right.  We  £nd  a  ftmilar  decifion 
and  upon  the  fame  principle  in  1  Vent. 
92.  III.  2  Keb.  738.  and  Caf.  temp. 
Hardw.  194.     A  contrary  determina- 


tion to  the  above  is  to  be  found  in  the 
cafe  of  Cocktrili  v.  Kynofion  in  4 
Term  Rep.  281.  where  Eulltr  Juftice 
fays  "  that  whether  the  converQon 
happened  before  or  after  the  tcftator's 
death,  if  the  goods  when  recovcredp 
would  be  aflets  in  the  hands  of  the  oe- 
cutrix,  (he  muft  fue  for  them  in  her  re- 
prefentative  capacity^  and  then  ihe  is 
not  liable  to  cofts.'*' 


1^4 
D  E 

Term.  Sanft,  Trin. 

8  Annae.     In.C.  B. 

Hopewell  vetf.  Ackland.  Cafe  in. 

IN  an  aftion  of  Ejeftment  upon  a  fpccial  verdift  the  cafe    ^  dcTlfe  with 
appeared  to  be  this:  tJ:^ 

ever  elf*  1  have 

John  Ackland,  feifed  in  fee  of  the  lands  in  queftion  made  his   '^"J^^^;Z'l!i 
will  in  writing  to  this  effea  :  ^^sVk.a?  .S.C. 

2  Vero.SlJy. 

Whereas  I  have  given  bond  to  leave  my  manor  of  Buchley    »^^-  ^b^  177. 
to  the  daughter  of  my  brother  James  Ackland^  and  the  heirs    5  Com.  01^.16. 
of  her  body,  if  flie  live  to  attain  the  age  of  ai  years,  but  if     "  "  ^  ^^^' 
(he  die  before  (he  attain  that  age,  then  it  is  to  return  to  mc 
again  ;  if  thcfrefore  my  faid  brother's  daughter  fliall  happen  to 
die  before  (he  attain  her  age  of  21  years,  I  give  the  faid  ma-^ 
nor  to  my  brother  Richard  Ackland  and  his  heirs  j  alfo  I  give 
to  my  brother  Richard  Ackland  all  my  land,  tenements,  here- 
ditaments whatfoevcr  J  alfo  I  give  to  my  brother  Richard  Ack^ 
land  all  my  goods,  chattels,  monies,  debts  and  whatfoever  elfe 
I  have  in  the  world  not  before  by  mc  difpofed  of,  he  paying 
or  fecuring  to  be  paid  all  my  debts  and  legacies  ;  and  I  make 
my  faid  brother  Richard  Ackland  my  whole  and  fole  executor 
of  this  my  laft  will,  and  defire  B.  to  be  overfcer  thereof,  4nd 
to  fee  that  my  faid  executor  and  his  executors  pay  the  faid 
debts  and  legacies;  and  by  the  fame  will  he  devifed  fomc 
fmall  annuities  for  life,  and  others  to  charities  in  fee,  and 
died.     The  daughter  of  his  elder  brother  attained  her  age  of 
a  I,  and  claimed  not  only  the  manor  of  Buckley ,  but  alfo  all 

N  2  the 
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Ho»KWELL  V.  the  Other  lands  of  the  teftater  after  the  death  of  Richard  Ach 
/and,  who  was  now  dead.  The  queflion  was,  whether  by  thU 
will  Richard  Ackland  had  an  eftate  in  fee  in  thofe  otiier  lands^ 
'  or  only  an  eftate  for  life  ?  for  it  was  agreed,  that  if  he  had 
but  an  edate  for  life,  then  the  leflbr  of  the  plaintiff,  who  was 
heir  at  law  of  the  teftator,  had  a  good  title )  but  if  he  had  an 
eftate  in  fee,  then  the  title  was  with  the  defendant,,  who  was 
/on  and  heir  of  Richnrd  Ackland  the  devifee.  This  cafe  was 
argued  laft  term  by  Serjeant  Pratt  for  the  plaintiff,  and  by  Ser-^ 
jeant  Parker  for  the  defendant,  and  now  by  Serjeant  Pawif 
for  the  plaintiff,  and  by  Serjeant  Che/hire  for  the  defendant* 

And  it  was  infifted  for  the  plaintiff,  that  Richard  Ackland 
the  devifee  had  but  ah  eftate  for  life ;  for  the  firft  claufd! 
which  relates  to  the  manor  of  Buckley^  and  the  fecond  claufe 
Which  gives  all  his  lands,  teneihents  and  kereditaments,  and 
the  third  claufe  which  difpofes  of  his  perfonal  eftate,  are  all 
diftind  and  independent  claufes. 

The  firft  claufe  is  particulai*,  and  recitei,  that  whereas  he 
had  given  bond  to  leave  his  manor  of  Buckley  in  fuch  a  man- 
ner, if  therefore  his  brother's  daughter  died  before  her  age  of 
2 1  years,  then  he  gave  his  manor  of  Buckley  to  his  brothet 
Richard  and  his  heirs ;  if  it  (hould  be  attempted  to  couple! 
this  claufe  with  the  fubfequent  claufe^  they  muft  be  taken  to^ 
gether  throughout,  and  then  not  only  the  manor  of  BuckUj 
will  be  devifed  to  his  brother  upon  the  preceding  condition, 
H)izm  if  the  daughter  dies  under  age,  but  alfo  all  the  other 
lands  will  be  devifed  upon  the  fame  condition  ;  for  it  is  plain 
ftnd  manifeft  that  the  manor  of  Buckley  is  deviled  upon  tliat 
Condition  ;  then  if  this  claufe  governs  tlie  fubfequent  devifc 
of  all  his  lands,  tenements,-  and  hereditaments,  and  limits 
them  alfo  to  his  brother  and  his  heirs,  then  it  muft  necelTarily 
be  that  all  his  lands^  tenements  and  hereditaments,  are  de^^ 
vifed  to  him  only  in  cafe  the  daughter  dies  under  tlie  age  of 
1 1  years  ;  for  the  defendant  fliall  not  take  only  part  of  this 
tlaufe  and  annex  it  to  the  fubfequent  claufe,  but  muft  join 
the  whole  precedent  claufe  with  the  fubfequent  one,  or  no-* 
tiling  \  and  if  the  whole  is  conjoined^  tl^e  fubfequent  dcvife 
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win  be  upon  condition  that  the  daughter  die  under  the  age  of  Hp»iwell  v. 
ti  years,  as  well  as  the  former ;  which  con(lru£lion  the  de- 
fendant will  hardly  approve  of,  for  the  daughter  did  at- 
tain her  age  of  21  years,  and  then  Richard  Ackland  will  take 
nothing  by  the  will.  It  was  li^ewife  obferved  that  the  tefls^? 
tor  in  the  firft  claufe  ha4  taken  notice  of  what  words  were 
ncceflary  to  create  a  fee,  for  there  he  devifes  the  manor  of 
$ucklej  to  his  brother  and  hi$.  h^irs. 

It  was  infilled  that  th^  feeond  clai^fe  is  di(lin£|  from  (ho 
firft,  and  no  way  relates  to  it,  nor  is  to  be  governed  by  it,  foF 
|he  fccond  claufe  commences  de  novo,.     Alfo  I  give  to  my 
brother  Richard  AcUand  all  my  lands,  tenements  and  heredir 
taments,  without  adding  the  copulative  and  ;  the  word  alfo   The  word  ^ifr 
imports  no  moje  than  item^  and  is  of  the  famo  Cgnification  as   Ih4^/>m*aTd'^ 
viTreoverj  and  cannot  be  conftrued  in  lih  manner^  as  if  the  de-   ^iJ^^f^J^^r 
vifor  had  faid,  I  give  my  manor  of  B.  to  my  brother  and  his   »nd  cannot  be 

I    .         .      ,M  T     .       t^.         1,  t       ,  .    conftiued  to 

heirs,  m  uke  manner  I  give  hin^  all  my  lands,  tenements  ^nd  mean  /»  iike 
hereditaments  whatfoever.  But  this  fubfequcnt  ^layfe  is  dif-  ^"^^'  too^ 
tin£l  and  ftands  hy  itfelf,  and  there  is  a  manifeft  difference 
where  the  firft  claufe  is  compleat,  and  the  feeond  is  attendant 
upon  it,  and  muft  be  conftrued  with  it,  and  cannot  be  con-i 
ilrued  by  itfelfj,  there  the  feeond  cl4^uf<p  ihall  be  governed  by 
the  firft ;  as  if  a  man  devifes  Blackacre  to  A.  and  his  heirs, 
^nd  alfo  Whiteacre,  there  tlie  devifee  fliall  have  Whiteacre  alfc^ 
in  fee,  for  there  are  no  words  which  can  make  the  fubfequen^ 
words  a  diftin£l  and  compleat  claufe  \  and  therefore  tliey  mu(\[ 
be  governed  by  the  words  of  the  firft  claufe  \  but  where  the 
feeond  claufe  repeats  th^  words,  by  which  it  ma^  have  a  con-i 
ftru^icdi  by  itfelf,  then  it  ia^  4  diftin£l  ai\d  compleat  claufe 
and  has  no  relation  to  the  former ;  as  where  a  man  devifes 
Blackacre  to  A*  and  his  heirs,  and  alfo  I  devife  Whiteacre  to 
4'i  there  by  the  feeond  claufe^.  h^  only  z^  ^ftatc  for  life  {a) ;  / .  ^  jy|^^^  ,^^ 
for  there  the  verb  /  devifcy  and  alfo  the  name  of  the  de- 
vifee is  repeated,  and  therefore  it  is  a  diftin£k  claufe,  and  does 
pot  depend  upon  the  precedent  claufe  *,  and  in  this  diftinc- 
tion  the  cafes  are  agreed.  A^o*  52^  is  ftronger,  i'Qx  there  a 
inanby  his  will  devifes  land  to  Htnry  his  fon ;  item^  I  give  to^ 
T^j  foi^  lienr^  an4  hi?,  heirs  ;  and  tJiere  thq  ^qx^K  was,  whe^ 
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ther  by  the  firft  clt^ufe  Henry  had  a  fee  ?  And  it  was  refolvcd 
by  three  Judges,  that  he  had  not,  for  that  they  were  diftindk 
claufes.  But  IVefon  difFcred,  bccaufe  ihe  latter  claufc  had 
the  word  keirsj  which  he  thought  was  applicable  to  the  whole ; 
but  he  agreed,  that  if  the  word  heirs  hzA  been  in  the  firft 
claufe,  it  would  be  otherwife ;  and  therefore  three  Judges 
have  agreed  the  law  to  be  as  we  contend  for  in  a  cafe  ftrongcr 
than  ours,  and  the  whole  Court  agreed  it  to  be  fo  in  a  cafe 
the  fame  as  ours. 

Then  if  the  fecond  claufe  be  confidered  by  itfelf,  I  give  all 
my  lands,  tenements  and  hereditaments  to  my  brother  Richard 
AcUatidf  that  can  pafs  only  an  eftate  for  life  ;  for  it  is  the 
known  rule,  that  a  devife  to  one  indefinitely,  without  limiting 
any  eftate  to  him,  gives  him  only  an  eftate  for  live.  It  is  true 
if  a  man  devifes  to  another  all  (i)  his  ejlate  in  fuch  lands, 
this  paiTcs  the  fee  ;  fo  if  lie  devifes  to  him  all  his  inheritances ; 
but  no  one  can  think  it  is  fo  intended  by  a  devife  of  all  his  he- 
reditaments, who  confiders  the  difference  between  the  two 
words  harediias  and  Lrredltametiium  ;  (2)  for  the  word  kareditax 
imports  the  eftate  which  a  man  has  in  the  land  \  hareditarnert" 
turn  the  land  itfelf  which  may  be  inherited  ;  and  therefore  can* 
not  be  applied  to  the  cdate  in  tlie  land,  efpecially  when  it  i? 
coupled,  as  here,  with  otlier  words  of  the  fame  import  5  for 
tlie  devifor  gives  to  his  brother  all  his  lands  and  tenements  ; 
no  one  will  fay  that  thofe  words  import  more  than  the 
things  themfelves ;  when  therefore  the  devifor  adds,  and  all 
his  ktriiamenis  tvhat/cevcr^  that  denotes  only  fuch  things  as 
were  not  comprehended  under  thof?  other  words  lands  and  te^ 
tiements^  but  cannot  be  (ixtended  to  the  eftate  in  thofe  liercdi' 
taments,  any  more  than  the  other  words  can  be  extended  to 
the  eftate  which  the  devifor  had  in  the  lands  and  tenements. 


A  devife  to  one 
indefinitely, 
vritbouc  linnlt- 
ln|  any  eda'c  (O 
him,  give,  h  m 
•nly  an  eftaie 
for  tife. 

3  Com.  Dig.  30. 
%  Brfc    Abr.  56. 
La  ch  40. 
Follexfen  ^4.1. 
D  »ugl.  763. 

306.  659. 

Infra  p.  ^38. 

JK  devtte  ot  atl 

hit  eiU^e  m 

fuch  hands 

pdlFcBa  fee. 

Cro.  Car.  450. 

1  Mod.  Toi. 

I   £q.  Ca.  Abr. 

J 77.  pi.  16. 

4-  Mr>d.9Q. 

J  T.  Rfp.4?4. 

a  T.  Rep.  059. 

1  Show.  358. 

Sty.eiSi.  294. 

a  \'t\^  91. 

J  Ch  Ci.  261. 

1    la'ik.  137. 

ft  Mod.  106. 

a  Ajic.38. 

i|  T.  Rcu  93. 

7  L'l.Ri»ym. 

J  ^4.     I.)  '«ig'. 

763.  2  11.  ?9T.  . 

V'owp.  306,     60  9  devife  of  all  his  inheritances. 

1  £4.  Abf  i7t>.  i»l.  4  S'  ^• 


I  Mod.  loi.    Hob.  2.  Moore  873.  pi.  12 18.  S.  C. 


Then  if  the  third  claiTfe  be  confidered :  alfo  I  give   to  my 
brother  Richard  Jikhad  niy  goods,  chattels,  debts,  monies. 


(0    l^fl^*f    imports     the    intereil         (2)  Holt  C.J.  fays  the  word  Heredi- 
which  a  man  Jias  in  lands.     Co.  i-itu     lanKnt  implie?  a  fee.  Holt.  ^36. 


HS  <«• 


and 
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and  wliatfoever  clfe  I  have  in  the  world  ;  the  words,  whaU 
foever  elfe  I  have  in  the  luorld^  are  very  cxtenfive  ;  but  if  thofe 
words  were  fingly  by  themfelves,  it  would  be  hard  by  fuch 
general  words  to  pafs  lands,  which  could  not  be  devifed 
by  common  law,  but  only  by  the  ftatute,  or  by  c'uftom ; 
and  therefore  the  heir,  who  by  the  common  law  could 
not  be  difinherited  by  any  devife,  fhall  not  now  be  difinherited, 
but  where  the  words  are  plain  and  manifefl  for  that  pur- 
pofe. 

The  rule  in  Vaughan  is,  that  the  heir  at  law  {hall  not  be 
difinherited  by  implication,  except  where  the  implication  is 
ncceffary  j  it  is  not  fufBcient  that  it  be  poflible  or  probable ; 
and  all  that  can  be  faid  in  tliis  cafe  is,  that  it  is  poflible,  or 
at  mod  that  it  is  probable,  that  the  teftator  here  intended  to 
give  all  his  lands  to  the  devifee.  Where  a  man  devifed  all  to 
his  mother,  thofe  words  were  as  large  and  comprehenfive  as 
the  words  all  I  have  in  the  world,  yet  it  was  .  refolved  that  no- 
thing paiTed  but  the  perfonal  eftate.  Raym.  c^-j^  i  Sid.  191  • 
I  Lev»  130.   (a) 

Cowp.  138.302.4  T.  Rep.  91.  Infra,  ?'^Si'  353-  354*  (')  <  £<{•  Abr.  207.  pi.  i,  i 
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Words  difinhe* 
riting  an  heir 
tnuft  be  plain, 
c'ear  and  noc 
ambigaouii* 
Vaugh.  262. 
Pol  ,  426. 
Cowp.  238.3^2. 
I  Freem.  149* 

The  Heir  ihall 
nrver   be 
difinherited 
by  an  eftate  viven 
by  implication 
in  a  will,  if  fuch 
implication  be 
only  conftriic- 
tive  and  pcfTiblep 
but  not  nccefl'a* 
ry.  Vaugh,  262. 
Raym.  453. 
1  Vent.  723- 
T.  Jon.  98. 
S.  C.  Cm,  Jac, 
75.     I  Vent. 
376.  Poll.  428. 
3  Wilf.  418. 
Keb.7J9,  S.  C, 


But  whatever  conftrufllon  might  be  put  upon  thofe  words. 
If  they  are  by  thcmfelves,  yet  as  they  are  here  coupled  with 
perfonal  things,  they  fliall  not  be  extended  to  words  of  an- 
other nature. 


There  are  many  cafes  where  words  very  general  and  inde-   Centra!  and  in* 
finite  fliall  be  conftrued  in  conformity  with  and   analogy  to   (haUbe con-  * 

*  ^     ^^       •  miry  with  and 

analogy  to  other 
words  in  the  fame  ca(e« 


other  words  in  the  fame  cafe. 


But  on  the  other  fide  it  was  infiftcd  for  the  defendant,  that 
die  feveral  claufes,  each  by  itfelf,  or  at  lead  taking  them  alto- 
gether, gave  a  fee  to  the  defendant  Richard  Arhland  ;  and  in 
HiL  Term  8  Anne,  judgment  was  given  by  the  whole  court 

N  4  for 


^68  De  TeiTii.  Saod.  Trin,  8  Annas, 

|4opiwiti  V.  for  the  defendant.  And  Trevor  C.  J.  delivered  the  opinion  o^ 
<*?^«-^''?*  ^j^^  whole  court,  and  faid,  that  the  firft  claufes  cannot  be 
joined,  for  as  the  devifor  gives  to  his  brother  i?/VA/ir J  Ack-^ 
land,  and  his  heirs,  his  manor  of  B-  iffc.  and  afterwards  adds,^ 
^fo  I  give  ^o  my  brotlier  Richard  Ackland  2\\  my  lands,  tene* 
^nents  and  hereditaments,  the  laft  is  a  diftin£l  daufe ;  the 
cafe  in  Mo.  52. — ^docs  not  come  up  to  this,  for  the^e  the  name 
I  09  }  of  the  devifec  was  not  repeated  in  the  fecpnd  cla^fc,  and 
therefore  it  ncccflarily  muft  be  coupled  with  and  conftruec^ 
with  the  firft, 

Then  the  fecond  claufe,  by  '^'hich  h^  gives  all  his,  lands, 
tenements  and  hereditaments  to  his  brotlier,  giycs  lym  but 
an  eftate  for  life. 

Jnfra  ^  ^jS,  But  the  laft  claufe  by  which  he  devifcs  to  his  brother  all 

3K*Wm..i95.  hrs  goods,  (jhattcls  and  pcrfonal   cftate,  And  whatfocver  elfe 

Ab?,*  304?*  I.  fee  has  in  the   world,    thefc  laft   words^  whaffoeve^  ejfe  he 

»7.S.  C.'  Prec.  hath  in  the  world,  import  more  than  was  faid  before,  all  hia 

5br.^5i4*PM.  goods  and  chattels,  (for  thofe  words  contain  all  his  perfonal 

I'i'  t  J'Tbr  eftate)  and  therefore  the  add^tion^l  words  muft  50  to  fome- 

1  Wilf.  3  3  J. 

_.        ,  If  a  man  devifcs  all  the   reft  and  rcfiduc  of  his  eftate, 

Che  ireoit  •  1     !.•    1      J 

Heft  end  B'Ji-      that  is  fufficicnt  to  give  the  devifee,    not  only  his  lands  nok 

«^'f£if^w     before  difpofed  of,  but  alfo  the  eftate  not  difpofed  of,  (v^.) 

S'.'oV'bf  ■    *«  remainder  an^  rcverfion  o(  land  d^yifed  to  ji^ptbcr  fp^, 

l.»d,not  btfoite    lif       ^^ 
difpofed  of,  hvtf,      '•    ' 

iilfo  the  eftate  ,     con'        %m.^ 

not  difpofed  of  in  land  detifcd  to  mother.  2VenM8«^  i  Eq.  Abr.aio^  pi.  1^.%.  C^  3  Mo<Vi 
tao.S:C.  Carih.  50.  S.  C.  Alcyn.  %t.  Mofeley  a4».  3*  !*•  'Wipi.  43-  3  Alk.  491, 
\yfM'  334.  3Mod.  a»8.  Co9>b.  ^3^  §.p.  %ywn^46^.  5*'4-6*3-.  l^Pf^-  V}%^  ^^ 
Cwp,  301.    3qS. 

iVndthewordi  And  the  words,  whatever  elfc  he  hath  in  the  world,  ar* 

Z^bl^'tlf-^'^'    tantam.Qunt,  efpecially  when  the  devife  is,  paying  or  fecwring 
^M,  arc  tan-    ^  be  paid  his   debts   and  legacies,  and  fome  of  tlic  lega- 
cies were  in  fee,  and  not  properly  payable  out  of  the  pcrfpn^ 
eftate,    Judgnaent  was  given  for  ^ic  defcn^ant^ 


t^niQuat. 
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Fitzherbert  ^>er^s  Chancellor  and  Scholars  pf  the 
Univerfity  of  Oxon  and  Reeves,  Clerk.  HiK 
7  Ann?;.    In  C.  B.  Rot,  337, 

THIS  was  a  ^lare  ImpeSt  by  Jane  Fitzbirbert  for  the    AToidances  be- 
chnrch  of  Swinnerton  in  Cm"  Stafford^     The  plaintiff  ^JlJ'J^^J^f^^^^^^ 
declares,  that  Baatil  FUzberhert  was  feifed  in  fee  of  the  manor   in  the  ftat.  3 
of  Swinnerton^  Yfixh.  the  advowfon  appendant,  and  by  inden-  %%  ivoidaiicet 
turcs  dated  the  7th  an^  8th  of  January  29  Car.   2,  conveyed   e^lJa'/ly  wkhi^ 
the  fame  to  the  ufe  0/  himfelf  for  life,  and  after  to  the  plaintiff  ^^^  ^f^*^* . 

1^.        ,  -        •-  »  r  provided  by  ihit 

his  wife  foF  life  ;  that  Bazil  Fitzherbert  afterwards  prefented  statute.  Where 

Join  Plant,  cjerif  *■  aqd  died  5  that  the  church  afterwards  be-  prefe^nVd  one* 

fame  void  by  the  4eath  of  tHe  faid  Jobn  Plant,  by  which  the  fp^"c"St^ibn, 

plaintiff  had  a  right  to  prefent,  but  the  defendants  difturbed  ■'««  «he  «n»^cr- 

hcr.     The  Chancellor  and  fchola^s  by  their  plea  confefs  that  another  after, 

Bazil  Fitzherbert  was  feifed,  conveyed,  and  died,  and  that  the  hi,  tLetwn  to 

?idvowfon  became  void,  ut  Jupra  \  but  that  by  the  ilatute  [a)  i^o,*'"^/^^' 

22  Eiiz.  it  was  enabled,  that  eyery  perfon  who  fhould  for-  andiftheBifhop 

t  .*../.  ,        /v  /fv  »dmii8 and  in- 

bear  to  repair  to  dmne  fervice  coi^trary  to  the  Itatute  [b)  i  ftimtet  the  pre-. 
fliz.  and  fhould  be  thereof  convifted,  (hould  forfeit  20/.  of  Unimfity!**tbe 
which  the  Tuftices  of  Affife,  Oyer  and  Terminer  and  Gaol-   ptron  cannot 

•*  -rt     .  .         J       J  maintain  a 

Delivery,  and  Juftices  of  the  Peace  at  their  Quarter-Seffions,    S(uare  Jmpeiit^ 
(hould  have  cognisance;  that  by  the  ftatute  (r)  28  if//z.  it    watnodiftar. 
was  ena£ted,  that  for  the  mpre  fpeedy  conviftion  of  fuch  of-   the  Biflio^"bad 
fenders,  if  upon  indiflment  of  fi^ch  offenders  proclamation   inftituted  the 
(hould  be  made  at  the  affxzes,  Idc  th^t  fuch  offender  fhould  ren-   patron,  Qh»b 
^er  himfelf  before  the  next  affizes,  and  if  he  fhould  not  appear   whether  a* 
ft  the  next  affizes,  qnUic  recording  of  fuch  default  the  offender   ^^[J  ^^^^^ 
(hould  be  convidl,     That  by  the  flatute  {d)  3  Jac^  it  was  en-   been  roai^aiA- 
aftcd,  that  every  Popifh  Recufant  during  his  remaining  con-    («)  st.  23  Eii*.^ 
yift,  from  and  after  the  end  of  that  feffion  of  Parliament,    m'st.VElii, 
fliould  b^  difa,Wc4   tfi  prcftn^    \o,  any  benefice,   faTr.  and   «•  *:^-  '4- 

^     "    •  .  yc)  St«  19  fills. 

ft  «,  f-  %'     W  St.  3  Jie.  i.  e.  s.  f.  1%, 
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FiTzmt-      thattheUniverfity  fliouldprcfent tocvery  fuch  benefice ( i ),  and 
Kriv fc«.        in  tlic  county  of  Stafford'^  fe^/-.  which  fhould  happen  to  be  void 
during  fuch  time  as  the  patron  thereof  fhould  be  and  remain  a 
C*^  St  I  W  &      Rccufant  convift.     Tha  by  the  ftatute   {a)  i  tV.  isf.  M.   it 
M.  c,  J  5. 1,  i.      was  enadled,  that  any  two  or  more  Jufticcs  of  the  peace,  who 
{hould  fufpeS  or  be  informed  that  any  perfon  was  a  Papift, 
a^  10  Cir  a      ihould  tender  to  fuch  perfon  the  declaration  in  the  ftatute  ( h  ) 
St.  X.  c.  i.r.  3.     30  Car,  2,  and  if  he  (hould  refufe  to  repeat  and  fubfcribe  fuch 
declaration,  or  to  appear  before  the  jultice?  of  the  peace  upon 
notice  left  at  his  moft  ufual  place  of  abode  by  any  perfon  au- 
thorifed  thereto  by  warrant  under  the  hands  and  feals  of  fuch 
Juftices  of  the  peace,  fuch  perfon  fhould  thereafter  be  difahled, 
and  become  liable  to  the  penalties   and  difabilities  of  a  Po- 
pifh  Recufant  convift,  and  the  Juftices  fhould  certify  the 
name  and  abode   of  every   perfon  fo  refufing  to   the    next 
Quarter-SefTions  tliere  to  be  recorded.     That  by  the  ftatute 
f  f)  Sf.  1  w.  &    '  '^"  ^'  -^*  ( ^)  ^^  ^^*  enabled,  that  every  perfon  who  fhould 
M.C.  26.  r.a.      refufe  to  repeat  and  fubfcribe  the  faid  declaration,  or  to  ap- 
pear, Isfc.  as  in   the  laft  a£l  is  dire6led,  whofe   name  and 
abode  fhould  be  thereon  certified  and  recorded  at  the  Gene- 
^     '      i    ral  Quarter  Seffions,  from  and  after  tlie  time  of  fuch  record 
made  fhould  be  difabled  to  make  any  prefentation,  CsTr.  of  any 
benefice,  CsTr.  as  fully  as  if  he  had  been  a  popifh  recufant  con- 
via,  and  that  the  Univcrfity  fhould  prefent,   isfc.     That  on 
the  27  th  of  March ^  7  Afina  Ralph  Bucknal  iff  Richard  Dyrtt^ 
duo  yt{ft*  ad  pacemy  tsfc.  informal'  Jtder*  quod  quer'  fyfpc^^  fuit 
fore  PapiJVy  quodq\  notit?  injcripf  per  quend*  R.  A^  authorizaf 
v'lrf  ivarratif  fub  tnanlF  is^ftgill*  dicT  dttor^  juJF  reliSF  fuit  p:-o 
qtier^i  fed  prad'  quer*  pon  comperuity  and  that  the  Juftices  certi- 
fied the  default  to  the  Quarter  SefTions,  which  was  there  re- 
corded •,  per  quod   iff  vigor*  fat^  pradiEl*  the  Chancellor  and 
Scholars   to  the  Church  per  morf  pradicl  Joh'  Plant  vacant' 
iff  adkuc  vacanf  exijlen\  pra:dicF  qucr^  inhabiP  virtute  flat*  pra^ 


(i)  The  two  claufesofthe  St.  3  Jac-  the  Judges  cannot  take  notice,  anlefl 
I.  c.  5.  viz,  u.^  i9ch  and  20th  which  they  arc  pleaded.  10  Co.  57.  a.  Hob. 
five  this  benefit  to  the  Univcrfitics  re-  227.  ^Gibf.  Cod,  771.  3  Burn 'a  £• 
fpedivcly,  a/e  private  claufes  of  which    L.  154, 

diif 
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4iEf  ad  prafentatid*   remanen\  prafentaverunt   the   defendant       Fitzhke. 
Reeves,  &c.     The  defendant  Reeves  pleaded  the  fame  plea,        Riivci« 
The  plaiatifF  replied,  that  the  church   vacavit  per  morf  pra* 
dtcf  JoU  Fljrit  29  April  6  Anna^  and  that  the  plaintiff  7  Jttfie 
prok"  divl  prefent  to  the  Bi/hop  of  Litchfield  and  Cyventry  ido- 
neam  perfonamy  {viz*)  quend'   Joh*    Walforney  but  the   Biihop 
admittere  penitus  neglexit   {5*  recufavit  ac  pradiEf  CanceW  l^ 
Scholar^  faT  pradiEf  Reeves  (defendants)  eundem  (quar^)  io  pra* 
fentaiione  illd  injufla  impediebant^  de  quo  quidem  impeditnento  pojiea 
(^  infra  fex  menfeSy  £sff .  ac  diu  antequam  pradiff  certificatio  in 
placito  prad^    mentionaf    recordaf  fuitj  fffc.    (v/z.)    23    ^uV 
6  Anndty  breve  fuum  original',  (^c.  impetravit,  l^c,  li  fuperinde 
fiarravit  pro  impedimenta  pradi6f  verfus  pradiEf  defetid' *     To 
this  replication  the  defendants  demurred,  and  the  plaintiff 
joined  in  demurrer.     Serjeant  Pratt  infided,  that  though  the 
plaintiff  had  prcfented  to  this  advowfon,  yet  he  being  convift 
for  recufancy  before  inftitution  and  induSion,  the  Univerfity 
had  title  to  prefent.     For  the  Statute  i   W.  ^  M*  Sejf.  i. 
cap^  8.  which  fays,  that  a  perfon  fufpcdted  to  be  a  Papift  (hall 
have  notice,  ^c .  and  if  he  refufe  to  appear,  fa'r.  fuch  default 
fhall  be  recorded,  and  from  and  after  the  time  of  fuch  record 
made  fliall  be  difabled  to  make  prefentment,  relates   to  the 
Statute  3  Jac.  I.  cap.  5.  and  fliall  be  conftrucd  as  if  the  Sta- 
tute of  3  Jac,  I.  r.  5.  was  exprefsly  repeated,  and  the  Statute 
3  Jac.  I.  r.  5.  fays,  that  every  Popifli  recufant,  during  his  re- 
maining convift,  from  and  after  the  end  of  that  Seflions  of 
Parliament  (hall  be  difabled  to  prefent  to  any  benefice,  feTr.  by        T  172  1 
which  it  appears,  that  every  perfon  convift  for  recufancy  is 
difabled  from  prefenting  to  any  benefice,  and  there  is  no  dif- 
ference where  the  perfon  is  convifted  before  the  avoidance 
happens,  or  after,  for  in  both  cafes  the  law  excludes  his  power 
of  prefenting,  and  intrufts  the  prefentation  with  the  Uni* 
verfity. 

And  admitting  the  Univerfity  to  be  intitled  to  the  prefenta- 
tion when  the  patron  is  convidl  for  recufancy  after  the  avoid** 
jiftce;  then  the  cafe  will  not  be  altered  bccaufe  the  plaintifT 

had 
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FiTzmt-  had  prefented  before  conviftion,  and  being  difturbcd  in  her 
|l£xv£i,  prefentation  by  the  Univerfity,  had  brought  her  ^are  Impeil^ 
for  fuch  diflurbance  before  her  conviAion  was  recorded ;  for 
though  the  difturbance  was  before  the  title  of  the  plaintiff  was^ 
avoided,  yet  if  the  title  of  the  plaintiff  be  avoided  before  the 
plaintiff  recovers^  (he  Qapnot  recovery  nor  have  damages  for 
the  diflurbance ;  for  the  difturbance  does  not  prejudice  the 
title  of  the  plaii^tifff  which  is  afterwards  avoided  by  ad  of  par-r 
liament,  before  the  plaintiff  could  have  recovered  upon  that 
title.  The  plaintiff  ihall  not  have  damages  for  the  difturbance 
till  he  has  judgment ;  and  no  one  ihall  have  judgment  for  dat 
mages  in  ^tare  Imped'U  whes^  he  cannot  have  ^  writ  to  tlic 
^#)Infnp.  177*    Bifhop.  (a)  Co.  Litt.  ^6%. 

And  notwithftanding  the  obje£lIons  in  this^  cafe,  it  appears 
tliat  there  was  a  regular  convi£lion  according  to  the  dire£tiona 
of  the  Statutes*  The  firft  objection  is,  that  it  does  not  appear 
thaj  the  plaintiff  was  duly  fummpned,  and  refufe4  to  appear 
before  the  Juftices,  bv^t  only  that  notice,  l^c.  w^  left  at  the 
manfion-houfe  of  the  plaintifF^  ^trithout  faying  ^  v^as  at  that 
time  tuftc  domus  tmmJioHaP'  of  the  plaintiff;  but  when  notice 
is  given  at  his  manfion-houfe,  that  is  not  true,  if  it  is  not  theii 
his  manfion-houfe,  and  ifmnftonal*  domus  import  that  it  wa^ 
fo  then.  The  feeond  objediion  is,  that  it  does  not  appear 
tliat  the  perfons  before  whom  the  convi£Upn  was  were  then 
Juftices  of  the  Peace  -,  (or  it  is  only  faid,  that  information  wa« 
given  to  fuch  and  fuch  Ju/P  Doi^nm  Regis  adpacem^  &r.  witli-^ 
out  faying  tunc  exijlen*  JtiJP  ad  pacem^  ^c.  but  when  the  con-* 
f  175  ]  yiftion  is  before  Juflices  of  the  Peace,  who  a£l  in  their  judicial 
capacity,  it  (ball  be  intended  that  they  have  then  a  good  au-«. 
thority^  when  k  appears  that  they  ever  had  an  authority  ;  for 
their  authority  (hall  not  be  prefumed  to  be  determined,  but^ 
to  have  continuance  till  the  contrary  appears ;  and  though 
there  are  many  cafes  in  indictments,  where  it  mufl  be  ak 
ledged  they  were  tunc  Juft*" ;  yet  they  do  not  extend  to  pleas^ 
iin  bar,  which  ^re  fufficient  to  9,  common  intents 

And  it  was  argued  by  Serjeant  Weidf  and  now  by  Serjeant^ 
^oyd  for  t]kc  plaij;itiff,  yr^iq  injBft^di  Ui^t  ^%,  qwyi^io»  waa^ 
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f^ot  till  after  the  avoidance  happened;  and  therefore  the  FirxHxt- 
avoidance  was  a  chattel  veiled  in  the  plaintiff;  and  (he  had  Rexv.ii. 
executed  her  autliority  to  the  prefentation  before  the  convic- 
tion, and  therefore  the  convidion  cannot  by  relation  defeat 
what  was  abfolUtely  executed  quoad  the  plaiiltiff  befdre;  The 
Vords  of  the  ftatute  are>  That  from  and  after  the  certificatd 
of  the  default  re<ibrd€d|  fuch  perfon  (liall  be  adjudged  a  per- 
Ton  difabled  to  make  a  prefentation ;  i3Ut  there  the  prefenta- 
tion was  made  htktt  fuch  certificate.  To  n^ich  Serjeant 
Prait  replied,  that  though  a  perfoti  eould  not  be  adjudged  in^ 
hahilis  till  the  certificate  is  recorded,  the  queftion  is^  whether 
^^hen  he  is  adjudged  difabled,  thb  does  incapacitate  him  front 
{)refenting  to  avoidances  >^hich  happened  before  the  certifi- 
tati£  rei^orded,  as  well  as  to  avoidances  after. 

Afterwards  in  Michaeltnas  Term  8  Anna^  this  cafe  was  agaiii* 
argued  by  Sir  Tlmnas  Powis  premier  Serjeant  for  the  plaintiff^ 
and  by  Serjeant  Che/hire  for  the  defendant*  And  for  the 
plaintiff  it  Was  ikififted^ 

FirfV,  that  by  this  plea  there  did  hot  appear  to  be  a  legal 
convidion ;  and  he  did  not  wave  the  exceptions  taken  to  the 
convi£lion  by  the  counfel  who  argued  before  him,  viz.  that 
the  plea  (hewed  that  information  Was  given  to  R.  Buckuali 
and  R.  Dyeti,  two  Juftlces  of  the  Peace,  that  tlie  plaintiff  was 
a  Papift,  that  (he  had  notice  by  A.  B.  by  warrant  of  the  faid 
Juftices,  but  does  not  fay  adtunc  Jujlic^ ;  and  perhaps  tliey 
were  not  then  in  commiiHon,  though  they  were  at  the  time  of 
the  plea :  alfo  that  it  is  faid,  notice  was  left  ad manfwn^^  doni  r  \*^k  \ 
of  the  patfon,  without  faying  adtunc  dom*  manJionaV. 

Secondly,  That  it  does  not  appeari  that  the  plaintiff  refufed 
to  appear  befote  the  Juftices  according  to  the  fummons ;  for 
the  fummons  was  to  appear  before  the  faid  two  Juftices  £5'  aV 
JuJT'y  and  it  is  alledged  only,  that  (he  did  not  appear  before 
the  faid  two  Juftices ;  but  perhaps  (he  appeared  before  the 
others. 

Tliirdly,  That  it  does  not  appear,  tliat  the  plaintiff  refufed 
to  appear^  but  only  fays  quod  non  ccmperuit* 

3  FourtUy^ 
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FiTfHiR.  Foarthly,  that  it  docs  not  appear,  that  the  church  was  voM 

Resvsi.       at  the  time  of  the  plea,  but  only  that  it  was  vacant  by  the 

death  of  Plants  and  fo  remained  to  the  time  of  the  information 

to  the  Juftices. 

But  the  exceptions  which  he  principally  enforced  were,  that 
'  here  it  does  not  appear  by  the  plea,  that  the  Jurfices  of  the 

Peace  were  prefent  at  the  time  and  place,  when  and  where 
the  plaintiff  was  fummoned  and  appointed  to  appear  before 
them  \  and  when  a  man  pleads  a  matter  which  fhews  a  de* 
fault  in  another,  he  ought  to  fliew  that  all  the  particulars  were 
obferved  which  render  that  default  inexcufable ;  as  if  a  man 
(#) Sapra  p.  90.  pleads  a  default  of  a  tender  of  rent,  (a)  it  is  not  fuiEcient 
to  fay  that  the  rent  was  demanded,  and  there  was  nobody 
ready  to  pay  it ;  but  he  mud  ailed jre,  that  he  was  at  the  rime 
and  place  of  payment,  and  continued  there  a  reafonable  time^ 
(v/2.J  till  fun-fet,  ready  to  receive  it. 

So  in  covenant  for  levying  a  fine,  ^c.  it  is  not  fuiEcient  to 
fay,  that  the  party  did  not  levy  it,  hut  he  muft  fhew  that  he 
on  the  other  part  took  out  a  writ  of  covenant,  i*fc.  and  did  all 
that  was  to  be  done  on  his  part ;  and  it  is  here  to  be  confi- 
dered  who  ought  to  do  the  firft  act ;  for  if  he  does  not  do  all 
on  his  part,  //  fiall  not  turn  to  the  difadvantage  of  the  defen- 
dant, that  he  did  not  do  his  part :  and  therefore,  where  the 
Juftices  of  the  Peace  fummon  another  to  appear  before  them 
P  -I      at  a  certain  time  and  place,  it  ought  to  be  alledged  in  the  plea 

that  the  juftices  were  ready  at  the  time  and  place  afligned 
ta  tcnrder  the  oaths  and  declaration  required ;  and  it  is  the 
fl.ronger,  that  the  Juftices  are  not  a  Court  which  have  a  cer- 
tain fixed  time  to  aflemble,  but  have  ^n  authority  for  tliis  par- 
ticular purpofc  only. 

Secondly,  The  plea  ought  to  fliew  that  the  plaintiff  refu(^d 
to  appear  before  the  Juftices  which  granted  the  fummons  and 
before  any  other  Juftices,  for  this  Statute  i  W.tsf  M^  refers 
as  to  the  manner  of  convi£lion,  to  another  tlSl  of  the  fame 
.  Seflion,  cap,  8.  by  which  it  appears  that  any  Juftice  of  the 
Peace  has  power  to  tender  the  oath  and  declaration ;  then 
when  the  two  Juftices  fummon  tlie  party  before  them  or  any 

other 
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other  Jufticcs,  if  the  party  appears  before  other  Juftices,  It  is  Fit«hi«- 
as  well  as  if  flie  appeared  before  the  two  Juftices  who  granted  Kxbvxi. 
the  fummons. 

But  if  there  appeared  upon  the  plea  to  be  a  good  conviSion, 
yet  it  was  too  late  ;  for  it  appears  upon  the  record,  and  is  now 
confefTed  by  the  demurrer,  that  the  phintifF  at  the  time  of 
the  prefentation,  at  the  time  of  the  difturbance,  at  the  time 
of  the  adion  commenced  was  not  convifl,  nor  fummoned 
before  the  Juftices,  for  the  declaration  in  ^mre  Itnpedit  was 
in  Mich,  Term  ■  the  information  before  the  Juftices, 

upon  which  the  plaintiff  was  fummoned  to  appear  before 
them,  was  not  till  March  following. 

The  cafe  of  the  Chancellor  of  Oxford  jo  Co.  53.  L  is  not 
parallel  to  the  prefent  cafe,  and  I  do  not  obferve  it  to  be  urged 
on  the  other  fide;  for  there  the  Statute  3  yac»  i.  cap,  5. 
which  avoids  grants  of  the  next  avoidance  by  the  exprefs 
words  of  the  ftatute,  has  relation  to  the  time  of  the  feCion, 
and  there  is  a  reafon  for  it ;  for  if  the  grant  of  a  benefice 
fhall  not  be  void  till  convidion,  yet  upon  the  fummons  iA 
order  to  a  conviftion,  the  perfon  fo  fummoned  would  grant 
the  advowfon,  which  mifchief  cannot  follow  in  the  prefent 
cafe. 

The  patron  here  then  at  the  time  of  the  prefentation  was  a 
perfon  qualified  to  prefent,  when  tlie  avoidance  happened,      L  ^7     J 

fhe  had  an  intereft  or  right  vefted  in  her  to  prefent,  and  when  • 

(he  had  prefented  a  fit  perfon,  flie  had  performed  her  office  . 

and  had  nothing  farther  to  do.    When  an  avoidance  happens,  _ 

that  the  intereft  in  that  is  vefted  in  the  patron,  is  manifeft,  after  hit  chwch 

for  if  the  patron,  after  the  avoidance  happens,  dies,  his  execu«  and  before  he 

tor  or  adminiftrator  ftiall  prefent.  ih^'^/cli^^^^^^^^ 

is  a  cbacel,and 
goes  to  his  executor.  Infra  p.  182.  Co.  Lite.  3IS.  a.  1  Leon.  203.  4  Leon.  109.  S.  C.  Wacf.  CL 
L.  76.  Cro.  Elis.  141. 207.    3  Com.  Dig.  195.    1  BurA*«  £.  L.  11.  125. 

If  there  be  tenant  pur  outer  vie  of  an  advowfon,  which 
becomes  void,  and  before  prefentation  ce/luy  que  vie  dies,  yet 
the  tenant  pur  outer  vie  fhall  prcfenj. 
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FiT«H«t.  So  if  tlierc  be  a  Mirdi^  of  an  infant  fcifcd  of  an  advdvr^ 

BERT  V.  ^^  - 

K££Txs.       fon»  and  there  is  an  avoidance,  and  before  prefehtation  the 
infant  comes  of  age,  yet  tlie  guardian  {hall  prefect; 

Btit  in  otir  cafe  not  onl^  an  inteireft  wa6  veiled  in  the  patroil 
before  the  convi&ion,  but  the  patron  had  executed  her  power 
by  an  actual  prefentation  of  a  perfon  qnifuit  idonea  perfgna^ 
and  fo  it  here  appears  upon  tecordi 

It  was  faid  that  a  preferttation  is  not  an  cxecutioit  of  tlic 
authority  of  the  patron,  for  he  may  revoke  his  prefentation  at 
pleafure,  and  for  that  were  cited  the  cafes  in  Latch  jpi;  253; 
2  RolLAbr.  353,  3544     But  tliis  I  deny^ 


It  is  true  the  King  niay  revoke  his  prefentation  by  his  pre- 
Xa)  F.N.B.Sih  rogative,  Fitz.  Nat.  Brev.  [a)  —  Hob.  214.  But  there  being 
,  '  *   '      '    '     cafes  which  take  notice  that  it  is  the  prerogative  of  the  King 

The  King  in  .,.;..  ,  -  1      i- 

Hgbt  of  hit  prb-  to  do  this,  imports  that  a  common  perfon  cannot  revoke  his 
I^krhr/re-     prefentation,  and  fo  it  is  exprefsly  faid,  Fitz.  Nat.  Brev. 

ientation. 

J  Com.  Dig.  100.  Cirtb.  37;  Prcc;  Ch.  71. 

A  patron  m«T  The  Civil  Law  takes  notice  that  an  ecdefiaftical  perfon  cin^ 

^arjf  but  tih-  .  ^  * 

hoc  moke  bis  not  revoke  his  prefentation,  but  a  lay  perfon  may  variare  pro* 
lnfraV"*82-  fentattoncin  or  accumulandQ  variare^  as  fome  books  fay,  but  ii 
Cm.^7!'D  Vr.  ^^  "°'  '^'^  ^y  *^  Civilians  that  a  lay  patron  can  revoke  hi$ 
a92.a.Prec.  prefentation,  but  can  vary  it,  that  is  can  prefent  another,  or 
^7.  aBl.  1039.  accumulando  varidre^  that  is  prelent  one  and  another  totus 
s.  c?  i  Gibr°*  q^oties^  and  then  the  Bilhopmay  take  one  *prefcntee  or  the  other 
^•795-  which  he  pleafes  5  which  Ihews  that  by  their  notion  the  lay 

1  Burn'«E.  L.      patron  cannot  revoke,  but  only  vary,  which  does  not  amount 
l>i|.*2oo.  ^"^*      to  a  revocation  of  the  firft  prefentation,  for  then  tl;e  Biihop 
[  **77  ]     could  not  lake  the  firft  prefentcci     And  this  is  all  which  Roll 
fays. 

He  takes  notice  that  by  the  Satch  law  an  ecdefiaftical  pa- 
tron cannot  vary  his  prefentation,  but  a  lay  patron  may  variare 
tit  accumulando  variare,  znd  for  that  quotes  Skeen^s  Reg.  Majejl. 
( I )  —  which  is  fo ;  and  then  eoncludes,  that  by  our  law  a 


(1)1  have  examined  the  Regiam  Ma-     iinable  to  difcover^the  paflage  to  which 
jfjiaftm  with  atteationj  btic  have  beea    bdr  Author  refers.  * 
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lay  patron  cannot  revoke,    vhich   is  an  exprefs  authority      FiT«Ht». 
for  us.  KsiTis. 

When  the  patron  has  prefcnted  idoneam  perfonam,  he  has 
done  all  that  belongs  to  him  td  do^  Goldfh.  103.  fays,  that 
to  an  intirc  and  complete  plenarty  are  required  the  aft  of  the 
patron,  wi.  to  prefcnt  a  fit  perfon,  and  when  he  has  fo  done 
funSf  eji  officio^  the  aft  of  the  Ordinary  to  give  inftitution, 
and  the  aft  of  the  Incumbent  to  procure  indudtion  ;  and  by 
this  rule  when  the  patron  has  prefented,  he  has  done  all  that 
lay  in  him  to  do. 

And  by  fuch  prefentation  an  irttereft  is  vefted  in  the  perfon 
himfelf  who  is  prefented  ;  it  is  true  that  ^are  Impedit  muft 
be  brought  in  the  name  of  the  patron  and  not  the  incumbent, 
but  the  incumbent  may  fue  in  the  Spiritual  Court  to  get  ad- 
miflion  by  duplex  querela^  though  perhaps  the  Temporal  Courts 
would  upon  fuch  a  fuit  grant  a  prohibition. 

But  if  the  plaintiff  here  could  not  have  a  writ  to  the  Bifhop, 
yet  the  fuit  in  ^iare  tmpedit  being  well  commenced,  he  may 
proceed  for  damages ;  and  I  deny  the  rule  laid  down  on  the 
other  fide,  that  the  plaintiiF  ihall  not  have  damages  in  a  ^tare 
Impedit^  where  he  cannot  have  a  writ  to  the  Bifliop.  The 
cafe  Co.  Lit.  [a)  only  fays^  that  the  defendant  cannot  have  (j)  Supra?  17:. 
damages,  becaufe  he  cannot  have  a  writ  to  the  Bifhop  ;  but 
the  plaintiff  may  have  damages  though  he  cannot  have  a  writ 
to  the  Bifliop.  If  there  be  a  ^tare  Impedit  agalnft  the  dif- 
turber  and  the  incumbent,  without  naming  the  Bifhop,  and  [  178  ] 
pending  the  writ  fix  months  pafs,  upon  which  the  Bifhop  col- 
lates for  the  lapfe  (as  he  may  do  in  fuch  a  cafe)  though  the 
plaintiff  has  judgment,  he  cannot  have  a  writ  to  the  Bifhop  to 
admit  his  clerk,  for  the  church  is  full,  but  he  fhall  have  da- 
mages;  and  the  Statute  Wcjl.  2.  {h)  which  gives  cofls  in  (*)St.  ijEdww 
^are  Impedit  provides  exprefsly  for  fuch  a  cafe  ;  for  by  that 
flatute  it  is  ena£led,  that  the  jury  inquire  of  four  points,  if 
the  church  be  full,  and  whofe  prefentation,  fsfr.  if  it  be  not 
full,  the  plaintiff  fhall  have  only  half  a  year's  value  j  if  it  be 
full,  he  fhall  have  two  years  value,  damages. 

Vol.  L  O  In 


I.e.  5.  C  3. 
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FiT«ii«R-  In  the  prefcnt  cafe  the  avoidance  happened,  and  the  intcreft 

KcxvKs.  in  it  veiled  in  the  plaintiff  before  convi£lion  ^  the  plaintiff 
upon  that  prefented,  being  then  capable  of  prefenting,  and  by 
her  prefentation  had  executed  her  power,  and  if  the  prefentce 
had  been  then  inftituted  and  indu£led,  it  would  without 
queftion  have  been  good^  and  therefore  the  difturbance  wzs 
an  injury  to  the  plaintiff,  and  alfo  to  the  prefentee  who  had 
an  intereft  by  the  prefentation  to  him,  and  being  idoneaper'^ 
fona  ought  to  have  been  admitted,  and  upon  the  refufal  of 
him,  a  ^4are  Impedit  was  brought,  and  all  this  before  the  con- 
vidlion  for  recufancy  y  and  for  thefe  reafons  he  prayed  judg- 
ment for  the  plaintiff. 

If  after  a  ^tare  ImpediU  and  judgment  for  the  plaintiff,  any 
thing  happens,  that  the  Biihop  cannot  admit  the  clerk,  he  may 
make  a  fpecial  return  of  that  matter  upon  the  writ  diredled 
to  him. 

And  upon  this  record  the  plaintiff  in  the  prefent  cafe  can 
make  no  other  prefentation,  for  by  her  replication  ihe  fhews 
that  {he  has  prefented  fuch  a  perfon,  and  upon  the  refufal  of 
him,  this  a£tion  appears  to  have  been  commenced,  and  there- 
fore if  the  plaintiff  recovers,  the  writ  (hall  be  confined  to  the 
fame  perfon. 

In  s^grtimfi'  To  this  it  was  obferved  by  Serjeant  Chejhire^  that  in  ^uare 

tiff  be  oudawed  Impedit  if  the  plaintiff  be  outlawed  pending  the  writ,  that^out- 

writ  tlut  out-  lawry  gives  the  King  the  title,  and  the  plaintiff  cannot  reco- 

Kr^?hc"itl^  ^^^  ^f  *^*  appears.  (2)     Cro.  Eliz.  44.  (a)     Sav.  89.  S.  C. 

Infra  p.  i8s. 

(«)  1  Leon.  63.  S.  C.    Moore  169.  pi.  421.  S.  C.     1  Aid.  179.  S.  C.      CoUt  44,  55,  103. 

S.  C.  Infra  p.  i8o. 

£  •lyp  J  Which  cafe  was  allowed  to  be  fo,  but  that  it  imported  no 

more  than  that  an  avoidance  (though  only  a  cho%  in  a£lion) 
was  forfeited  to  the  King  by  his  prerogative  upon  an  outlawry; 
and  therefore  if  a  tenant  to  the  King  has  an  advowfon  which 
becomes  void,  and  the  tenant  dies,  his  heir  -within  age  and  in 


(2)  But  on  rcverfing  the  outlawry    judgment,  and  the  King's  incumbent 
the  plaintiff  ihall  have  execution  of  hb    fiiall  be  removed.     Cro.  £liz,  45. 

ward 
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ward  of  the  King,  the  King  fliall  ptefent  by  his  prerogative,      ^"J""" 
and  not  the  executor  of  the  tenant,  as  it  would  be  if  the  heir        Kxsvxt* 
was  in  ward  to  any  common  perfon,  and  therefore  a  cafe  of 
prerogative  ought  not  to.  be  compared  to  the  cafe  of  a  com« 
iBon  perfon* 

And  Serjeant  Chejhlre  on  the  other  fide  infifted,  that  tlie 
ezcegtions  to  pleading  the  convi£tion  could  not  avail,  for  it 
b  ezprefsly  faid  that  information  was  given  to  i^.  Buclnel  and 
R*  DytyjuJP  adpacem^  which  notice  was  left  at  the  manfion- 
houfe  of  the  plaintiff,  but  the  propofition  is  falfe,  if  they  were 
not  then  Juftices  of  the  Peace,  and  if  it  was  not  then  the 
manfion-houfe  of  the  plaintiff. 

Secondly,  This  cafe  is  not  to  be  compared  topleaiding  upon 
a  forfeiture  or  breach  of  covenant,  when  the  party,  who 
would  take  advantage  of  fuch  forfeiture  or  breach  of  covenant, 
muft  (hew  precifely  that  he  has  done  every  thing  on  his  part, 
and  therefore  he  agreed  that  the  pleadings  fliould  be  as  were 
mentioned,  where  a  man  takes  the  advantage  of  non-payment 
of  rent,  or  the  not  levying  of  a  fine,  l^c.  But  the  Juftices  here 
have  a  fpecial  authority  by  zQl  of  parliament,  and  when  it  is 
Ihewn  that  they  have  proceeded  in  all  refpe£ls  as  the  words 
of  the  a£);  dire£^,  it  ihall  be  intended  that  they  have  done  all 
that  thofe  words  import  or  require  them  to  do. 

Thirdly,  he  infifted,  that  by  the  ad,  after  fummons  to  the 
party  to  appear,  tic  he  ought  to  appear  before  the  fame  Juf- 
tices and  no  other. 

As  to  the  matter  of  law  he  infifted,  that  by  the  exprefs  [  igo  j' 
words  of  the  Sutute  i  W.ti  M.  (a)  —  that  every  perfon  (4)'st.  1  w.  h 
convifl  for  recufancy  is  difabled  from  prefenting ;  and  though 
in  the  fecond  claufe,  which  gives  the  prefentation  to  the 
Univerfity,  the  words  2Xtfrom  and  after  fuch  record  madcy  CfTr. 
yet  it  is  manifeft  that  in  all  cafes  where  the  patron  is  difabled 
from  prefenting  for  recufancy,  the  Univerfity  has  the  prefcn- 
cation,  and  therefore  fuch  a  conftruflion  ought  to  be  made  as 
may  reconcile  both  claufes  of  the  afl,  and  anfwcr  the  intent 
of  it.  ^  » 

0%  The 


l8o 
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(a)  Suprtp.  X79. 


The  convidWon,  though  after  the  ^/are  Impedit  commence J^ 
may  be  pleaded  in  bar ;  and  he  compared  it  to  cafes  where 
matter  fubfequent,  and  which  happens  pending  the  writ^  may 
be  pleaded  in  abatement  to  the  writ  \  and  cited  many  cafes  to 
that  purpofe,  and  relied  on  the  cafe  in  ^a)  Cro.  Eliz.  wheie 
in  ^are  Impei^it  outlawry  of  the  plaintiff  gives  title  to  the 
King ;  he  denied  t|iat  the  plaintiff  could  not  revoke  her  prc- 
fehtation,  or  that  it  is  confined  to  this  particular  prefentce, 
if  {he  recover,  or  that  the  prefentee  of  the  plaintiff  had  any 
right  gr  intereft  veiled  in  him  by  this  prefentation.  jtdjor'* 
natur.     Vide  infra  p.  1 8 1 . 


Cafe  iij. 

When  one  per- 
Ion  covenanta 
with  another 
that  he  /hall 
have  lands'dif- 
chargedof  all 
rents,  the  cove- 
nan  tre  ought  to 
be  diicharged 
from  a  quit- 
rent. 

Vin.  Abr.  Tit. 
Covenant.  (Z) 
pi.  25.  p.  418. 
Com.  Dig.  Tit. 
Covenant  (£. I.) 
'  vol.  X.  p.  567. 


t  i8»  ] 


Hammond  vcrf.  HUL 

THIS  was  an  aftion  of  Debt  upon  a  bond ;  where  the 
condition  was,  that  the  defendant  fhould  keep  harm- 
Icfs  the  plaintiff  from  all  jointures,  dowers,  annuities,  da- 
mages, claims  and  all  other  incumbrances,  and  fhould  per- 
form the  covenant  in  the  indenture  dated  the  2d  of  May^ 
1702,  whereby  the  defendant  com'eyed  to  the  plaintiff  and  his 
heirs  a  meffuage  and  lands,  called  Little  Brinjhy  in  the  county 
of  Sf^ffexy  and  by  the  fame  deed  tlie  defendant  covenanted, 
that  the, plaintiff  (hould  have,  ufe,  poffefs  and  enjoy  the  pre- 
miffes  aforefaid  quietly  and  peaceably  without  any  impedi- 
ment from  the  defendant,  his  heirs  or  affigns,  or  any  other 
perfon,and  that  clearly  acquitted  and  exonerated  of  and  from 
all  former  and  othet  grants,  t^c.  rents,  rent-charges,  arrears  of 
rent,  ftatutes  f^r.  charges  and  incumbrances  whatfoever.  The 
plaintiff  affigns  for  breach,  that  the  tenements  aforefaid  were 
charged  and  chargeable  with  one  annual  rent,  viz.  a  rent  of 
1 1  J.  6  J.  to  be  paid  to  tlie  Lord  of  the  Manor  of  W.  in  the 
faid  county,  of  whom  the  faid  tenements  then  and  before 
were  and  are  held  under  the  faid  rent  and  other  fervices.  The 
defendant  by  his  rejoinder  fays,  that  the  rent  of  1 1  /.  6  d. 
aforefaid  was  payable  to  the  Lord  of  that  Manor  as  a  quit-rcnt^ 
incident  to  the  tenure  of  thofe  lands,  and  that  the  plaintiff  wa» 
not  molcftcd,  Isfc.  for  any  arrears  of  that  rent  payable  before 
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ihc  making  of  the  indentures  aforefaid.     The  plainti£F  maia-    Hammokd  v: 

,  .  .    Hill* 

tained  his  replication,    and   the  defendant  his   rejoinder; 

and  upon  this  there  was  a  demurrer;  and  the  queftion 
was,  If  this  covenant  was  broken  ?  And  it  was  refolved  hy 
the  whole  Court  without  any  difficulty,  that  it  was.  For  the 
defendant  had  exprefsly  covenanted  with  the  plaintiff  up- 
on his  purchafe,  that  he  fhould  have  the  lands  difcharged 
of  all  rents,  and  therefore  they  ought  to  be  difcharged  of 
this  rent  as  well  as  of  all  others;  for  a  quit-rent  is  a 
rent. 

I 

Judgment  was  given  for  the  plaintiff. 


Fitzherbert    veffus  Chancellor   and    Scholars   Cafe  1 14. 
of  the  Univerfity  of  Oxford  and  Reeves. 
In  C.  B. 

THIS  cafe  came,  now  for  judgment ;  and  Trevor  C.  J.    Vide  fupra  p. 
delivered  the   opinion   of  the   Court,    and   he   con-       ^' 
fidered, 

Firft,  If  the  ftatute  3  Jar.  i.  cap.  5.  extends  to  avoidances 
before  conviftion,  or  only  to  avoidances  before  conviftion 
for  recufancy. 

Secondly,  If  it  extends  to  avoidances  after  conviftion  in  • 
this  cafe,  where  upon  the  avoidance  a  prefcntntion  was  made, 
and  for  not  admitting  the  clerk  prefented,  quart  impcdit  was 
brought  before  conviction. 

Thirdly,  If  the  conviftion  in  this  cafe  was  legal?  [   ^^2  ] 

And  the  Court  thought  that  the  ftatute  3  Jac.  i.  cap.  5.  TheS-at.  3  Jtc 

extends  to  all  avoidances  as  well  before  as  after  conviftion  5  extendi  to  all ' 

for  the  words  of  the  aft  are   general,  and   the  fubfequent  ^eil'^btforVM 

words,  nvhen  it /ball  become  void.  i^c.    are  words  of  inlaree-  «ft«rconvi£tion. 

"^  °         1  Gibf.  Cod. 

ment  and  extend  the  gift  of  the  avoidances  of  recufants  to    77'« 
the  Univerfity  toties  quoties  the  advowfon  becomes  void,  and    Law  154. 

O  3  words 
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FiTziitistiT  words  which  were  intended  to  inlarge  (hall  never  be  conftrued 

to  rcftrain  the  former  words.  Avoidances  before  convi£tion 
are  alfo  within  the  fame  mifchief  as  the  avoidances  after,  and 
it  would  be  a  hard  conftruftion,  that  general  words  (hall 
not  be  extended  to  remedy  all  cafes  which  are  within  equal 
mifchief. 

Secondly,  All  avoidan<;es  being  within  the  ftatute  3  Jof^  i. 
cap.  5,  though  the  patron  had  prefented,  and  upon  refufal 
of  bis  prefentee  had  brought  a  quare  impedit  before  con- 
vidion,  yet  in  fuch  cafe  judgment  (hall  be  for  the  defendant  \ 
for  after  the  prefentation  the  right  remains  in  the  patron }  and 
as  before  iadu£lion  the  King  may  revoke  his  prefentation,  fo  a 
common  perfon,  tiU  his  prefentee  is  inftituted,  may  at  leaft 
Vary  his  prefentation,  and  upon  fuch  variation  the  Bifliop 
Sopn  p.  176.  may  admit  the  firfl:  prefentee  or  the  laft ;  this  power  then  to 
vary  the  prefentation  remains  in  the  patron  till  the  church  be 
full.  But  by  this  prefentation,  nor  by  the  ^sare  impedit 
is  the  church  full,  for  quare  impedit  would  not  lie  if  the 
church  was  full  by  his  own  prefentation.  At  the  time 
then  of  the  convi6}ion  this  power  or  right  of  varying  his 
prefentation  remained  in  the  patron,  and  why  (hall  it  not 
be  given  to  the  Univerfity  after  the  convidiion  ?  This  power, 
(«)  Suprsp.  176*  if  the  patron  dies^  (hall  go  to  his  executor  or  {a)  adminiftra- 
(i>  Supra  p.178.  tor,  if  he  be  outlawed,  fliall  be  forfeited  to  the  King,  {b) 
Sav.  8q.  and  for  the  fame  reafon  (hall  be  transferred  to  the 
Univeriity  (  then  when  the  Chancellor  and  Scholars  of  the 
Univerfity  after  die  conviftion  prcfcnt  an  incumbent  to  the 
Bi(hop,  and  the  Patron  before  convidion  had  prefented  ano- 
ther, the  Bithop  has  the  elefiion  to  take  one  prefentee  or  the 
other,  and  therefore  when  the  Bi(hop  admits  and  inftitutes 
r  jgn  1  the  prefentee  of  the  Univerfity,  the  pa,tron  (hall  not  maintain 
a  quare  impedit,  for  that  there  was  no  difturbance  ;  for  it  was 
in  the  Bi(hop's  power  to  accept  which  he  would  :  But  if  the 
Biihop  had  admitted  the  prefentee  of  the  Patroii,  and  the 
Univerfity  had  brought  a  qnare  impedit,  if  that  wo^ld  be  maixh 
tainable  would  be  aiiother  confideration, 

M 
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As  to  what  was  infifted,    that  the  plaintifF  here  had  a   Fit«he«biet 
nght  to  maintain  quare  impedit  for  damages-,  damages   in 
fuare  impedit  are  but  acceflaiy,    and   follow    tlie   right  of 
prefentation  %  and^ therefore  if  the  plaintifF  had  no  right  to     ^ 
prefent,  (he  fliall  not  have  damages,  for  her  right  was  not 
difturbed. 

Thirdly,  The  conviction  here  is  legal ;  for  when  the  party 
was  fummoned  before  the  Juftices  of  the  peace  to  t&ke  the 
oath^,  &r.  the  party  ought  to  attend  at  the  day ;  and  here 
it  is  alledged,  that  fhe  refufed,  and  did  not  come  befoce  the 
Juftices,  lie.  It  is  true,  that  the  Juftices  ought  to  be  prefent   ought'co  bTp^e- 
at  the  time  appointed,  and  if  they  are  not  there,  it  would  [*"^n,*5^  *'J^ 
be  a  good  excufe  for  the  party  \  and  upon  a  rejoinder  quodnon  *"  f«fficient 
recujaviif  if  tlie  fad  appeared  tobefo,  the  iflue  would  be   theyieivea 
with  him,  and  the  party  if  he  pleafed  might  plead  fpecially,  ^i«"to*V>ve 
that  he  attended  at  the  time,  but;  the  Juftices  were  not  pre-   ^I?**"  "***'"  *^ 

^         ^  J  *  the  party  comet, 

fent,  fefr.    And  in  fuch  a  cafe  the  Juftices  are  not  obliged  to  •7<i  «^^«  F«f»y 

do  the  fir  ft  act,  for  there  is  no  necellity  that  tlie  Juftices  Ihould  ed  to  do  the  fir  ft 

be  prefent  if  the  party  docs  not  come  \  but  it  is  fufficient  if  t'^i"',* *,he  "^ 

they  leave  one  at  the  place  to  give  them  notice  if  the  party  *".*^  p'**^«  "p- 

comes ;  and  the  party  himfelf  is  obliged  to  do  the  firft  a£b,  2  Gibr.  Cod. 

{viz.)  to  attend  at  the  time  and  place  appointed*    Therefore  I^Burn*s  £c 
judgment  for  the  dcfendaht.  "^^' 


Shelf  w/y&j  Baily.     In  C  B.  Cafe  115. 

THIS  was  an  adion  of  debt  upon-  a  bond  ;   the  con-   wbm  one  un- 
dition  recites,   that  a  replevin  was  depending  between   ^.?*I^Vn  a°J«ra* 
the  defendant  and  one  JVebb.  who  made  conufance  as  bailiff  foranfliher,  he 

(hall  be  booad 

to  the  plaintiff,  for  rent  due  on  a  demife  from  the  faid  Ifanc  by  it. 
Shelf  and  Margaret  his  wife  -,  and  then  goes  on,  that  the 
plaintiff  Shelf  And  defendant  Bai/y  (hall  ftand  to  the  award  of 
arbitrators,  ita  quod  the  award  be  made  de  pramiffts  by  fuch  a  r  j  84  i 
day.  The  defendant  demands  oyer,  and  pleads  no  award 
made.  The  plaintiff  (hews  the  award,  which  recites,  that 
Baily  had  brought  a  replevin  for  taking  his  cattle  againft 
WAh  ;  to  which  the  defendant  Webb  had  ma4e  conufance  as 

O  4  bailif 
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SHEtF  V.  .ballifF  to  Ifaac  Shelf  and  Margaret  his  wife,  and  fete  forth| 
that  A.  being  feifed  of  the  place  where,  in  fee,  devifed  the 
fame  to  Margaret  his  wife,  who  demifed  the  premifles  to  JB» 
for  feven  years,  and  afterwards  married  the  plaintiiF  Shelf ^ 
^nd  for  rent  arrears  the  aYOwant  as  bailiff  to  Shelf  and  his 
wife  took  the  cattle  levant  and  couchant  in  the  place  where 
nomine  diftriSiorC ;  to  which  the  plaintifF  had  replied,  that  B. 
and  al!  thofe  whofe  eftate  he  hath  in  the  place  where,  ufed  to 
repair  the  fences  between  the  place  where,  znABaiifs  clofe  zA* 
joining,  fcf  pro  defeBu  reparation*  inde  the  faid  bailifPs  ^ttlc 
efcrped  to  the  place  where }  and  iiTue  was  joined  on  the 
right  to  repair ;  and  it  was  recited,  that  it  appeared  to  the 
arbitrators,  that  B.  and  thofe  whofe  eftate  he  hath,  ought 
not  to  repair  the  faid  fences,-  but  a  ftranger  ought  to  repair 
them,  and  then  awards,  de  fcf  fuper  pratnijis  and  all  matters 
in  difference  between  the  faid  parties,  and  all  proceedings 
in  the  faid  replevin  (hould  ceafe  \  that  Baily  flipuld  pay  7  A 
10/.  for  the  rent  arrear  to  Shelf  and  10/.  for  cofts,  and 
SA^^fhould  give  him  a  general  releafe.  Upon  this  there  was 
a  demurrer.  And  now  it  was  argued  that  the  award  was 
void  J  for  that  JVebb  was  a  ftranger  to  the  fubmiffion,  and 
that  by  this  award  the  a£):ion  between  Baily  and  him  was  to 
ceafe  \  that  fo  much  was  to  be  paid  to  Shelf  and  he  was  to 
give  a  releafe,  whereas  JVebb  is  intitled  to  cofts  if  the  plaintiff 
docs  not  proceed  ;  and  the  releafe  of  Shelf  does  not  difcharge 
(he  plaintiff  Webb^  being  a  ftranger  to  the  fubmiflion,  and  the 
award  being  void  as  to  him. 

To  which  it  w^s  anfwered,  that  Shelf  htrc  was  the  party 
concerned  in  intereft,  an4  a  perfon  may  fubmit  to  an  award 

for  ano^er. 

• 

If  a  perfon  fub.  And  the  Court  inclined,  that  if  a  perfon  fubmits  to  an 
Tn  the^'iiwTo?  award  on  the  part  and  behalf  of  a  ftranger,  that  his  bond 
•  flrinjer,  hit      fj^^n  ^c  forfeit  if  the  ftranger  does  not  do  what  the  award 

bond  fliall  be  ^ 

forfeit,  if  the 

1ti$oi€t  ioei  not  do,  whtt  the  award  re^oircf  him  to  do.     i  Bap.  Abr.  139. 

requires  ^ 
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requires  him  to  do ;  but  here  it  docs  not  appear  that  Shelf     ^«t'  v, 
undertook   for  Webb^  or  fubmitted  on    the   part  or  behalf 
ofhim.  (i) 


(l)  Mr.  Kyd  in  his  treatife  on  the  ''  the  award  appjears  to  beconcluiive 

Law  of  Awards  fays,  that  **  as  Shelf  in  **  againft  Webb^  and  might  have  been 

"  this  cafe  was  the  principal  in  the  a-  "  fet  up  as  a  defence  to  any  claim  of 

^*  fowry,   aad  Ifitib  only  an  agent,  ^'  cofts  by  him  againft  Bailj^'[  p.  109. 


Its 


D  E 
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Cafe  1 1 6.      The  Vifcountefs  Bodmyn  verfus  Sir  Richard 

Child, 

TeniQtin  dower  rW^  HIS  was  a  Scire  Facias  reciting,  cum  Sara  Vicecomitijfa 
cKcuc^on  o7*  A  Dotijfa  de  Bodmyn^  qua  fuit  uxor  Roberti  Roberts  Ar'^ 
JJJ^**«*^""  ricecomif  de  Bodmyn j  Trin.  i  Jac.  2.  recuperaffet  verfus  Ahr 
Vandenhendy  {5*  Johart  Rotheram  Sefam  de  tertid  parte  fexf 
parf  of  fcvcral  honours,  manors,  i^c.  in  com^  Effex^  in  Reman* 
poft  termirt  99  annor*  incipieri  I  Maii  28  Car.  2.  limited  to 
Geo*  Montague^  Francis  Butler^  and  GuF  Jejfop^  ut  dotem  fuam^ 
cumque  pra^  Abf'  i^  Johan*  funt  mortui,  £*f  Ric*  Child^  Bat^ 
in  fexf  part*  prad*  unde  dos  pracP  recup^af  fuit^  ingrejfus  ejl 
prout  ex  injmuacon^y  (sfc»  precipe  ricecomii  com*  EJfex  quod  per 
probos,  fsTf .  fcire  fac*  prafat*  Ric*  Child  (if  omniV  tenen*  fexf 
parf  prad*  quod  effent  hie  quindetCPafchit  o/lend*^  ^c,  quareprad^ 
Vlcecomitiffa  execution*  is!  fePamfuam  de  tertia  parte  prad^  {iia 
tamen  quod  occupatof^  ti  poffffof'  pr^ed^  termini  annor^  de  iif  in 
eadem  tertid  parte  adhuc  ventur^  ^  foffeffwrC  fui  inde  non  amoves 
ant')  habere  non  debet  juxtaformam  recuperation*  prad*' 

Sir  Richard  Child  appeared,  and  by  his  attorney  demanded 
oyer  of  the  record,  fa^  ei  conceditur  in  hac  verba,  EJfex,  Jf. 
Sara  Vicecomitijfa,  i^c.  by  which  it  appeared,  that  (he  de- 
manded dower  againft  the  defendants;  vho  pleaded,  that 
before  the  marriage  of  the  demandant  with  her  hufband, 
r  186  1  Charles  Earl  of  Warwick  was  feifed  of  the  faid  honours,  ma- 
nors, (^r.  in  fee,  and  being  fo  feifed,  by  leafe  and  releafe 
dated  the  26th  &  27th  oiAuguJl^  14  Car.  a*  conveyed  the 

faid 
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fald  cftatc  to  the  ufc  of  himfelf  for  life,  then  to  Charles  -««•»«'»* 
Lord  Ricb^  his  fon  and  heir  apparent,  for  life  \  dien  to  truf- 
tces,  till  his  firft  heir  on  the  body  of  Anne  his  wife  ihould 
attain  the  age  of  twenty-one  \  then  to  the  firil,  fecond  and 
other  iflue  male  of  the  faid  marriage  in  tail  male  fucceflively ; 
then  to  the  firft  and  other  iflue  male  of  the  faid  Charles 
Lord  Rich  by  any  other  wife  in  tail ;  then  to  the  heirs  male 
of  the  faid  Charles  Lord  Warwick^  and  for  default  of  fuch 
iflue,  to  the  faid  George  Mountague^  Francis  Butler  and  WiU 
liam  Jeffop^  for  99  years  ;  then  to  Hatton  Rich  for  100  years 
.  if  he  fo  long  lived  ;  then  to  truftees  to  preferve  contingent 
ufeS)  then  to  the  firft  and  other  fons  of  the  faid  Haiion  Rich 
in  tail  male  j  then  to  the  heirs  females  of  the  body  of  Charles 
Earl  of  Wamvitk  and  Charles  Lord  Rich  equally  in  tail ;  then 
»3  to  one  fizth  part  of  the  faid  eftate,  to  the  ufe  of  the  faid  . 
JUhert  Roberts  and  his  heirs. 

That  the  faid  Charles  Earl  of  JVarwicky  Charles  Lord  Rieh^ 
9ni  Hatton  Rich,  died  without  iflue,  viz.  on  the  ift  oi^Iaj 
-23  Car.  2.  by  which  means  the  faid  George  Mountague^  Fran^ 
CIS  Butler  and  William  Jejfop  devener*  poffejionat'  of  the  faid 
term  for  99  years,  the  remaindfer  as  to  the  faid  fixth  part  to 
the  faid  Robert  Roberts  and  his  heirs,  and  hiseftate  in  the  faid 
remainder.  The  defendants  then  aver,  quod  pradi£f  termhl 
gg  annorum  nondum  fuit  finif  ftve  determinat  quodque  ipfi  nihil 
habent  nee  unqtiam  habuer'  in  prad'fexta  parte,  ^c.  niji  in  renu^ 
nere  pojl  pned^  tern?  j^  annor'  inde ;  fcf  hoc,  &c. 

£t  prded*  Ficecomitija  pet'  judicium  (^  fePam  de  temanere  itP 
fhi  adjudicariy  isfc»  ideoconftd*  ejl  quod  prdd^  Vicecomiti£a  recupe^ 
retfeTam  fuqm  vtrfus  prafaf  jibr*  i^  Johafi  Rotheram  de  tertia 
petrte  remamre  pr^\ 

After  oyer  Sir  Richard  Child  pef  judiciil  de  ptaff  brevi  de 
fcire  facias  pro  eo,  quod  prad*  Sara  per  breve  HP  fcf  executicrf 
H  Jefam  de  pracP  tertia  parte,  CjTf.  ante  determination*  prad? 
termini  annof^  tarn  i/i  reeordo  judicii  quam  in  prad*  brevi  de  fcire 
facias  mentionaf,  ac  pro  eo  quod  non  apparet  qtiod  prad*  terwirf 
fsllo  modo  determinaf  exift*,  ac  pro  eg  quod prad*  Sara  per  breve 

pradt 
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BoDMTN  V.     p^^j*  p^ii^  execution^  l!^  ftJam  aP  quam  perjudiM  prad*  ei  adju* 
Child*  j.     j  /.  . 

dicaf  fuit. 

Et  prad^  Comitijfa^  pro  eo  quodprad*  Ric'  Child  tanf  pef  judi- 
Clii  de  hrevi  defcire  facias^  l^c*  abfque  aliqua  caufa  rationahin^ 
bfc.  ac  pro  eo  quod  Ric*  nihil  in  pracluftorC  execution^  l^  feP^e 
ipftus  Comitijpty  i^c.  dic*^  ita  quod  eadem  Comitijfa  remand 
verfus  eum  inde  quodammodo^  indefenj\  ipfa  ut  prius  pef  execw- 
tion,  iic. 

To  this  the  tertenants  demurred,  and  flicwed  for  caufe, 
qttod  prafal^Comitiffaper  replication^  fuam  pet*  execution*  ig  fei*am 
fuanty  Uc.  et  mn  refpondet  ad  placitum  ipfius  Rkardi  in  cajafmif 
trevis  prad*  ut  praferf  placitat*. 

AScireFicitsU  And  it  was  argucd  that  the  plea  in  abatement  was  good, 
'oCdcd*u^'n'  ^^^  ^^^  Scire  Facial  is  a  judicial  writ,  founded  upon  the  judg- 
whiih ft"oa\t  '"^"^^  ^^^  ought  to  purfue  it,  but  the  judgment  is  only 
toporfue.  that  the  demandant  recover  fcifin  of  the  third  part  of  a  re- 

mainder after  a  term  for  99  years,  but  the  Scire  Facias  prays 
.  an  execution  and  feifin  immediately,  without  ihewing  that 
the  term  for  years  is  determined  5  nay  it  rather  (hews  that  the 
term  is  fubfifting,  for  it  fays  that  it  commenced  on  the  ift  of 
May  28  Car.  2.  and  therefore  it  cannot  be  determined  by  the 
effluxion  of  time,  and  confequently  fliall  be  prefumed  to  have 
a  continuance  if  the  contrary  does  not  appear ;  and  then  dur- 
ing the  continuance  of  the  term  the  demandant  cannot  have 
feifin.     And  though  the  writ  has  a  daufe  {ita  quod  p'jfejfof^ 

Seifinef  Undi  r^^  occupator*  termin*  mn  amoveant*)  this  will  not  aid  it,  for  it 
inlporti  the  pof-     .  '  •       ^  . 

feflionof  them,  is  a  contradiftion,  fmce  the  demandant  cannot  have  feifin  of 
the  lands  without  oufting  of  the  termor,  for  feifin  imports  tlic 
pofleflion,  Co.  Lift.  153.  a.  and  livery  of  feifin  cannot  be 
made  when  a  term  is  in  poiTeflion.  If  a  man  grant  an  eftate 
to-^.  for  years,  remainder  to  B:  for  life,  and  J.  enters  before 
livefy,  it  cannot  be  made  afterwards,  becaufe  the  tenrior  has 
the  pofleflion,  and  before  yf.  entered,  it  could  not  be  madt  t) 
B.  in  remainder,  for  the  pofleflion  did  not  belong  to  him, 
but  it  mud  be  made  to  the  termor  himfelf.  6b.  Lit.  48.  h 
and  369.  ^.  This  {hews  that  the  (he riff  upon  a  hab.fac.fcTam 
cannot  deliver  poflcflioA  to  the  demandant  without  oufting 

thq 


•  4  Co»  10.  a. 
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the  termors,   and  therefore   thi»  claufe  is   repugnant  and     Bodmtm  «» 
contradictory. 

If  there  be  a  Scire  Facias  for  the  execution  of  a  fine  fur  grant   ^  ''^'*-  f*-  ^*5  *• 

•^       *'     ^        execution  of  • 

bf  refider  by  him  in  remainder,  after  an  eftate  for  life  or  in  fine  fur  grant  ^ 
tail,  it  mud  fay,  that  the  tenant  for  life  is  dead,  or  that  the  remainder  a^eT 
tenant  in  tail  is  dead  without  iflue;    fo  arc  all  the  pre-   « efUte  for  life 

'  '^  M  in  tail  miifc 

cedents.     Off.  Bre.  a68,  276.     Reg.Jud.  12.  b»    i  Brownl.    fay  that  the  te- 

p  "^  ntnt  for  life  «r 

JLnt*  328«  tenant  in  tail  it 

^ad  wUboot  ifluc. 

And  if  it  was  not  made  fo,  it  might  be  pleaded  in  abate- 
ment.    40  ]^d^.  3.   i6.  b»     44  Edvj,  3.  39.  b. 

But  Serjeant  Pratt  anfwered,  and  the  Court  thought,  that 
the  demandant  in  dower  ihould  have  judgment  of  the  re- 
▼erfion  and  rent,  and  then  ihe  ought  to  have  execution  of 
that  judgment,  according  to  Co.  Lit.  32.  a.  where  it  is  faid,  ' 
that  the  flierifF  (hall  give  execution  of  a  reverfion  by  metes 
and  bounds  and  of  a  third  part  of  the  rent,  and  execution 
fliall  not  (lay  during  the  term.  And  fo  it  was  agreed  i  Roll. 
678.  Z.ao.  In  Cro.  Eli%.  564.  Wheatley  verfus  Btft^  (a),  W  Woyej, 
it  was  refolved  accordingly  5  and  there  it  is  faid  that  the  exe- 
cution (hall  be  fpecial,  that  the  (lierifF  (hall  not  ouft  the  ter- 
mor, and  though  it  was  urged  that  there  is  a  di(lin£tion 
where  rent  is  referved  upon  the  term  and  where  not  5  for  in 
the  firft  cafe  the  (heriff  might  give  pofleflion  of  the  rent  in 
the  fame  manner  as  where  dower  is  demanded  of  a  rent,  of 
which  the  wife  is  dowablc ;  but  where  no  rent  is  referved, 
as  in  the  prefent  cafe,  execution  (hall  be  ftayed  during  the 
term,  as  was  agreed  i  /Jc>//.  678.  L*  22.  for  then  the  execu- 
tion would  be  of  no  efFeft ;  yet  there  does  riot  feem  to  be 
any  difference,  for  the  judgment  ought  to  be  executed  in  the 
one  cafe  as  well  as  the  other,  and  the  termor  can  have  no 
prejudice  j  and  the  Chief  JuRice  thought  that  if  the  claufe 
{ita  quod  poJfeJ}br\  l2^c.)  had  been  omitted,  the  writ  would  have 
been  good,  for  the  claufe  is  only  an  expreiTion  of  that  which 
would  have  been  underftood. 

It  was  then'infifted  that  here  was  a  difcontinuance,  for  the      [189  1 
plea  pet*  judiM  de  brevi^  and  the  demandant  by  her  repllca- 
2  tion 


i8g 


Bo  vmrNv* 


Where  t  defen* 


I  in 
•batement*  and 
the  plain  tiff  by 
kit  replication 
concluded  with 
praying  jodg. 
vent  aod  da- 
SMgef^it  wat  ad- 
judged a  discon- 
tinuance. 
(a)  I  Salk  177. 
S.C. 

Carth.  137.S.C. 
Ld.Raym.  339. 
1053. 

Carth.  iS7.433* 
J  Show.  «55. 
^SaIk.xi8.S.C 
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tion  pef  judiM  li  fe?am^  whereas  (he  ought  to  have  prayed 
that  the  tenant  refpondeat  ouftery  for  if  the  plea  was  bad  (he 
might  have  demurred  to  It  \  if  (he  does  not  demur,  (he  ought 
to  reply  to  the  matter  of  the  plea,  and  conclude  with  praying 
that  the  tenant  might  anfwer,  not  with  praying  feifm  and 
execution »  for  the  tenant  might  plead  other  matter  in  bar  of 
the  execution,  as  a  releafe,  tic.  and  therefore  ought  not  to 
be  precluded  fuch  matter ;  and  therefore  where  a  defendant 
pleaded  in  abatement,  and  the  plaintiff  by  his  replication 
coi\pluded  With  praying  judgment  and  damages,  it  was  ad- 
judged to  be  a  difcontinuance.  H.  x  W.  &  M.  B,  R. 
rot.  2  i  J.  Between -B/^  and  Harcourt,  i  Show.  1 55.  3  Mod. 
2S1.  S.C.  (a)  Sed  non  allocaiur  \  for  the  plea  in  abatement  is  in 
nature  of  a  demurrer  ;  it  being  on  matter  appearing  in  the 
writ,  not  on  any  fa£l  dehorsy  and  when  the  tenant  has  made 
the  firft  default^  the  demandant  may  well  pray  executioa 
and  feifm.    ^ 

Com.  Dig.  th.  Difcontinuanci'  (tV.  t.)  5th  fol.   p.  i86* 

But  it  was  adjourned,  and  afterwards  judgment  was  given 
by  the  whole  Court,  that  the  plaintiff  (hould  not  have  execu-» 
tion  upon  this  Scire  Facias,  there  being  no  rent  referved  upon 
the  term,  and  therefore  it  would  be  vain  for  the  plaintiff  to 
have  execution  before  the  term  was  ended. 

Judgment  was  given  for  the  defendant,  (i) 


( I )  The  plaintiff  afterwards  exhibit- 
ed her  bill  in  Chancery  praying  that 
(he  might  have  the  benefit  of  the  truft, 
as  to  the  thifd  of  the  profits  of  this 
term  ;  and  the  bill  was  difmiffed. 
1  Vcrn.  I7j^  356.    Prec.  Ch.  65.     i 


Eq.  Abr.  219.  pi.  3,  2  Cha.  Caf. 
1 72.  An  appeal  was  afterwards  brought » 
and  on  the  14th  day  of  A^rii^  ^^97» 
the  decree  was  affirmed  in  the  Houie  of 
Peers.  Show.  C.P.  69.  Pjec.  Ch. 
66. 
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Bird  ver/iis  Line.  Cafe  117. 

THIS  was  an  aftion  upon  the  cafe,  in  which  the  plain-   AniaionontJie 
cafe  doei  not  lie 
tiflF  declares,  qtdod  pradiff  defend  malitiofe  machinans  li    for  a  malicioat 

intendens  tpfatn  Eliz'  (plaintiff)  minus  rite  pragravare,  oppri-  "*  ^'"^ 
mere,  imprifonare  Iff  depauperate^  ex  tnaliiia  jua  prahabif 
16  die  Junii  anno  Anna  Reg,  8.  ievavil  quondam  quereP  in  Cur* 
Palatii  apud  JVeJlnC  verjus  ipfam  Eliz^y  i^  querel*  HP  in  cuf^  pra^- 
diB*  profecuf  fuit  fine  aliqua  eaufa  rationabili^  donee  prediEP  quet* 
virtute  cujufdam  brevis  de  Cap*  extra  eandem  cuv^  ad  Jeff  i/- 
Jtus  dep  i\  Junii  pradiff  capP  ac  arreJiaP fuit^  CsT  in  prifona 
ejufdem  Cut'  pro  defeElu  manucapf  detent*  ffT  imprifonaf  fuit  per 
fpacium  30  dier^^  ipfe  pradiEt  def*  bene  fciens  feipfum  nullam  /p- 
^tinC  caufam  aBiorC  verjus  quer*  habere.  The  defendant  de- 
murred generally. 

I  infilled  for  the  defendant,  that  thi».a£lion  does  not  lie;    Ad  aabnliet 
for  though  an  aAion  on   the  qafe  lies  agalnft  one  who  fues   fu[ng  iTi^court 
in  an  improper  Court,  where  there  is  uo  jurifdi£tion  of  the   where  there  is 

no  j  urt  fdidti  on 
caufe,  knowing   it,  %  Lut.  (a)  1571.  and  againft  one  who    ofchecaufe. 

fues  in  a   proper  Court,    but  proceeds   there  vexatioufly ;  \colii^C^' 

as  by  taking  out  a  jieri  fac*  knowing  that  a  Jieri  fac*  had  Bull.  Ni.  Pri, i», 

been  executed  before   Hob.  205.    fo    where  one  fues   out  ing  in  a  proper 

irregular   procefs,     or   purfucs   legal    procefs    for  *  an     il-  cMd7ng"*herT 

legal  purpofe;   3  Lev.   a  10.  or   where  procefs  is  iffued   fo  ^«"*'<»«»^''' 

dandeftinely   that    the  defendant  had   no  notice  of  it  till  Not  13. 

Hob.  266.  s.  c. 

(tf)  I  Veot.  369.    SkiiL  131.  S.  C,    a  Show.  ajS.  S«  G. 

he 
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Bird  v.  Line.  Jj^  ^^8  outlawed ;  or  where  fo  great  damages  arc  adledged^ 
feVr^fiTch  oi?  ^^^^  *^  defendant  cannot  put  in  bail }  iSid.424{a)  yet  where 
ceffive  damages     ^  j^an  brings  an  a£lion,  and  proceeds  regularly  in  a  courfe  of 

being  alledged  ,,,4-.i  .1  ^  r*. 

that  the  deten.  juilice,  though  the  fuit  be  Without  caule,  yet  an  a£bon  on 
Jit'in'baiK  "'''  ^^^  cafe  will  not  lie  5  for  if  the  plaintiff  docs  not  recover,  he 
1  Mod.  4.  £hall  pay  cofts.    ( I )     And  this  was  agreed  by  all  the  Judges 

lLev.275.  S.  C.  r/  \'  o  ^  rfo 

a  Keb.  S46.  s.c.  o{  England,  2  iS.  3*  9«  ^*  No  man  (hall  be  puniflicd  for 
JL.Raym?3«o.    fuing  out  the  King's  writ,  be  it  of  right  or  wrong.  F.  N.  B. 

^wiif  **!"'  ""  ^^9'    (*^     ''^'^^  *^^  ^^"^^  "*^^  ^  agreed  C<?.  £1/.  161.  a.  {c.) 

1  Satk.  14.  And  the  fame  thing  was  refolved  by  all  the  Judges.     Cro. 

in*thofc*Mfet"  Eliz*  794.     And  it  was  fo  refolved  by  the  whole  Court  in  an 

^c^bTou^h  "*  aftion  upon  the  cafe  for  fuing  for  tithes  in  the  Spiritual  Court 

which  will  not  after  payment  to  the  party  himfelf.     Cro,  Eliz.  836.     i  Rol, 

3 Ld.Raym.380.  -^^-  102.  S.C.     Noy^T*  S.C.     And  fo  it  was  refolved  by 

(tf>  1  Mad.  4-  ^jjg  whole  Court  in  an  a£lion  upon  the  cafe  for  fuing  in  the 

sKcb.  u6.S.C.  Spiritual  Court  for  tithes  of  grofs  (rf) trees.  2  Cr*.  133.  i  Ro/m 

m^P.N.B.    *  -^^»  34*     And  to  ^is  Hale  agreed.     Hard*  196. 

Edit.  1755. 

p.  99.  G.  (0   Harg.  Co.  Litt.  i6x.  i.  N.  4.         (fl  i  Show.  a54.  4  Mod.  13.  S.  C. 

And  in  thefe  cafes^  where  it  Is  refolved,  that  an  a£lion 

upon  the  cafe  lies  where  there  is  any  collufion  in  the  procecd- 

5e«fedoernot   i«gs  or  abufe  of  the  procefs,  it  is  generally  agreed,   that  if  a 

lie  for  a  fuit  {^\^  bg  brought  Without  any  caufe,  where  there  is  no  other 
broaght  wrhoot    .  ,.  .«  '  rt- 

cauie.  ingredient  or  circumltance  in  the  cafe,  an  action  upon  the 

»":r5;!'*   cafe  does  not  lie  for  tliat.  (2) 
1  Salk.  14* 

And  I  apprehend  it  cannot  be  contended^  that  an  a£lion 

upon  the  cafe  will  lie  where  the  plaintiff  declares,  that  tlic 

defendant  commenced  an  a£kion  againft  him  without  any 


(i)  Lord  Camden  in  the  cafe  of  G«/>  (2)  The  law  open  this  fubjefl  is  laid 

lifig  V.  fFi/eock»     2   Wilf.  305.  fays,  down  in  the  following  manner  in  1  Ld, 

**  There  are  no  cafes  in  the  old  books  Raym.  ^^o.  in   the  cafe  of  SavilU  v. 

of  adlions  for  fuing  where  the  plaintiff  Roberts,  *'\i  A.  fues  an  action  agaicll 

bad  no  caufe  of  adlion  ;    but  of  late  B.  for  mere  vexation,  in  fome  cafes 

years  where  a  man  is  malUtouJly  held  to  upon  particular  damage  B,  may  have  an 

bail  where  nothing  is  owing,  or  when  a'tUon,  but  it  is  not  enough  to  {hy  that 

he  ismalicieujly  arretted  for  a  great  deal  A',   fued  h'lm //il/r  l^  malittofe^  .but  he 

more  than  is  due,   this  adlion  has  been  muft  Ihcw  the  matter  of  the  grievance 

held  to   he,  becaufe  the  cofts  in  the  fpecially,  fothat  it  may  appear  to  the 

caufe  are  not  a  fufiicient  fatiafadion  for  court  to  be  manifeiliy  vexatious.*' 
impri Toning  a  man  unjuftly,  and  put- 
ting him  to   the  difficulty  of  getting 

bail  for  a  larger  fum  than  is  due.'*  reafon- 
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reafonable  caufe,   and  upon  which    the  defendant  in   the       '*"■  ^• 
firft  cdufe  was  by  the  procefs  of  the  Court  arrefted,  and  car- 
ried to  prifon  for  want  of  bail)  without  faying  any  more  $ 
for  the  fame  declaration  might  be  upon  every  fuit  in  Weji' 
minfter^HalL 

And  therefore  if  the  other  words,  fnalitiofe  machinans  ififam 
cpprimerty  &r.    or  fciifu  fnifum  Uginn^  caujdm  aBiotf  non 
habere^  do  not  alter  the  cafe,  the  adiidn  here  does  not  lie. 
But  as  to  the  firft  words,  malitiofe  maclnnans  Ut  ex  malitia  fro-' 
habita^  (sfc.  which  are  added  of  courfe,  they  cannot  render 
the  aQion  maintainable  if  the  {z€t  alledged  in  the  declaration 
be  not  in  its  own  nature,  or  has  a  tendency  towards  being 
ilkgal,  covenous  or  oppreffiye.     Fuje  i  Roil,  jtir.i  ii.    So 
the   words  /dens  feipfum   non    haiere  iegitM   caufam  aiiiorf 
cannot   render  the  action  maintainabte  \    and  upon  this  I     r  [  .  u^^  Q 
would  offer  this  diftinAion  :  where  the  fa£):  alledgod  in  the 
declaration  appears  to  have  a  tendency  to  vexation,  or  op- 
preflion,  there  the  allegation,  that  the  defendant  knew  the 
fad,  may  make  the  adion  maintainable,    which  otherwife 
would  not  lie  ;  for  there  tlie  fa£l  is  provable, and  triable,  and 
that  notice  of  this  was  given  to  the  party  may  be  well,  proved; 
and  therefore  if  there  .be  an  adiion  in  an  inferior  Court  for 
a  caufe  of  a<fiion  arifing  out  of  the  jurifdi£iion,  there  the 
allegation,  that  the  party  wzsjcifns  of  that,  may  m«ike  the 
sifkion  maintainable ;  for  there  the  limits  of  the  jurifdi£Vion 
is  matter  of  fa&,  and  alfo  the  jiotice  which  the  party  had^ 
tliat  the  aaion  arofe  out  of  thofe  limits,  is  a  faG  which 
may  be  well  proved  and  tried ;  fo  perhaps  if  a  declaration   An  aAion  may 
;  Hedges,  that  the  defendant  brought  his  adUon  for  fuch  a    whweTi^jJSt. 
fum  /cUns  that  it  was  paid,  or  brought  his  aftion  upon  a  }ift"^hkh  m«r 
bond  Jiiefis  that  it  was  forged,  the  aSion  may  be  maintained  j    be  proved.    Bvt 
for  the  feigns  is  alledged  of  a  fail  which  may  be  well  proved^   ^^,,710  /thfiir 
But  where  tht fiUns  goes  to  a  thing  which  lies  folely  in  the  Z^^^^^hf' 
mouth  of  the  party,  as  in  the  prefent  cafe,  if  the  a£lion  is    »/  the  party  if 

*^    "'  ,        /.  ...         the  laion  ii  not 

not  Otherwife  maintainable,  the  jcUnr  will  not  raamtam  it  j    otherwife  main* 
for  if  the  ydetu  renders  the  aftion  maintainable,  it  ought  }*iJi*w*ii  Mt 
to  be  travcrfablc,  and  capable  of  proof  and  trial.     But  how  »•«»'•*»  «• 
iliall  it  be  proved  that  tlie  party  knew  that  he  had  no  l^egal 
Vol.  I.  P  caufc 
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caufc  of  a£lion?  if  he  was  fo  informed,  perhaps  that  informa- 
tion did  not  perfuade  him ;  if  he  himfelf  declared  fo,  per- 
haps he  was  afterwards  convinced  to  the  contrary :  this  is  a 
thing  fecrct  in  his  own  moutli  onljr,  which  cannot  be  proved; 
then  how  (hall  it  be  tried  ?  can  a  jury  determine  what  ftiall 
be  a  legal  caufe  of  adion?  ad  quaftion^  faHi  refpomUnt  juratory 
ad  quaftion*  juris  refpondent  judtces.  This  is  not  like  to  an 
afiion  upon  the  cafe  in  the  nature  of  a  confpiracy  for  an 
indi£^ment  abfque  probahili  caitfa  \  fot  there  the  indi£lment  is 
matter  of  fa£b,  and  the  matter  for  which  the  party  was  in- 
di£ied  is  a  fa£l  which  (hall  be  tried  by  a  jury  if  he  was 
guilty  or  not ;  and  therefore  the  jury  may  well  try  if  there 
was  a  probable  caufe  for  fuch  an  ixidi£^ment  or  not.  But  if 
the  a&ion  in  this  cafe  (hould  lie,  the  plaintiiF  does  not  fhew 
that  the  a£lion  in  the  inferior  Court  was  determined ;  per- 
>  1       haps  it  is  not  y^t  dctermintd  that  judgment  there  fliall  be  for 

the  plaintiff. 

Serjeant  Parker  contra  argued,  that   the  cafes   cited  only 
prove,  that  an  aftion  upen  the  cafe  (i(jcs  not  lie  for  fuing.  in 
a  courfe  of  juftice ;  but  if  a  man,  who  knew  that  he  had 
no  caufe  of  action,  commences  a  fult  in  an  inferior  court, 
where  bail  cannot  be  taken,  and  declares  that  this  was  for 
vexation,  and  to  detain  him  in  prifon  without  bail,  when 
there  never  were  any  dealings  between  them,  as  the  cdfe  now 
is   to  be  unierjtood^  will  not  an   aftlon   then  lie  ?   And  this 
may  be  well  proved  :  for  it  is  admitted,  that  if  an  adion  be 
commenced  for  money  which  is  paid,  or  on  a  bond  which  is 
known  to  be  forged,  an  aftion  on  the  cafe  will  lie ;  and  why 
cannot  it  be  proved  that  an  a£lion  was  commenced  for  vexa- 
tion, and  with  an  intent  to  imprifon,  as  well  as  that  it  was 
commenced  after  the  payment  of  the  money,  te'r.  ?  In  the  cafe 
3  Lev,  210.  it  was  agreed  for  the  plaintiff,  that  an  action  lies 
for  a  vexatious  fuit ;  and  Lev'mz  only  doubted,  becaufe  it 
was   not   alledgcd   quod  fmt  fciens   that   he  had   no   caufc 
of  a£tion;  and  Hob\  267.  exprefsly  fays,  if  a  man   fue  in 
a  proper  court,  yet  if  his  fuit  be  without  any  ground  of 
truth,  and  tliat  certainly  known  to  himfelf,  the  plaintiff  may 
have  his  aflion  on  the  cafe  for  it,  though  the  fuit  in  itfelf 

bp  legal. 

And 
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And  Trevor  C.  T.  inclined  to  think  that  an  aftion  on  the   »'»»  *•  ^»'^*- 
cafe  would  lie  ;  for  the  declaration  (ays,  that/i/j>  abfque  ra-    ,o  Mod.  145. . 
fionahili  caufa,  as  well  as  that  the  defendant /w/V /7V«/ that   Bu^i'^lpruit. 
here  was  no  caufc  of  aftion.     But  Bi^ncoe  J.  obferved,  that   1  s-r.  114. 
it  was  not  alledgcd  here,  that  the  caufe  in  the  inferior  Court  ytaitnu  (S.c.) 
was  determined.     To  which  the  Chief  Juftice  and  the  whole   P*-  *3« 
Court  agreed,  and  for  that  reafon  were  of  opinion  againft 
the  plaintiff,  but  did  not  give  any  exprefs  opinion  that  the 
other  matler  would  be  for  the  plaintiff;  and  therefore  the 
plaintiff  was  permitted  to  difcontinue  his  afiion* 

Dighton  verf.  Tomlinfon,     In  C,B,  Q^f^  „g^ 

THIS  was  an   a£iion  of  eicftment  upon  the  demife   A  deirife  to  ooe 
r  TT  .111/1*1  for  life,  and  d^H 

ot— — — •Upon  not  guilty  pleaded,  at  the  trial  at    tobeat  berdif- 

Tcrk  aflkes,  the  jury  found  a  fpecial  verdift  to  this  efteft  :  ^1%^^ 

(v/s.)  ThaX  John  Tomlinfon  being   fdfed  in  fee,  by  his  will  the  ftme  after 

dated  the  19th  oi  February^  i668.  devifes  to  his  wife  Alar^  of  berchitdran) 

garet  all  the  reft  of  his  freehold  lands  and  tenements  in  Tork  r^'eo^^f  for7ife 

for  life,  and  then  to  be  at  her  difpofal ;  provided  that  (he  dif-  '^  '**•  mother. 

pofeof  the  fame  after  her  death  to  any  of  her  children,  i^c.  t  P.Wmi.  14^/ 

After  the  tcftator's  death  the  wife  having  iffue  a  fon  and  a  f©  Mod.  31. 

daughter  married  again,  and  (he  and  her  huflband  by  leafe  7»;S.  c. 

and  relcafc  conveyed  the  lands  to  the  ufe  of  hcrfelf  for  life  p'-  ^v  s.  c. 

without  impeachment  of  wafte,  after  her  death  to  her  daugh-  ^^J^^S^  ^*^* 

ter  in  tail,  and  for  Want  of  fuch  iffue,  to  her  fon  and  his 

heirs,  with  a  power  of  revocation ;  and  if,  f^V. 

Serjeant  Pratt  argued  for  the  plaintiff,  wha  chimed  under 
the  daughter,  and  infifted^ 

Firft,  That  by  this  devlfe  Margaret  had  a  fee  j   and  it  id 
not  material  whether  it  was  upon  a  trtift,  or  upon  condi^- 
tion ;  I  agree,  if  a  man  devifes,  that  J.  S.  Ihall  difpofe  of 
his  lands,  nothing  paffes  but  a  power,  and  no  eftate ;  but 
if  lands  are  dcvifed  to  one  upon   an  intent  01  condition, 
which  cannot  be  performed  without  an  eftate  of  inheritance    ....... 

in  the  dcvifee,  there  the  devifec  has  a  fee;  as  if  thcrcbc  a dfrl    to  o».c  to  leii, .« 
yiie  to  an)  pcrfon  to  fell ;  here  then,  if  the  icvilor  had  given   c^uT^ , 
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biffHToj*  tf.      his  lands  to  Margaret  his  wife  to  be  at  her  difpofal,  without 

ToMtlMlOM.  ...  r         » 

mentioning  the  wordsj^r  I'tfe^  flic  would  have  had  a  fee.  The 
ftatute  of  ^I'ills  fays  only,  that  a  man  may  difpofe  at  his  will 
and  pleafure  \  and  there  never  was  any  doubt  but  that  he 
might  by  this  expreiTion  give  a  fee.  If  a  man  devife  to  another 
and  his  afligns,  it  will  be  a  fee.  A  man  devifes  for  life,  and 
after  to  be  at  the  difcretion  of  his  father  ;  and  it  was  hclden  to 
be  a  fee.  i  X^o/i.  283.  Genner  THii  Hardy.  A  man  devifes  to 
Ediih  his  wife  for  life,  and  after  for  her  difpofal  \  it  was  holden 
that  the  wife  had  a  fee  ;  which  is  the  fame  cafe  as  here ;  aod 
[  ip5  ]  the  cafe  DaU  56.  is  ftronger.  It  is  true,  if  a  man  devife  to  /. 
for  life,  and  after  that  he  difpofe  to  any  particular  perfon,  there 
may  be  a  doubt  if  this  be  not  tantamount  to  a  devife  to  fuch 
particular  perfon  ;  but  here  tlie  power  of  difpofition  is  general 
both  as  to  perfon  and  eftate. 

i6^7*r'*^*        The  cafe    i  Mod.    /?.  189.     Saltonftal  ytti\xs    Lhh  {a)   is 
»Ler,  io4.S;C.   nothing  to  our  cafe;  but  as  it  is  reported  in    Gdr/fr  232. 
makes  for  us. 

If  then  the  words  (for  life)  had  been  omitted,  the  devife 
would  have  been  in  fee ;  but  the  addition  of  the  words  docs 
not  alter  the  cafe. 

But  if  (he  had  but  an  eftate  for  life,  witli  a  power  of  dlf- 
pofing,  (he  has  well  executed  that  power.  The  law  docs  not 
require  any  precife  conveyance  for  the  execution  of  a  power, 
a  bare  appointment  Is  fu(Hcient.  i  Mod.  iZ().  Lith  zwASal" 
tenJiaU  Litt.  Seff.  1 69.  Executors  may  fell,  though  they 
have  not  the  eftate.  Covenant  to  Jland  feifid^  i  Lev.  feafe  and 
releafey  i  Lev.  1 50. 

But  It  miy  be  objefted,  that  here  the  leafe  and  rcleafc  muft 
operate  as  a  conveyance,  and  afterwards  as  an  appointment  \ 
it  may  be  fo. 

But  it  was  objeGcd,  that  the  appointment  ought  to  be  by 
de%'ife,  and  not  to  any  perfon  who  would  perhaps  then  not  be 
m.  ejfe :  But  certainly  fuch  coiUlruftion  (hould  be  made  as 
may  be  agreeable  to  tlic  nature  of  the  cafe }  (he  could  not 

make 
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Where  an  eircn- 


make  the  difpoCtion  after  her  death  *,  and  if  (he  did  it  in  her 
life,  why  might  flic  not  do  It  by  an  aft  executed,  as  well  as  by 
will  ?  It  was  faid,  that  a  will  is  revocable  i  but  here  flie  has 
added  a  claufe  of  revocation,  which  anfwers  all  the  purpofes 
of  a  will. 

Then  tho'  flie  has  limited  to  herfelf  an  eftate  without  im- 
peachment of  wafte,  that  is  not  material  j  for  it  is  no  part  of 
the  execution  of  her  power,  but  an  addition  to  her  own  eilate ; 
and  the  addition   is  void  if  flie  had  but  an  efl.ate  for   life  j 
as  in  the  cafe  i  Roll,  Abr.  313.  where  there  is  a  licence  to  a 
copyholder  to  make  a  leafe ;  if  he  leafes  purfuant  to   the  li- 
cence and  adds  any  other  circumilance  not  warranted  by  the   tor  delivers  a 
licence,  the  addition  is  void-     If  an  executor  aflent  to  a  legacy   diS!Jn**tbc*con"' 
with   condition,  the  aflent  is  good,  but  the  condition  void.    **'""" "  ^**'^* 
Cro*  EUz.  (a)     So  if  a  woman  aflign  her  dower  with  a  condi-    {a)K  Cro.  EHs. 
tion,  the  aflignment  is  good*    Then  the  hufl>and  joining  in   J  iJoU.  Rcf. 
the  execution  does  not  vitiate  the  execution  of  the  power.   ^^^* 
I  Roll.  Abr.  369. 

If  one  who  has  no  eftatc  in  the  land  join  in  a  leafc  witli  him 
who  has  theeftate,  this  is  the  Icafe  of  him  who  has  the  eflate, 
and  is  but  the  confirmation  of  tlie  other.     Co%  JL//.  45.  a. 

It  will  be  no  objcdlion,  that  flic  has  not  given  a  fee  but  only  niikinR^«»P«*« 
in  tail,  for  the  power  to  make  a  greater  warrants  a  leflcr  eftatc.   ^■"*""  "^^ 
I  RolPsAbr.  330.  169. 

Serjeant  Wynne  argued  for  the  defendant,  who  chimed  un* 
der  the  fon  and  heir  at  law.  ' 

This  cafe  was  afterwards  argued  by  Serjeant  Chejblre  for  the 
plaintiff,  and  Serjeant  Parker  for  the  defendant  \  and  it  was 
infifted  for  the  defendant,  firft,  that  the  wife  by  this  devife 
had  only  an  eftate  for  life  with  a  power  to  difpofe ;  and  fe« 
4.ondly,  that  this  power  was  not  well  executed. 

Upon  the  firft  point  the  Court  unanimoufly  held  that  the 
wife  had  only  an  eftatc  for  life  j  but  upon  the  fecond  point 

P  3  three 
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DioRroK  V.  three  of  the  Judges  held  the  power  well  executed  ;  fo  judg- 
ment was  given  for  the  plaintiff)  which  was  afterwards  af- 
firmed upon  a  >irrit  of  error  in  the  Queen's  Bench,  (i) 

( I )  Parier  C.  J.  declared  that  *'  with  way  of  Icafc  and  relcafc  is  an  efi>Ooa!, 

regard  to  the  other  queftion  {viz  )  the  though   improper,    execution    of  the 

execution  of  the   power,    it  is  clearly  power."     I  P.  Wms.  171, 
Our  opinloii,  that  this  conveyance  by 

Cafe  1 19.  peatc  ver/.  Ougly.     In  C.  B. 

well  executed  "     T  N  an  aAion  of  ejeftment  upon  the  demife  of  OUvrr  St* 

ul^ofluJir  ^"^^''^  ""^  *  ^"^^  *^  Gui/MaU  after  term  before  Lord  C.  J. 

*«•  Trevor,  the  cafe  upon  evidence  appeared  to  be  as  follows, 

pJ.  6.'s.  c  ^  *'    v;*.  Oliver  Earl  of  Bolingbroohe  before  the  ftatute  29  Car,  a. 

^8^106.'^*'^'       ^'^*  itf68-9,  wrote  his  will  with  his  own  hand  on  a  flicet  of 

4  ftirn'ifc        paper,  and  the  writing  went  to  the  bottom  of  one  fide  and  half 

way  on  the  backfide,  which  will  at  the  end  of  it  had  the  name 

and  feal  of  the  Earl  fubfcribed,  and  notice  was  taken  in  his  own 

hand  of  fome  interlineations.     At  a  very  little  diftance  at  the 

backfide  of  the  fame  paper,  a  codicil  was  written  which  ex« 

tended  almoft  to  the  bottom  of  the  fame  backfide  of  the  paper, 

and  was  dated  1679,  which  was   after  the  ftatute  29  Car.  2. 

and  had  the  name  of  the  devifor  fubfcribed  and  his  feal  affixed  \ 

I  in  which  codicil  a  legacy  »s  to  a  houfe  in  Ludgate^reet^  Ve» 

was  revoked,  and  the  fame  was  thereby  devifcd  to  Sir  Andrew 

Su  John  for  life,  and  after  to  his  brothers  fucceflively,  but 

notice  was  not  taken  of  the  names  of  his  brothers  in  the  codi« 

cil,  but  they  were  named  in  the  will  %  at  the  top  of  the  will 

I  was    written   (figned,  fealed    and    publiflied    as    my  laft 

will  and  tcftament,  in  the  prefencc  of,  tlie  fame  bchig  written 

here  for  want  of  room  below) ;  this  was  Hkewife  written  by 

the  teftator's  own  hand,  and  then  the  names  of  the  three  wit** 

neffes  were  fubfcribed ;  two  of  thofe  witneffes  were   dead, 

and  the  third  was  produced  at  the  trial,  who  teftified  that  he 

was  fervant  to  the  teftatorO/ft;^  Earl  oi  Bolivghroeketouxytzx^ 

9nd  about  27  or  28  years  ago,  he  and  the  other  two  witness 

5rere  called  up  in  the  night  and  Cent  for  ipto  the  EarFs  chato- 

bert 
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ber,  who  produced  a  paper  folded  up,  and  defired  him  and  the 

others  to  fet  their  hands'as  witnefles  to  it,  which  they  all  three 

did  in  his  prefence,  but  they  did  not.  fee  any  of  the  writing, 

nor  did  the  Earl  tell  them  it  was  his  will,  or  fay  what  it  was, 

but  he  believes  this  to  be  the  paper,  becaufe  his  name  is  there 

and  the  names  of  the  other  witnefles,  and  he  never  witnefled    ' 

any  other  deed  or  paper  for  the  Earl.     And  though  the  Earl 

did  not  fet  his  name  or  feal  to  the  will  in  their  prefence,  yet  he        L  '9°  J 

had  often  feen  the  Earl  write,  and  believes  the  whole  will  and 

codicil  to  be  of  his  hand  writing.     Upon  this  evidence,  firft, 

it  was  infifted  for  the  defendant,  that  it  does  not  here  appear 

that  the  codicil  was  well  executed  according  to  the  (latute,  for 

it  is  not  proved  that  the  codicil  was  written  when  the  witnefles 

fubfaibed  their  names  to  the  will* 

Secondly,  The  execution  of  the  will  is  not  good  within 
the  ftatute  29  Cir.  2.  U)  (and  therefore,  if  the  codicil  was  Oi)  St.  10. Or. 
written  tjieyij  it  is  good  for  nothing)  for  it  is  not  fufficient  **  *'  ^*  *  ^* 
that  the  witnefles  write  their  names  in  the  prefence  of  the 
teflator  without  any  thing  more,  but  they  muft  atteft  every 
thing,  viz.  the  flgning  of  the  tellator,  or  at  leail  the  publica- 
tion of  his  will  'y  but  here  the  teftator  neither  figned  the  will 
in  their  prefence^  nor  declared  it  to  be  his  lad  will  before 
them. 

Tlurdly,  If  the  codicil  was  well  executed  within  the  fta-  ^        ^^  ,^^^ 

tutc,  yet  the  devife  to  the  brothers  fucceflively  is  void  for  the  «•  Mbshendmm 

uncertainty  which  ihall  take  firft  in  the  fucceflion,  as  a  grant  others  foccef- 

or  leafe  tso  A.  habendum  to  him  and  two  others  fucceflively  is  J^^j^JIJ^^  ^ 
void,  for  the  incertaint]^  which  fhall  take. 

On  tlie  other  part  it  was  infifted,  that  upon  this  evidence 
it  IS  apparent  that  the  codicil  was  written  before  the  execution 
of  the  will,  for  otherwife  there  was  no  reafon  that  the  wit- 
nefles fliould  write  their  names  at  the  top  of  the  firft  fide  of 
the  will,  and  the  words  written  by  the  teftator's  own  hand,  as 
the  reafon  of  it,  had  been  falfe  if  the  codicil  had  not  then  been 
upon  that  paper,  ,for  there  would  have  been  fuflicient  room 
below  the  will  for  the  witnefles  to  atteft  it*  The  wicnefs  alfo 
.    P  4  fay* 
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Pbatsv*      fays  that  the  execution  was  about  27  or  28  years  ago,  which 

OUCLY.  .  .     r  ir  1  J-    -I 

tune  IS  lubrequent  to  the  cocuciL 
It  ii  not  nccef-         rj^^  execution  IS  fufficieitt  within  the  ftatute,  ftrr  there  is  no 

fary  that  the 

whneffei  to  a  ncccflity  that  thc  wltncfles  fee  the  tefVator  write  Ws  name^  and 
the  teftator  fign  if  he  writes  thefe  words,  figned^fealed  and  publl/bed  as  his  will, 
741.2  p!  Win!'.    ^"^  P^^y^  ^^  witneffts  to  fubfcribe  their  names  to  that,  it  will 

509.  3  P«  Wmi.    be  a  fufficient  publication  of  his  will,*  though  the  witnefles  do 

XC4.  Pi*e.  Ch.  '^  »  o 

184.  Doug.  144.    not  hear  him  declare  it  to  be  his  will.     And  Sir  John  Hollls 

\  Vm*  45^*       mentioned  a  cafe  determined  by  Lord  Chancellor  Shafijbury  be- 

»  Ch'^clf^oq.     ^^^  ^^  ftatute  29  Car.  2.  where'  a  man  wrote  his  will  with 

[  ^^99  ]      ^^^s  own  hand,  and  zVothtftwordSyJIgfjed  and pubiijhed  in  ihe 

prejence  gT,  and  no  witneffes  had  fubfcribed  it,  it  was  holdcn  to 

be  a  fufficient  publication. 

And  Trevor  C.  J.  inclined  that  here  was  fufficient  evidence 
to  find  the  codicil  well  executed,  and  the  jorjr  found  it  accord- 
ingly. 

But  as  to  the  matter  of  law,  the  C.  J.  permitted  it  to  be 
found  fpecially,and  therefore  the  jury  brought  in  their  verdifl 
as  to  all  except  a  meffiiage  in  Ludgatejlreety  not  guilty }  and 
.  as  to  that,  that  OVvoer  £atl  of  Bolingbrooke  was  feifed  of  that 
in  fee,  and  being  fo  feifed  by  his  codicil  1679  devifed  it  prout, 
Uc,  That  Sir  Andrew  Si.  John,  had  two  brothers  Rowland  znd 
Oliver  die  leffor  of  the  plaintiff;  that  Rowland  died  in  the  life 
of  Sir  jAidrinvj  and  Sir  Andrew  died  about  two  years  a|^o. 
And  after  his  death  Oliver  entered  and  demifed  to  the  plaintiff. 
That  the  defendant  claimed  by  purchafe  for  a  valuable  con* 
fideration  from  William  now  Earl  of  Bolingbtooie,  who  was 
heir  at  law  to  thc  teftator. 


( 
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Dr.  ?ci]xngverf.  Whifton,  before  tKe  Pele-   Cafe  lao. 
gates. 


D 


R.  Felling  being  minded  to  exhibit  articles  of  herefy  fn  a  libel  for 

againft  Mr.  Whi/loni  who  dwelt  within  the  exempt  and  f„7*|  ^f ,'  cttation 

peculiar  jurifdiaion  of  the  Dean  and  Chapter  of  St.  PauP^  Ihe*Arch^"wM 

Dr.  Hamvo9d  by  letters  of  requeft  on  th«  i8th  of  ^vernier,  hoidena  good 

1712,  requefts  Dr.  Betufouorth^  Official  of  the  Arches,  to  to"^deiegatei. 

call  the  faid  Mr.  jrAj/?ff»  before  him,  and  hear  and  determine  tool^^'flfurn't 

die  faid  caufe.  Ec  L.  394. 

Dr«  B^ttcfworlh  by  letter  dated  the  19th  of  December  1712, 
recommended  it  to  him  to  proceed  in  Hhis  as  in  other  caufes  of 
Ecdefiaftical  Cognifance,  there  being  no  fuggeftioa  of  any 
reafon  why  the  caufe  fhould  not  be  brought  before  the  proper     [  200  ] 
ordtaary. 

On  the  1 4th  of  F^ruary  1 7 1 2,  Dr.  Har^vood  by  new  letters 
of  requeft  (for it  maybe  doubtful  whether  he  as  Commi^ary 
of  the  peculiar  jurifdi£lion  can  proceed  to  a  final  hearing,  or 
iti&iSt  proper  puaifluncnl,  t^f.  appeals  his  rcc^tt  to  Dr.  Bei^ 
U/worti^  Official,  (Stc.  to  call  A^.  Wij/h*  before  him$  z»d  d^ 
termine  the  faid  caufe. 

Before  this,  vne.  on  the  26th  of  yanuar%  Dr.  f  filing  prays 
a  citation  from  the  Court  of  Arches  againft  Mr.  Whijlm  for 
herefy  ;  Dr.  Betuhoortb  takes  time  to  confider  of  this  prayer 
till  the  next  Court. 

At  the  next  Court,  Vfss.  on  the  4th  of  Fetaruarf^  Dr.  Bettef' 
nvorth  orders  his  anfwer  to  the  letter  of  recjueft  of  Dr^  Hqr^ 
lucod  to  be  fent  to  him. 

At  the  Cmirt  hoMen  on  the  i  All  of  Feimittfj  Dr.  p0llin^ 
prays  again  a  citation,  and  counfel  is  heard  thereon  on  the 
25th  of  Feirmry^  when  Dr.  Bettefworth  decrees,  that  letters 
of  requeft  from  Dr.  Harvjood  lie  not  before  him,  becaufe  in  a 
^c  of  bercfy  the  Biffiop  of  tlie  diocefe  hath  jurifdi£tion  in 

places 
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I^Liiictf  V.  places  othcrwifc exempt  within  his  diocefe,  and  notwithftand- 
ing  the  ftatute  of  citation  an  h«retick  may  be  cited  to  appear 
beflwre  him  upon  letters  of  rcqucft  from  the  Judge  of  the  pecu- 
liar, or  by  froccfsfub  mutuo,  bfc,  and  therefore  hft  cannot  de- 
cree a  citation,  bfc/ 

On  the  ad  of  March  Dr.  Petting  appeals  to  the  Delegates» 
upon  which  the  Queen  appoints  a  Court  of  Delegated  upon 
the  lilof  July  1713  ;  thematter  came  to  be  heard  before  the 
Delegates,  and  it  was  infifted  on  by  Dr.  Paul  and  Sir  P^er 
Kingf  that  a  fuperior  Judge  is  not  obliged  to  accept  letters  of 
requeft,  for  no  law  faith  that  he  is  fo  obliged,  and  it  would  be 
inconvenient  fince  the  fees  would  all  belong  to  the  infenor 
Judge,  and  unreafonable  fince  the  fuperior  Judge  cannot  ob- 
lige the  inferior  to  grant  fuch  letters  of  requeft,  and  therefore 
ought  not  to  be  obliged  to  accept  them. 

I  201  ]  Secondly,  The  inferior  Judge  in  this  cafe  had  no  jurifdi£tioii^ 

for  he  cannot  excommunicate,  degrade  or  deprive.  Stain  (1} 
2  //«  4«  c.  ii;*  fpeaks  of  the  Bifliop  of  dhe  diocefe,  and  fo  is 
JO  H.  7.  c.  1 7. 

Thirdly,  The  Bifliop  of  the  diocefe  hath  jurifdiaion  in 
cafe  of  herefy  in-places  exempt. 

Fourthly,  There  was  no  caufe  depending  before  Dr.  &r- 
«w£/,  and  the  Arches  have  jurifdidlion  only  in  cafe  of  appeals 
by  patent. 

But  it  was  anfwered  by  Sir  Nathaniel  Loji^  myfelf,  and 
Dr.  Henchman^  and  fo  refolved  by  the  Court  of  Delegates, 
that  the  rcfufal  of  the  citation  by  Dr.  Bettefworth  was  a  fault 
for  which  this  appeal  was  proper.  For  Firft,  Dr.  Harwood^ 
the  Judge  of  the  Exempt  Jurifdi£tion,  had  a  jurifdiaion  m 
the  caufe,  tho'  he  could  not  infli£k  the  cenfures  of  degrada* 
tion  or  deprivation. 


(i)  This  ftacute  is  repealed  by  the  lUt.  25  Htn.  3.  c.  14. 

Seeond}f» 
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Secondly,  The  Bifliop  of  the  diocefe  had  no  jarifdi£bion  in  Pttime  «. 
this  cafe  ;  for  by  the  ftat,  23  JFf.  8.  r.  9.  no  perfon  fhall,  be 
cited  to  appear  before  any  Ordinary,  Archdeacon,  Commifiary, 
Official  or  other  Judge  Spiritual,  out  of  the  diocefe  or  pecu- 
liar jurifdiQion  where  the  perfon  cited  is  inhabiting  at  the 
time  of  citation }  unlefs,  firil,  for  any  fpiritual  offence  omitted 
or  committed  by  the  Bi(hop  or  other  Spiritual  Judge. 

Secondly,^  For  caufe  of  appeal. 

Thirdly,  In  cafe  the  Bifliop  or  other  immediate  Judge  do 
not  or  will  not  convene  the  party. 

Fourthly,  Or  be  party  dire£Uy  or  indiredly. 

.    Fifthly,  Or  in  cafe  the  Bifliop,  or  other  inferior  Judge  by     , 
right  or  commiflion  makerequeft  to  the  Bifliop,  or  other  Supe* 
rior  Ordinary,  to  determine  in  cafes  where  the   canon  law     t-  ^^o  1 
or  civil  law  affirm  execution  of  fuch  requeft  to  be  lawful. 

Therefore  the  Bifliop  by  the  exprefs  words  is  reftnuned  in 
all  cafesj  except  thofe  five,  from  citing  any  to  appear  before 
him  dwelling  in  peculiars;  and  confequently  in  cafe  of 
herefy,  as  well  as  any  other.  Cro,  Car.  162.  Cadwalladet 
^cr.  Brian* 

But  by  a  provifo  in  this  {a)  ftatute  every  Archbifliop  may  (a)  St.  13  Hdk 

cite  any  perfon  dwelling  in  any  diocefe  within  his  province  *'|o?'  ^ 

for  caufe  of  herefy,  if  the  Bifliop  or  other  immediate  Ordinary  I'Hawk.  fx. 
confent,  or  do  not  his  duty  in  punifliing  the  fame. 

It  is  true,  the  Bifliop  upon  requeft  ftom  an  inferior  Judge 
may  cite,  fSe.  but  fuch  inferior  Judge  mail  be  fubordinate  to 
him :  but  the  Dean  and  Chapter  of  &.  PauFs^  having  an  ex- 
empt jurifdi Aion,  are  not  fubordinate,  but  in  an  equal  degree 
with  the  Bifliop;  the  perfon  exempt,  as  Zi/riMoi— exprefles 
it,  yiM  girit  Efifco^ ',  and  therefore  the  letters  of  requeft  from 
Dr.  Harufo§d  ought  to  be  to  the  Archbifliop,  whQ  is  his  fupe- 
fior  Ordinary^  and  not  to  the  Bifliop  of  Lmdm. 

If 


,  gpz  Pe  Tei^m.  $^Q(5t.  Hi).  S  Annar. 

PsLLiitG  ir.  ,  If  a  man  have  ^/A7  miqbUla  in  feveral  pecuIiarSf  admini- 
Wbereaman*      ftra|ion  {^s^  be  granted  by  tJK  Archbiihop,  not  the  Biihop, 

cttliars  admmi- 

firation  it  to  beg'i>  ted  Vy  the  Archbifliop.  4  lail.  3S5-  >  ^ol>  •^^>^*  9P9*  ^^*  ^(^  3H«   SwiaV. 

417.    4  Barn*t  E^.  L.  1,19. 

A  fnit  in  tht  '  A  fuit  in  the  Arches  againft  any  in  the  diocefe  of  Lonim  is 
•n'yinMw*"*  good ;  fpr  there  was  an  antient  compofition  between  the 
London  fs  tood.  ^ifliop  and  Archbifhop,  which  amounts  to  a  general  licence. 

Qo«re.  I  Gibf.     Qvo.  Car.  'I'lo.  Dub.  (a)  Ray.  01. 
Cod.  1005.  ^^^  ^    '         ^    ^ 

4  Bttro*a  Ec« 
Uw  390.    (tf)  1  Keb.  631^.  647.  651.  669    S.  C. 

And  when  a  fuit  is  in  tlie  Archdeacon's  Court,  rcqucft  (hall 
be  made  to  the  Bifliop,  for  the  power  of  the  Archdeacon  was 
derived  from  him,  and  not  to  tlie  Archbifliop  j>^rj^//i/w. 
Hob.  16,  186. 

E  203  ]         So  where  a  pecuKar  is  fuhordinate  to  the  Bifh^p,  as  it  may 

(i)  I  Keb.  367.     be!     M.  14  Gar.  2.     TuU  ver.  OJkerfin.  {hi) 
1  Sid.90.pl.  II. 

^  ^*  Since  then  the  Arches,  which  is  the  Court  of  the  Arch- 

biihop,  is  the  fuperior  ordinary,  to  whom  the  caufe  ought  to 

be  tranfmit^ed  from  the  peculiar  q(  the  Dean  and  Chapter  of 

5/.  Paur&ikc  Judge  of  the  Archer  by  refufiug  a  citation,  isfc. 

denied  juftice. 

Whereupon  the  Delegates  rcverfcd  the  fcntence,  and  order- 
ed a  citation  for  Mr.  WAiJlon  to  appear  before  them,  which 
was  ferved  i  and  Rlr.  JVhtJlM  put  in  an  allegation  to  the  jurifc 
diftion,  tliat  the  Delegates  are  not  judices  co^^tctttcsy  being 
impowered  by  their  commiDion  only  to  hear  and  determine  a 
€a:u(e  of  appeal  between  Dr.  PtUiftg  i|nd  Dr.  BeUefworih^  to 
which  Mr.  Wh'ifion  was  no  party ;  and  that  they  had  no  ongU 
na»I  or  ordinary  jmifdiaion  by  their  commiiBoa,  {SV. 


^C4 
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Parflow  vtrf.  Cripps.  Cafe  121. 

I H I S  was  an  action  upon  the  cafe,  for  refcuing  a  dif-   wiieiccom  it 
trcfs  taken  for  rent,  contrary  to  the  ftatute  {a)  2  JV.   JjJ|f",nd  foidby 
(^  AT.    Upon  a  fpccial  verdift,  the  cafe  appeared  to  be  this  :    *J«  ^^'f*  «"^ 

^  ^  ^  the  vendee  per* 

A  tenant  at  will  had  a  judgment  and  execution  againft  the    mita  ic  after  fe« 
plaintiff  hj^eri facias,  and  upon  t\itfi€ri  facias  the  flicriff  feiz-    the  ground,  it  it 
cd  the  corn  growing  on  the  land,  and  fold  it  to  the  defendant,   ^J""oiJb?Li 
and  after  the  return  of  xhc  fieri  facias  was  paifed,  the  defendant   D»fti«ff««»  *nd 
fevered  the  corn  from  the  land  ;  and  during  tlie  time  the  corn   2  Br.  Abr.  io%* 
lajr  upon  the  land  in  ricks  and  fwarfs,  the  plaintiffheing  lefTor   ^c/l*£  3*  ri) 
of  the  land,  diftrained  the  corn  lying  on  the  hiid  for  rent  ar- 
rcar;  then  tlie   defendant   took  and  carried  away   the  corn, 
upon  which  the  plaintiffbrought  tliis  a£tion  againft  him  upon  ' 

the  ftatute  tV.  W  M.  for  a  refcue.  And  if  this  taking  was  a 
Tcfcue,  the  jury  found  for  the  plaintiff,  otherwife  for  the  de- 
fendant. 

It  was  argued  for  the  plaintiff,  Qiat  by  this  •  ftatute  com  13 
made  diftrainable  upon  the  land,  and  therefore  this  diilrefs  is 
warranted  by  the  cxprefs  words  of  the  ftatute.  But  before 
this  ftatute,  corn  could  not  be  taken  in  execution  by  the-fheriff 
'upon  %JUri  facias^  if  it  Was  not  fevered  before  the  return  of  Ic!lm.'^^l  • 
the  writ,  for  the  corn  till  feverance  is  parcel' of  the  land,  and    *5'« 

( I )  The  provifion  made  by  ihis  aft  is  extended  by  tlie^ftit.*  i  i<*e(r.  2.'  cap.  19" 
f/S&,9.     3  Bl.Com.p.  lo. 

goes 
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P^ftStOW  V. 

Caipri. 

Ifakfleeat 
will  dttermtne 
bit  will,  lie  (hall 
not  have  the 
emblemeflts. 
a  Bl.  Com. 146. 
5  Co.  116.  a. 
iRolKAbr. 
726.1  Com-Dis* 
599.  Cro.  EUs. 
40 X.  Gouldfb. 
i90.DougK205« 
(tf)  Co.  Lit.  55. 

[•2OJ    J 


lAfri  p.  355, 


Thegoodaofa 
ftianger  if  found 
upon  the  pre- 
aiiflca  are  dif- 
traiaabk  for  rait. 
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goes  with  the  land  in  all  cafesi  except  where  the  tenant  has  an 
uncertain  intereftj  and  his  intereft  determines  by  the  a£l  of 
God  or  of  the  leflbr,  or  otherwife  •  without  his  default.  If  a 
leflee  at  will  determines  his  will  himfelf,  he  (hall  not  have  the 
emblements,  but  his  leflbr  fhall  have  them.  Co.  Lit.  (a\  And 
therefore,  if  after  execution  and  fale  by  the  flierifF4n  this  cafe 
the  leflee  had  determined  his  will  himfelf,  the  leflbr  would 
have  had  the  emblements  ^  and  it  would  be  inconvenient  if 
the  (heriff  upon  an  execution  fliould  fell  goods  in  which  the 
party  had  no  property ;  for  perhaps  the  property  might  be  in 
the  leflbr.  The  corn  likewife  at  the  time  of  the  fale  was  not 
in  the  fame  plight  as  at  the  time  of  the  feverance,*  for  it  re- 
ceived nourifliment  and  increafe  afterwards  from  the  Ir.nd ; 
and  if  the  (herifF  (hould  be  allowed  to  fell  upon  an  execution 
immediately  after  the  fowing,  he  would  fell  goods  which 
were  not  then  in  the  defendant,  againft  whom  the  execution 
was,  but  which,  afterwards  received  their  nouri(hmr;?t  ^nd 
value  from  the  lands  of  another  :  But  if  the  (heriff  may  fell 
the  corn  upon  afierifaciasy  yet  the  vendee  (liall  not  be  in  a 
better  condition  than  a  grantee  of  the  tenant  or  ftrangcr  ;  and 
thcrrfore  if  the  vendee  permits  the  emblements  after  fevcrancc 
to  lie  on  the  ground,  they  are  diftrainable  for  the  rent  of  the 
land,  as  well  as  they  would  be  after  the  fale  of  them  by  the 
leflee  himfelf,  or  as  the  goods  of  the  (Iranger,  if  found  upou 
the  land,  may  be  didrained. 

3  Bl  Com.  %% 


Cafe  ia2« 


la  an  adion 
againft  a  bank* 
rvpt  for  debt  doe 
befofc  be  be. 
caisra  bank- 
tttpty  he  may 
pltad  that  the 
cayfe  of  aAion 
accrued  before 
hit  bankruptcy } 
bvt  he  muft 
plead  it  #7/tr# 
^$tm*    Cooi. 


Fylbn  verfus  — — ,  In  G  B, 

'Tp  HIS  was  an  aftiorf  upon  the  cafe  upon  an  InJMtnf 
^  AJfum^tU  The  defendant  pleads,  that  (incc  the  i  ft  ^f 
Junf  1705.  <3  anteimpttr^  9r\^  he  became  a  bankrupt  within 
the  feveral  flatutes  concerning  bankrupts,  quodque  caufa  adien* 
acrrevit  before  the  defendant  was  a  bankrupt,  i^  di  hoe  pan^fi 
fuf  patriam.  Upon  this  tlie  plaintifl^  demurred,  and  (hewed 
for  caufe,  firft,  That  it  did  not  appear  when  the  caufc  of  ac- 


Dig,  tit  Bankrupt.  (O.  35.)  Vol.  U  p.  53. 
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tion  arofc.    Secondly,  That  the  plea  conduded  to  the  coun-      ^rson  ^ 
trji  whereas  it  ought  to  have  been  with  an  averment. 

But  without  any  regard  to  thefe  reafons  the  Court  held  the 
plea  bad ;  becaufe  it  did  not  ihew  chat  the  defendant  was  in- 
tided  to  this  plea  within  the  ftatute  4  fsT  5  jtnfuty  r«  1 7.  ( i )  for  [  2c6  ] 
the  plea  is  bad  at  common  law,  and  when  a  ftatute  allows  fuch  a 
plea,  the  defendant  muft  (hew  that  he  plead%it  Vigorejlat.  and 
It  is  not  like  the  cafes  where  a  ftatute  gives  liberty  to  plead  the 
general  ifliie  and  to  give  the  fpecial  matter  in  evidence ;  for 
here  the  ftatute  docs  not  give  any  authority  to  plead  the  general  Jort.T^"*'*^** 
iifue,  but  to  plead  generally  in  fuch  manner,  and  therefore  he 
muft  (hew  thaC  he  pleads  in  fuch  manner  by  virtue  of  the 
ftatute. 

( I )  This  AA  expired  on  the  26th  Jura  A.  D.  1 7 1 6     i  Com.  Dig.  5  33. 


Chambers  verf.  Shaw.     In  C.  B.  Cafe  123. 

IN  an  a£tion  againft  an  executor,  who  pleads  fever al  bonds  if  m cnntM 

due  from  the  teftator,  and  feveral  judgments  againft  him-  \!^  jtid{menc% 

felf  as  executor,  and  that  he  had  not  afTcts  «//r/j  what  was  fub-  ^^"^^^J^T^^  ^ 

jeS  to  the  judgments  recovered,  the  plaintiff  replies  as  to  the  menti,  and  tht 

bonds,  that  they  were  obtained  by  fraud,  and  that  the  defen-  that  the  bonds 

dant  had  aflets  ultra  the  judgments ;  and  upon  this,  ifTuc  was  TiS^it  b  fJlS 

joined ;  and  upon  the  (irft  ifTue  the  jury  found  for  the  defcn-  ^'^jfj**^.^ 

dant;  and  upon  the  other  for  the  plaintiff}  and  it  was  now  juiiimeDt, 

moved  that  the  plaintiff  might  have  judgment.     But  per  Cm^  uxm  are  fvand  i» 

he  cannot  \  for  though  the  ilTue  is  found  that  the  defendant  had  j^dgroeiiti  plead. 

aiTets  ultra  the  judgments,  yet  when  it  is  found  for  the  dcfcn-  «**•  *  ^^^^^ 

dant  upon  the  other  iiTue,  then  it  appears  that  the  bonds  were  195-  431- 

given  for  true  debts,  and  the  plaintiff  cannot  recover  if  there  *  Keb.  591.* 

are  not  affets  more  than  will  fatisfy  thofc  bonds  as  well  as  the  \^^  (f  D?gO 

judgments.  ^«**  5»  P-  ***• 


'20/ 
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Cafe  124. 


A  recovery  fuf- 
fered  by  a  perfon 
bread  a  papifl, 
and  inftiuAed  in 
a  femtnary  or 
College  of  Je- 
suits beyond  Tea 
Sn  the  popiih  re- 
ligion,  wras  hol« 
den  good,  oot- 
iiriehftanding 
the  ftat.  I  Jic. 
1.  r.  4.  f.  6. 
3  Jac.  1.  c.  5, 
aod  the  3  Car. 

t.  C.2. 

10  Mod.  113. 
356. 406.  S.  C. 
1  Srr.  318.  S.C. 
JLiily*8Ent.  524. 
%  Bf^«n*iP:c. 
203.  S.  C. 

11  Mod.  355. 
S.C.  Harg. 
Co.  Litt.  131. 
b.  n.  I.    2  P. 

.  Wms,  362. 
Infra  p.  668. 


Thomby  verf.  Fleetwood.  ( i)  Int,  Trin.9  Annse, 
In  C.  B. 

THIS  was  an  action  of  Ejeftment  upon  the  dcmife  of 
the  Duke  and  Duchefs  of  Hamilton  ;  and  upon  a  trial 
at  bar  in  the  Common  Pleas,  there  was  a  fpecial  vcrdift  to  this 
cffeft. 

'Thoiuas  Lord  Gerrard  ob*  1617.  had  iffbc, 
Gilbert  oV  1623,  Johi^cb*  1673, 

who  bad     iiibe  ^Jio     had 

Duttifty  ob*  1 640,  and  Alice  married  to     Richard ^  oV  167  9, 


who  had 
Charles^  oh*  166^^ 

who  had 
Digby^  oV  1684, 

who  had 
Elizabethy  Duchefs 

of  Hamiltofu 


Roger  Owetiy 

who     had 
Thomas  Owen, 

who     had 
Rog^r  Onxfen  now 
living. 


who  had     four  fons,t;/z. 
Charles^  Williamy 
Philips  Jofepb,  and 

one  daughter 
Frances^  married  to 
the  defendant. 
Charles^  William  and  Jo- 
feph  died  without  iifue. 
Philip  is  now  liring. 


GharlefljxnA  Gerrard  was  feifed  in  fee  of  the  lands  in  quef- 
tion,-and  by  fettlement  dated  the  28th  and  29tli  of  November 
0I2  Gar.  2.  on  his  marriage  with  Jam  Digby,  fetiled  them  to 
<lhe  ufe  ofhimfelf  for  life,  remainder  to  his  wife  for  life,  then 
to  the  firft  atld  other  fons  of  that  marriage  in  tail  maki  remain- 
•der  to  himfelf  and  the  heirs  of  his  body ;  remainder  to  the 
^irs  -male  of  '(he  body  of  Thomas  Lord  Gerrard  his  great 
jvrand-fath^r,  remainder  to  his  own  right  heirs. 

That  Charles  Lord  Gerrard  died  leaving  Dighy  Lord  Gerrard 
his  fon  and  heir  who  died  on  the  8th  of  November  1684  with- 


(i)Thc  Roman  Catholics  are  now     abilities  to  which  they  were  formerly 
relieved  by  force  of  ihc  ftatute  3 1  Geo,     fubjed, 
3.  c.  32.  from  feveral  penalties  and  dif- 

3  ^^^ 
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OutiiTue  male,  leaving  Elizabeth  now  Duchefs  of  Hami/ton    Thoinbt  v. 

Flketwoq*. 

his  only  child  and  heir*  , 

That  yohfif  the  younger  fon  of  Thomas  Lord  Gtrrard^  and 
Hichard  his  heir,  died  before  Digiy  Lord  Gerrard,  and  that 
Richard  in  his  life  placed  his  fons  Charles^  William  and  Philips 
at  St.  Oiner*s  beyond  the  feas,  under  the  obedience  of  the 
KingofS^Z/f,  to  be  educated  Jn  the  Popifli  religion;  that  they  r  ^08  1 
refided  there  for  five  years  in  a  feminaty  or  College  of  Jefuits, 
and  were  inftrufted  in,  apd  there  profeflcd  the  Popifli  religion. 
That  Charier  returned  in  the  year  i68ij  and  after  \he  death 
olDighy  Lord  Gerrard^  entered  as  heir  male  of  the  body  of 
Thomas  Lord  Gerrard^  and  inPafch.  i  Jac,  2*  fuffered  a  com- 
mon recovery,  and  by  an  indenture  dated  the  22nd  of  May^ 
1685,  declared  the  ufes  to  himfelf  and  his  heirs,  and  after-* 
wards  made  a  fettlement  on  his  marriage,  and  after  the  death 
of  Lady  Jane  the  wife  of  Digby  Lord  Gerrard^  viz*  —  1703> 
fuffered  another  recovery  to  the  ufe  of  himfelf  in  fee  \  that 
William  and  Jofeph  died  without  iffue,  and  then  Charles  died 
on  the  27th  of  April  1707,  having  always  profeflcd  the  Popifh 
religion,  but  Ihat  Philip  is  now  alive  and  profefles  the  Popifli 
religion. 

That  Roger  Owen,  who  is  defcended  from  Jlice^  is  his  next 
of  kin,  being  a  proteftant. 

That  after  the  deatli  of  Ovaries  without  ifllic,  the  defendant 
in  right  of  Frances  his  filler  entered,  upon  whom  the  Dukd 
and  Duchefs  of  Hamilton  entered,  and  being  oufled  by  the 
defendant,  brought  their  ejeflment. 

This  fpccial  verdifl:  came  on  to  be  argued  inTrsn.  t  lAnna  by 
Serjeant  Hooper  for  the  plaintiflf",  and  by  Sefjeant  Pengelly  for 
the  defendant,  and  in  the  Mich,  following  by  Serjeant  Pratt 
for  the  plaintiff^  and  Serjeant  S^/^y  for  the  defendant,  and  in  the 
Hilary  term  following  by  Sir  Thomas  Powis  for  the  plaintiff^ 
and  Serjeant  Chejhire  for  the  defendant ;  and  now  Trevor  C.  J- 
delivered  the  opinion  of  the  Court, who  all  agreed  that  judgment 
fliould  be  given  for  the  defendant.  Upon  which  a  writ  of 
error  was  brought  in  the  King's  Bench  upon  a  judgment  given 

Vol.  I.  Q^  in 
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m  the  Common  Fleas  for  the  defendant  in  this  cafe,  in  Eqfief 
term  1 1  Annay  and  for  the  better  underftanding  of  the  argu« 
ments  on  the  writ  of  error,  I  fliall  give  the  refolution  of  the 
Court  of  Common  Pleas,  which  was  delivered  by  Ch.  J. 
Trevor^  when  judgment  was  given  there  for  the  defendant. 

And  he  faid  that  the  tiitle  of  the  lefibrs  of  the  plaintiff  was 
upon  the  conftruftion  of  the  flat.  ijac.  i.  r.  6.  .3  Jac*  i.r,  5. 
[  109  ]  and  3  Car.  i.e.  2.  for  the  lefibrs  of  the  plaintiff  cannot  have 
any  title  to  the  lands  in  queftion,  if  there  is  not  fuch  a  difabi- 
lity  by  rcafon  of  thofe  ftatutes,  as  to  make  the  recovery  fuflfcr- 
cd  by  Charles  Lord  Gerrard  void,  and  the  eftate-tail  determin- 
ed, or  at  leaft  ceafe ;  for  the  lefibrs  claim  in  remainder,  and 
if  the  recovery  be  good,  their  remainder  is  barred  ;  or  if  the 
recovery  is  not  good,  yet  if  the  eftate-tail  is  not  determin- 
ed, Philip  is  heir  in  tail,  and  alive,  and  may  have  ifTue 
inheritable  to  the  fame  eftate-tail  \  and  then  the  lefTors,  who 
claim  by  force  of  a  remainder  fubfequent  to  fuch  eftate-tail, 
cannot  enter. 

And  he  faid,  that  thecounfcl  for  the  plaintiff  had  only  in- 
fifted  upon  the  ftatute  i  Jac.  i.  r.  4.  for  the  fubfequent  fta- 
tutes could  not  give  him  any  title ;  and  the  queftion  upon 
them  was,  if  they  had  altered  the  ftatute  i  Jac.  i.e.  4.  and 
therefore  the  counfel  for  the  plaintiff  had  argued,  that  by  the 
ftat.  I  Jac.  c.  4.  there  was  fuch  a  dilability  in  Charles  Lord 
Gerrard  that  his  recovery  was  void,  and  that  Philip  being  dif- 
abled  in  the  fame  manner,  and  no  other  perfon  being  in  ejfey 
who  could  take  the  eftate-tail,  the  lefibrs  of  the  plaintitTby 
confequence  were  intltled  as  if  the  eftate-tail  was  aftually  de- 
termined ;  for  it  vicj^not  infilled  ou  (neither  was  there  any 
colour  for  it,  thaAy  the  latter  ftatutes  the  IcfTors  of  the  plain- 
tiff had  any  title ;  for  the  ftat.  3  Car.  i.e.  2.  gives  the  for- 
feiture upon  convi£lion  to  the  King  for  the  life  of  the  convidl ; 
and  therefore  all  that  was  urged  by  the  plaintiff^s  counfel  in 
refpeft  of  thofe  afts  was,  that  by  them  the  ftat.  i  Jac.  i.  r.  4. 
was  not  altered,  but  enforced  ;  and  therefore  the  only  matter 
*  to  be  coufidered  is, 

Firft, 
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tirft,  What  would  be  the  operation  and  effeft  of  the  ftatute    J^^l'^H^''^ 
I  Jac.  I.  r.  4.  if  the  others  had  not  been  made. 

Secondly,  If  the  ftat.  I  Jac.  i.  r.  4.  be  inforced,  or  repealed, 
or  altered  by  the  fubfequent  ftatutes. 

As  to  the  operation  and  effe£t  of  the  ftat,  i  Jac.  i.  c.  4.  by 
which  it  is  enabled,  that  every  perfon,  l^c.  who  (hall  go  or 
(hall  fend  any  child,  fftc.  beyond  fea,  to  the  intent  to  eater  into 
any  college,  feminary,  houfe  of  Jefuits,  Wr.  to  be  inftrudlcd  in     *- 
the  Popi(h  religion,  isfc.  the  perfon  fending,  bfc.  (hall  forfeit 
100  /.  and  the  perfon  pa(ring  with  fuch  intent,  iffc.  (hall  in 
rcfpe£l  of  himfelf  only,  and  not  of  his  heirs  or  pofterity,  be  dif* 
abled  to  inherit,  purchafe,  take,  have  or  enjoy  any  manors, 
lands,  C^r.  and  that  all  eftates,  terms,  and  other  interefts  here- 
after to  be  made,  fufiered  or  done,  to  or  for  the  ufe  or  behoof 
of  fuch  perfon,  (sfc.  (hall  be  void,  and  any  in  fuch  feminary, 
t^c*  who  (hall  not  return  in  a  year  and  fubmit,  fcfr.  (hall  in 
rcfpcdl  of  himfelf,  and  not  of  his  heirs   or  pofterity,  be  dif- 
abled  to  inherit,  have  or  enjoy  any  manors,  lands,.  ^c»  provid* 
cd  if  any  perfon  fo  fent,  fending  or  being  in  fuch  feminary, 
i^c»  (hall  after  become  conformable,  isfc.  he  (hall  be  difcharg- 
ed  of  all  fuch  difability. 

Upon  this  ftatute  it  was  difficult  to  tell  the  efFedl  of  this 
cbufe,  what  was  the  confequence  of  the  difability,  and  who 
(hould  have  the  land  of  a  perfon  difabled  during  his  difabi- 
lity. 

The  Counfel  for  the  plaintiff  have  infifted,  that  where  the 
(cftate  defcended  before  the  difability  incurred,  he  was  only 
difabled  from  taking  the  profits  ;  but  where  the  defcent  was 
after  the  difability  incurred,  there  the  difability  prevented 
him  from  taking  the  defcent.  But  it  would  be  a  hard'ton- 
ftru£^ion  of  the  fame  words,  to  make  here  a  different  inter- 
pretation, which  will  not  ferve  all  cafiss  upon  this  aft,  tho*  it 
ferves  the  cafe  of  the  plaintiff  in  the  prefent  queftion  :  for  if 
an  eftate  in  fee  was  to  defcend  to  a  perfon  difabled,  if  he 
could  not  take  it  by  defcent,  who  (hall  take  the  lands  ?  His 

Qjl  heirs 
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heirs  cannot  have  them,  for  mn  ejl  hares  vtventis^  and  he  can- 
not claim  as  heir  to  him  in  his  life  ;  and  therefore  by  fuch  a 
conftruftion  none  can  take  them  ac  all ;  and  then  the  perfon 
difubled  fliall  have  the  bf^ds  from  neccffity,  for  no  one  can 
take  them  from  him.  If  the  perfon  difahled  (hall  purchafc 
lands,  his  heir  (liall  not  have  them,  as  his  heir  till  after  his 
death  ;  and  therefore  the  purchafer  muft  have  the  lands,  for 
no  one  can  recover  them  from  him. 


Can  ] 


When  an  i£t  nf 
parlument  gVet 
a  forfrturc  ge-' 
nerally,  the  law 
Heterminei  that 
the  King  (hall 
have  ir.    !i(iOore 
a38.pl.  -,71. 
X1C0.6&   b. 

lO.MoJ,   17  f. 

S.  C.     I  Scr. 
313.8.0. -,ss. 
XI  Mod.  367. 
S.  C.  Vin.  Abr. 
Tit.  Forfiiturt^ 
l\)  pi.  6. 
(tf)  3  Le?.  1S9. 


The  difability  in  this  aft  is  not  like  the  difability  of  a 
monk  (2),  or  a  man  profcfTed,  for  he  is  dead  in  law;  but  a  per- 
fon difabled  by  this  a£l  is  not  dead  in  law,  nor  fubje£l  to  an 
abfolute  incapacity,  for  he  (hall  enjoy  the  lands  after  his  con- 
formity. 

And  therefore  the  natural  conftrufiion  of  the  words  is, 
That  he  fliall  be  difabled  from  taking  the  profits  of  the  lands  ; 
and  when  this  conflruftion  is  allowed,  where  the  defcentwas 
prior  to  the  difability  incurred,  it  will  be  reafonable  that  the 
fame  words  (hould  have  the  fame  conftruftion,  where  the  dc- 
fcent  is  fubfequcnt  to  the  difability. 

And  this  is  not  only  the  natural,  but  alfo  the  legal  con- 
ftruftion  of  the  words  5  for  when  the  aft  gives  a  forfeiture  of 
the  profits  of  the  land,  and  does  not  fay  who  (hall  have  the 
forfeiture  ;  this  being  for  a  public  crime  and  offence  againft 
the  government,  the  law  will  give  the  forfeiture  to  tlie  King  : 
for  though  for  a  private  wrong  the  penalty  (hall  fomctimes  by 
way  of  recompence  (3)  belong  to  the  party  grieved,  yet  for  a 
public  offence  the  law  will  give  the  forfeiture  to  the  King^  at 
the  Head  of  the  public  ;  fo  it  was  refolved  2  VenL  268,  [a) 
So  in  other  cafes,  if  the  ftatute  does  not  fay  to  whom  the  for- 
feiture (hall  belong,  it  (hall  of  neceffity  belong  to  the  King ; 


(2^  There  is  no  longer  «ny  legal  efta- 
bli(hr).enc  tor  profiJjLd  pcfins  \ii  -ng- 
land,  iliereiorc  the  law  idfjcdim;  them 
is  become  oblwkic.     Haig.  Co.  Lilt, 


(3)  The  fiat.  2  &;3  Eiko.  6.  f.  13. 
which  gi>es  the  foriciturcot  treble  the 
value  for  tne  not  fctting  oat  of  tithes, 
is  ofchisdcicription.     a  (nil.  650. 

for 
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for  it  cannot  belong  by  implication  to  one  fubjeft  more  than     Thornbt  v. 
to  another* 

So  upon  the  ftatute  I  Jac.  it  was  uncertain  whether  the 
King  was  intitled  to  the  penaky  before  conviftion.  But  all 
thofc  doubts  are  explained  by  the  ftatute  3  dr.  2.  r.  2*  The 
ftatuie  3  Jac.  feemstobe  intended  for  another  purpoie;  for 
by  that  it  was  enadled,  that  if  the  children  of  any  fubjcft,  to 
prevent  good  education,  or  for  any  pthcr  caufe,  be  fent  or  go 
beyond  fea  without  licence,  lie.  they  (hall  take  no  beneiic  by 
gift,  conveyance,  defcent,  devife  or  othcrwife  of  or  to  any 
lands,  lie.  till  he  being  eighteen,  take  the  oaths,  lic^  But  in 
the  mean  time  the  next  of  kin  not  being  recufant,  bTr.  fliall 
enjoy,  l^c^ 

This  ftatute  3  Jac.  was  not  intended  to  repeal  the  ftatute 
I  Jae.  and  does  not  prohibit  the  fame  ofFcnce  ;  for  by  the  fta- 
tute I  Jac.  the  perfon  fent  to  be  educated  in  feminaries,  lie.  [212] 
was  reftraincd  from  taking,  lie.  By  the  ftatute  3  Jae.  any  per- 
fon going  beyond  feas  witliout  licence,  He.  though  "he  never 
was  in  any  feminary,  He.  and  though  he  goes  for  any  caufc 
whatfoever,  lie.  and  therefore  Tredway*^  cafe,  {a)  Hob.  73.  (^j  jenk.297. 
does  not  relate  to  the  ftat.  i  Jae.  \  ^  \Zui%^ 

But  by  the  ftatute  3  Car.  the  intention  appears  to  be  for 
the  fame  purpofe  as  the  ftatute  i  Jae.  for  the  title  is  to  re- 
ftrain  the  paffing  or  fending  any  to  be  Popiflily  bred  beyond 
fea. 

So  the  preamble  takes  notice,  that  divers  have  fent  children    ^t,^  ^j^,^  .  ^^^ 
to  be  bred  up  in  Popery,  notwithftandin^  the  rcftraint  by  the    '•*^*  ^'^^^^^* 
ftatute    I   Jae.  and    therefore,    it  ena£ls,   that   the    ftatute*  th^nn.  fere- 
of  I  Joe.  be  put  in  due  execution,   and  it   extends    to  all    ^\*^^^\  j^^, ,. 
offences  reftrauied  by  the  ftatute    r   yne.  and  more  ;  for  any    '*  ^ 
fent  intoPopifli  families  to  be  inftrufted,  lie.  will  be  witl;ia 
the  ftatute  3  Car.  i.*  as  well  as  perfons  fent  to  colleges,   tie. 
So  it  extends  to  all  monies,,  lie.  fent  for  the  relief  of  any  fuch 
children,  lie.  which  was  not  within  the  ftatute  of  i  Jae.  (6  it 
gives  the  fame  penalty  againft  any  perfon  fendin,?j,  lie.  (who 
by  the  ftatute  of  i  Jae.  was  only  to  forfeit  100  /•)  as  rgainft  the 

0^3  perfon 
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Thorkby  w.     perfon  fciit ;  fo  it  gives  the  penalty  only  upon  convidion  b? 
s  indictment  or  mtormationy  which  was  not  declared  before  by 

the  ftatute  i  Jac.  fo  it  gives  all  the  penalties  mentioned  in 
the  ftatute  i  jac*  and  alfo  that  the  oflFender  (hall  not  fue  nor 
be  a  legatee,  t^c,  fo  it  fays  he  fliall  forfeit,  isfc.  (in  the  fame 
words  as  are  ufed  in  i  yac»)  to  the  Crown,  i^c.  which  was 
not  cxpreffed  in  the  ftatute  i  Jac, 

So  it  requires  conformity  in  fix  months,  which  by  the  fta* 
tute  I  Jac.  might  be  at  any  time,  and  upon  conformity  re- 
ftores  the  party  to  his  lands,  and  does  not  difcharge  the  other 
difabilities,  whereas  the  difcharge  by  the  ftatute  i  yac,  was 
general. 

Theftat.jCtr.i.       The  ftatutc  of  3  Car.  i.  f.  2.  therefore  does  not  repeal,  but 

enforcM^'h^ftaf   enlarges  and  enforces  the  ftatute  i  Jac.  by  which  it  appears, 

I  Jac.  I.  c.  4.       that  the  meafure  of  the  difability  in  the  ftatute  of  i  Jac*  muft 

be  governed  by  the  ftatute  3  Car.  i.  r.  2.  and  tho'  offences 

before  the  ftatute  3  Car.  continue  punifliable  by  the  ftatute 

I  ^'S-  ]       I  Jac.  yet  all  oflences  fince  the  ftatute  3  Car.  are  to  be  pu* 

nifhed  according  to  the  diredion  of  the  ftatute  3  Car.  and 

confequently  the  difability  and  forfeiture  upon  the  ftatute  i 

Jac.  and  3  Car.  will  be,  that  the  perfon  difablcd  fliall  lofe  all 

his  lands  to  the  King  upon  conviction  during  his  life,  if  he 

does  not  afterwards  conform. 

And  for  thefe  reafons  judgment  was  given  for  the  defen- 
dant in  the  Common  Picas. 

But  it  was  now  argued  in  the  King's  Bench,  upon  a  writ  of 
error,  by  Sir  Thomai  Powis  King's  Serjeant, 

Firft,  That  by  the  Statute  i  Jac.  i.  r.  4,/  6,  Char/es  Lord 
Gerrard  was  a  perfon  difabled  from  taking  the  eftate,  and 
that  his  brother  Philip  being  under  the  fame  difability,  could 
not  take  the  eftate-tail  in  remainder  limited  to  him,  and  con- 
fequently the  remainder  in  fee  to  the  leflbrs  of  the  plaintiff 
fliall  take  efTeft,  and  the  eftate  vcft  in  them. 

'Secondly,  That  the  Stat.  3  Jac.  i.  and  the  Stat.  3  Car. 
make  no  alteration  in  the  conftruftion  of  the  ftatute  i  Jac.  i. 

Thirdly, 
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Thirdly,  That  the  recovery  fuffercd  by  Charles  Lord  Ger- 
rard  will  of  confcqucnce  be  void. 

As  to  the  firft  point  he  argued,  tliat  the  Statute  i  Jac. 
was  made  at  a  critical  junfture,  when  there  was  a  great  con* 
tcft  between  the  Papifts  and  thcProteftants,  and  therefore  the 
Legiilature  without  doubt  intended  a  fevere  penalty  upon 
thofe  who  educated  their  children  in  Popery.  The  Statute 
27  £7/2.  r.  2.  /.  5.  which  prohibits  fending  relief  to  any 
Jefuit,  bV.  or  any  other  in  feminaries,  was  but  a  temporary 
law ;  and  therefore  by  the  Stat,  i  Jac,  the  reftraint  was 
pofitive  and  perpetual,  and  the  offender  is  put  under  a  dif- 
ability  to  inherit,  purchafe,  take,  .have  or  enjoy  any  manors, 
lands,  isfcm  which  words  import  that  he  (hall  be  difabled  to 
inherit,  purchafe,  or  take  any  lands,  tsfr.  fo  as  that  lands 
ihall  never  veil  in  him,  if  the  difability  was  incurred  before 
defcent  or  purchafe;  that  he  (hall  be  difabled  to  have 
or  enjoy  them^^  if  they  were  vefted  before  the  difability  in- 
curred. ^ 

And  that  by  thefe  words  lands  never  can   vcft  in  fuch        t  ^'4  J 
perfon  who   is  not  capable  of  taking,  is  evident  from  the   iRoulk^p^iS. 
words  themfelves,  and  was  fo refolved  it  Co.  i.  i.  Lord Z>^- 
Jaware*s  cafe,  that  William   was  not   Baron,    but  oilly  an 
Efquire,  by  which  it  appears,  that  the  Barony  never  veiled  in 
or  defcended  to  him. 

So  by  the  Statute  (a)  1 1  (sf  12  ^.  3.  the  words  are  in  the  («)  St.  n  &  is 
Statute  I  Jac*  by  wliich  the  perfon  difabled,  who  cannot  in- 
herit,  purchafe  or  take,  cannot  take  by  difTcifin,  or  by  a  tor- 
tious entry  take  or  gain  any  freehold,  for  if  he  could,  the 
aft  would  be  evaded  :  So  in  cafe  of  fimony  the  perfon  is  quite 
difabled  for  ever.  (4) 

If 


Vr.3.  c,4. 


(4)    Thi«  aiTerdon  muft  be  taken  in  any  other  be«iefice.  — The  fcllowing 

arelb-idted  ienfe.     If  a  perfon  is  privy  words  of  the  itatute  are    very  plain 

to  aiimoniacal  contradt,  he  is  for  ever  to  this  purpofe,  *'  And  the  perfon  fo 

difabled  from  being  prcfented  to  that  corruptly  taking,  procuring,   feeking, 

ifff(^if«  which  was  the  objeAof  the  con-  or  accepting  any  fuch  benchce,  digni- 

tra^;   but    this   difability  extends  no  ty,  prebend  or  living,   (hall   thereu}on 

farther^  and  he  ftill  remains  elcgible  to  and  from  thenceforth   be  adjudged  a 

CL4  diiabJed 
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will  be  defeated,  though  it  appears  by  the  a6l  that  he  fliall 
take  \  that  is  a  miflake  \  for  when  the  right  of  the  heir  is 
faved  by  the  aft,  he  (hall  take  by  defcent,  though  the  eftate 
never  vetted  in  his  anceftor  5  as  in  the  cafe  of  Ix>rd  Dela^ 
v)are  it  was  holden  that  the  fon  took  the  Barony  by  defcent, 
though  it  never  was  in  his  father  \  and  it  would  be  unrea« 
fonable  to  make  fuch  a  conftru£lion  of  the  ftatute  in  order  to 
prcferve  the  right  of  the  heir  or  of  pofterity,  which  is  but  the 
fecondary  intention  of  the  ftatute,  as  would  defeat  the  primary 
intention  of  the  ftatute  (Wz.)  the  difabling  the  offender. 

With  regard  to  the  proyifo,  that  the  offender  fliall  be  dif- 
charged  from  his  difability  upon  his  conformity,  without  any 
words  of  reftitution,  it  feems  to  be  added  for  the  fatis£a£lion 
of  fome  ignorant  fiurgefs,  or  fliall  ferve  the  heir  in  pleadings 
to  make  his  defcent. 

The  words  of  the  a£t»  that  he  fliall  be  incapable  to  take 
any  lands,  manors,  C^r.  cannot  be  fatisfied  by  a  difability 
to  take  the  profits  of  the  land  %  and  if  the  intent  of  the 
ftatute  had  been  fuch,  it  would  have  been  faid  in  exprefs 
words,  and  another  would  have  been  named  to  take  the  pro* 
fits  in  the  interim,  as  it  was  in  the  Statute  3  "Jac.  and  the 
r  2 1  c  1  omiffion  of  one  to  take  the  profits  in  the  interim  was  pro- 
per, where  the  eftate  never  vcfted  in  the  party.  If  it  be 
faid  that  the  King  fliall  take  the  profits,  yet  it  would  be  in 
the  power  of  the  party  to  prevent  tlie  King  by  alienation,  an4 
therefore  fuch  a  conftrudion,  as  does  not  allow  the  eftate  to 
veft,  anfwers  better  to,  and  promotes  the  end  of  the  ftatute, 
which  ,wouId  be  avoided  if  the  party  could  difpofe  of  his  eftate, 
which  he  might  do  if  it  vefted  in  him  ;  and  fuch  conftruftion 
will  the  better  deter  parents  from  fending  their  children  to  be 
educated  beyond  fea,  when  they  find  it  to  be  fo  penal ;  and 
so  Mod.  117.      Judges  ought  by  their  interpretation  to  make  laws  for  the  pro- 


difabled  pcrfon  in  lawto  have  or  enjoy  iRolI.  Rep.  237.  3  Bulfl.91.  Hob.  75. 
the  fame  benefice,  dignity,  prebend  or  Cun.  Law.  of  Sim.  33.  Cro.  Jac.  j86. 
living  ecclefiaftical."  Hat.  31  Eliz.  c.  6.  Gibf.  Cod.  801.  .AbfclutedUulMlity  is 
f.  5.  RoJIc  is  cf  the  fame  opinion  re-  the  punilhxnent  of  fimony  by  the  Ca- 
fpc^ling  the  coaftruftion  ef  vbc  ftatuip.    nonl*aw.    3  Burn's  E.  L.  p.  347. 

motion 
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motion  of  religion  anfwcr  their  defign,  though  the  words  may 

bcimpcrfeft  for  that  purpofe.     Hob.  157.     11  C^.  70,  71. 

more  efpccially  when  the  M'ords  are  plain  and  pofitive,   as    ^""^  'nftjj^ 

here ;  and  penal  laws  have  been    conllnicd  by  intendment,    by  intendment. 

II  Co.  34.  and  it  cannot  be  denied  but  that  tlie  mifchief  in-      ^*  '  io-4«« 

tended  to  be  remedied  by  this  aft  is  very  great  with  regard 

to  religion.    It  is  alfo  a  rule  in  the  conflruftion  of  ftatutes  in 

dubio  to  adhere  to  the  words,  and  by  the  words  no  common 

perfons  can  think  any  thing  clfe  was  intended  but  that  the 

offending  party  fiiould  never  take  any  lands,  i^c.     The  con- 

ftru&ion  on  the  other  fide  is  advanced  only  to  preferve  the 

eftatc  to  the  heir,  but  there  is  no  ncceffity  that  the  heir  fliall 

be  excluded  by  our  conflruftion  ;  for  in  Lord  Delaware's  cafe 

it  was  refolved,  that  tne  heir  (hould  take  the  Barony,  though 

it  never  vefted  in  the  anceftor.  ' 

But  it  is  aiked,  in  whom  (hall  the  eftate  be,  if  it  is  not  la 
the  party?  furely  it  (hall  not  be  in  him,  if  it  can  be  in  ;inj 
other,  for  the  ftatute  fays  cxprcfsly  to  the  contrary;  £jf  vspe^ 
rina  ejt  conJlruEHo  qua  corrumpit  vifcera  Uxt(}jm     All  that  i^  a 
neceflary  confequence  of  a  ftatute,  is  as  ftrong  as  if  it  was  in 
the  ftatute  itfelf.     Hob.  293.     Brook  Tit.  Coron.  204.     If  a 
ftatute  fays  a  man  fliall  lofe  vitam  ist  membra^  it  will  he 
felony,    tho'  the  ftatute  does  not  name  tlie  offence  felony^ 
And  therefore  Judges  ought  to  inlarge  the  cOnftruftion  of  Ji 
ftatute  in  favour  of  the  intention,  and  not  oppofe  rules  of 
law  to  defeat  the  intent.     In  whom  then  fliall  the  eftate  be  ? 
It  cannot  go  to  the  King,  if  it  never  was  in  the  party  ;  it  can- 
not go  to  the  iflue  in  tail,  for  non  ejl  hares  viventis.     And      C  ^'^  J 
therefore  of  ncceflity  it  muft  go  to  him  in  rcvcrfion.     It  is 
then  objefted,  how  fliall   it  return  to  the    party  upon   his 
conforming?  for   the  ftatute  has   no   words  of  rcftitution. 
To  which  I  anfwer,   that  the  intent  of  the  aft  is  not  clear, 
that  the  eftate  which  is  gone  to  another  ftiall  rcveft  upon  con- 
formity ;  but  if  the  intent  be  fo,  the  fame  aft  which  make* 
tlic  incapacity  makes  it  reveft,  and  therefore  there  is  no  ne-   Wl^erc  » fttt«te 
ccflity  for  any  words  of  reftitution  ;  as  where  a  ftatute  re-   ,eje«l,  the  for- 
peals  another  aft  of  repeal,  the   forir.cr  ftatute  is  revived   ~J|*"*'**"*' 
without  any  words  for  that  purpofe  5  and  it  is  no  new  cafe,    4  *»*•  1»S^ 
Jlut  an  cftafe  ftiall  ceafe  for  a  time  by  virtue  of  aa  aft  of  Par-   1  bi.  CoaL  00. 


lament,  ^^,^^1 


2l6 
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Hament,  and  afterwards  revive,  as  appears  by  the  Prince's 
cafe,  BCo.  17,  a.  27.^.  So /J/iyw.  355.  in  the  Earl  of  D^- 
iy*s  cafe,  it  is  faid  that  the  Judges  ought  not  to  conftrue  the 
limitations  of  an  a£l  of  Parliament  made  for  a  particular  pur- 
pofe  by  the  ftridt  rules  of  law,  for  the  Parliament  can  con- 
troul  the  rules  of  law,  13  Co.  64,  can  make  a  freehold  ceafe 
as  if  the  party  was  dead.  So  by  {a)  21  //.  8.  the  freehold  of  a 
perfon  who  accepts  a  fecond  benefice  with  cure  ceafes.  6  Co. 
40.  L  The  conftruftion  6f  ftatutes  ought  to  be  according  to 
the  rules  of  reafon  and  convenience.  Hob.  346.  for  laws  are 
mzdefecurjdum  ttquum  ^  bonum^  agreeable  to  the  rules  of  na- 
tural equity,  which  is  Lex  leguwy  Hob.  224.  and  therefore 
where  the  intention  of  a  law  cannot  be  attained  by  a  conftruc- 
tion  according  to  the  ufual  rules  of  common  law,  tlie  Judges 
ought  to  intend  that  tlie  Parliament  Maived  them,  as  in  the 
Prince's  cafe,  8  Co.  16.  b.  Where  the  Dukedom  of  Corn^ 
ivall  was  limited  f/^m  duct  l^ipftus  fef  harcd^ fuof^ Regum  AngV 
filits  primogemf  ($  dtSti  loci  dnc'iF  haredh^  fuccejfuris ;  upon 
which  it  was  refolvcd  that  the  Dukedom  fliould  defcend  to  the 
cldcft  fon  of  the  King,  and  fuch  King  who  is  heir  to  Prince 
Edward^  who  fhould  take  in  the  life  of  his  father,  which 
could  not  be  by  the  rules  of  law. 

There  are  many  cafes  where  by  afl  of  Parliament  an  cftatc 
may  ceafe  for  a  time,  and  afterwards  revive,  ceafe  as  to  one, 
'and  revive  as  to  another;  as  in  Beaumont's  cafe,  ^Co.  138. 
Hob.  257.  So  where  baron  and  feme  are  tenants  in  tail,  to 
them  and  the  heirs  of  their  bodies,  and  the  baron  levies  a 
fine  and  dies,  the  eftate  revives  as  to  the  wif^  who  fhall  be 
tenant  in  tail,  and  then  ceafes  as  to  the  ifTue,  who  (hall  be 
barred  by  his  father's  fine. 

So  an  cflate  may  be  in  abeyance  foi;  a  time.  1  ////?.  345.  a. 
Lit,  /eJ2.  646,  647.  649,  650.  So  a  perfon  ii!  being  fliall  be 
paflcd  over  as  if  he  was  dead,  as  a  man  profeflcd.  2  Ro. 
Ab.  150.  b.  So  an  cftatc  may  go  to  him  in  reverfion,  and 
afterwards  return  ;  as  if  tenant  in  tail  dies  without  ifliic 
born,  and  his  wife  is  enfcint,  if  a  fon  be  afterwards  borif, 
he   fall  take  by  defcent,     t  Co.  8.  *•     Bro.  Tit.  Divorce 

x8. 
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18.     And  therefore  when  die  ftatute  i  Jac.  2.  made  an  inca-   Tho«k«t  v.  . 

,         .  •'  -   Fleetwood* 

pacity  to  take, 

Tlie  next  thing  to  be  confidered  is,  whether  any  fubfequent 
ftatutes  have  altered  the  hw  in  this  point,  and  fo  taken  off  ' 
the  difabiiity. 

It  is  not  contended  on  the  other  fide,  that  there  ever  wa« 
any  exprefs  repeal  of  this  ftatute,  but  the  mod  they  infift  on 
is,  that  it  is  inconfiftcnt  with  the  fubfequent  ftatutes,  and  fo 
implicitly  repealed,  according  to  the  rule,  leges  pojleriores 
friores  amtrarias  abregant. 


"3- 


But  before  he  entered  upon  the  confideration  of  the  con*- 
ftftency  or  inconfiftency  of  the  ftatute,  he  obferved  that  re*  xoMoi^fiS, 
peals  by  implication  are  to  be  ufed  yery  tenderly,  becaufe  they 
infer  a  rery  high  refle£ii6n  upon  the  law-makers,  as  if  care- 
lefsly  and  unknowingly  they  made  inconfiftent  laws.  1 1  £bl 
63.  a.     I  RoL^i.S.C. 

It  was  given  up  in  the  Common  Pleas,  and  agreed  in  this 
Court,  that  the  ftatute  of  3  Jac.  relates  to  different  perfons 
and  different  offences  from  the  ftatute  of  i  Jac*  i.  and 
therefore  he  ftiould  pafs  it  by  and  take  no  notice  of  it. 

The  ftatute  3  Car,  is  that  which  is  fet  up  by  the  otlicr  fide 
to  be  the  governing  aft  and  implicit  repeal  of  the  ftatute  of 
1  Jac.  notwithftanding  it  enadts  it  to  be  put  in  due  execu-      [  2i8  1 
tion  ;  which  is  fufficient  to  that  fliew  that  it  was  not  intended 
as  a  repeal. 

It  was  faid*  upon  a  former  argument,  that  the  ftatute  of 
I  ac.  was  made  upon  a  pinch,  and  when  the  bent  of  the 
nation  was  againft  the  papifts  ;  and  it  being  very  fcvere  upon 
them,  the  ftatute  of  3  Car.  was  made  to  mitigate  thofe 
penalties. 

In  order  to  anfwer  this  pretence,  he  refumed  the  hiftorical 
part  of  the  cafe,  and  confidered  the  circumftances  of  the 
nation  at  the  time  of  making  the  latter  ftatute.  During 
Queen  Elizabeth  and  King  Jameses  reign,  the  people  were 
very  jealous  of  the  dcfigns  of  the  Papifts,  and  therefore  we 
2  fee 
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Thorkiy  «w  fee  by  fcvcral  a£ls  of  parliament  endeavoured  to  fence  againft 
them  as  well  as  they  could.  Upon  King  Charle/s  acceflion 
to  the  Throne,  their  fufpicions  were  rather  incrcafed  than 
diminiflied ;  the  King  was  then  newly  married  to  a  daughter 
of  France,  a  Roman  catholick,  and  feveral  favors  were  at  that 
time  (hewn  to  the  Papills  ;  this  occafioned  great  uneafinefs 
and  difquiet  to  thofe  of  the  protcftant  reformed  religion, 
which  afterwards  broke  out  into  an  open  rebellion,  and 
ended  in  the  murder  of  that  Prince  and  the  baniftimcnt  of 
his  fons. 

It  IS  very  well  known  that  the  Parliament  which  enadled 
this  law  was  far  from  being  acceptable  to  the  Court,  and 
therefore  it  was  fuffered  to  continue  but  a  fliort  time,  and 
then  followed  the  long  intermiflion  of  Parliaments. 

As  this  Parliament  was  not  in  the  intereft  of  the  Court, 
fo  they  were  highly  incenfed  againft  the  Papifts,  who  ^y 
began  to  fear  were  likely  to  gain  ground  upon  them  ;  and 
therefore  they  fet  themf^lves  at  work  to  attack  them  in  that 
which  was  their  weaker  place,  namely,  in  taking  away  the 
eftates  which  were  vefted  before  the  offence  committed.  The 
ftatute  I  Jar.  i .  incapacitated  them  to  take,  and  the  (tatute 
3  Car.  to  keep. 

As  to  which  the  former  ftatute  was  doubtful ;  if  it  ihould 
be  conflrucd  that  the  meafure  of  all  thefe  difabilities  muft  be 
by  the  ftatute  3  Car.  then  that  Parliament,  inftead  of  diftrefs- 
[  219  ]  ing  the  Papifts,  as  was  intended,  has  rendered  their  condition 
more  eafy }  for  on  the  ftatute  3  Car.  a  convi£tion  is  requi- 
fite,  to  avoid  which  they  may  keep  abroad,  and  have  the 
profits  of  their  eftates  tranfmitted  to  them  ;  for  they  will  be 
out  of  the  reach  of  any  procefs  ncccflarily  previous  to  a 
conviclion. 

But  the  main  end  and  defign  of  this  latter  ftatute  (which 
has  not  been  mentioned)  was  to  lay  a  heavier  punifliment  on 
the  pcrfon  fending,  who  before  forfeited  100/.  only;  the 
child  fcnt,  wlio  was  the  moft  innocent,  bore  all  the  refentment 
of  the  ftatute,  whereas  now  both  arc  put  upon  the  famcle\cl, 

and 
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tod  fomc  new  difabilities  are  created ;  as  being  executors,  J"*"'**'^^! 
&r.  and  it  likewife  extends  to  private  fchools,  which  the  odier 
did  not. 

Thirdly,  He  came  then  to  confider,  what  influence  the 
common  recoveries  and  the  life  of  Philip  will  have  in  pre- 
judice of  the  Duchcfs's  title. 

Now  as  to  this  point  he  infifted,  that  what  he  fet  out  with 
will  principally  govern  it ;  for  if  the  fecond  Charks'ncvtx  had 
the  eftate  in  him  (as  according  to  my  former  reafoning  he 
never  had)  then  the  recoveries  will  be  void»  as  fufFered  by  a 
perfon  out  of  pofTeffion ;  as  if  the  ifTue  in  tail  (hould  fuffer  a 
recovery  in  the  life-time  of  his  father. 

A  fine  indeed  he  may,  but  that  is  by  the  exprefs  provifion 
of  the  ftatute  32  H.  8.  c.  36.  As  to  tlic  life  oi  Philips  his 
obje£lion3,  as  to  the  eftate's  being  in  abeyance,  and  the  way 
he  had  (hewn  how  ke  or  his  \S\xc  may  be  reftored  on  confor- 
mity, will  be  fufiicient  to  remove  that  obftacle. 

But  to  come  clofcr,  fay  they,  whilft  there  is  ifliie  the  rc- 
verlioner  cannot  enter.        ^ 

He  denied  that;  in  this  cafe  iflue  mud  be  heir  of  the  body. 
Hobm  346.  Dy.  332.  Plow.  560.  and  he  mud  be  iflue  in-* 
heritable,  which  Philip  is  not  \  he  is  difabled,  and  cannot 
call  for  the  eftate  according  to  i  Vent,  4  x  7.  He  is  to  be  con- 
fidered  in  confanguinity,  but  nbt  as  heir ;  and  if  he  him- 
felf  cannot  take,  his  iifue  cannot,  (admitting  him  to  have  r  220  1 
iflfuc,  which  is  not  found,  and  is  not  fo  in  fa£l ;  fo  that  the 
argument  is  only  from  a  poi&bility  of  his  having  iflue)  for  it 
is  not  enough,  that  he  has  ifliie,  unlefs  fuch  iflue  be  heir 
of  the  body  to  claim  the  intail ;  and  heir  of  the  body  he 
cannot  be  in  the  life  of  Philips  for  nemo  eft  hares  vsventis. 
My  Lord  Coke  i  Injl.  377.  a.  puts  the  cafe  of  tenant  in 
tail,  to  him  and  the  heirs  male  of  his  body,  and  he  has  Iflue  a 
daughter,  who  has  ifliie  a  fon  ;  a  grandfon,  fays  he,  fliall  not  c«.  tict.  tj.  ■• 
keep  out  the  reverfioner,  though  he  be  heir  of  the  body,  be-  J^JJtii"^' 
caufe  he  does  not  derive  his  defccnt  through  males  i  'tis  faid 

of 


no 

TiioBirsr  tr» 
Flsstwoodo 
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o£an  exile,  or  one  baniflied,  quodperdidit  patriatn^  and  it  wilt 
found  as  well  of  PhUip^  quodperdUit  patritnomumm 


We  are  not  obliged  to  wait  for  the  poilibility  of  his  con- 
formity  \  ihall  an  eftate  ftand  fufpended,  becaufe  'tis  poffible 
s  Str.  337.  36A.  an  alien  may  be  naturalized,  or  a  monk  be  derained?  {a)  Cro, 
fL^je^S.}:^  -B//Z.  422.  29A//IPI.61.  Plo%u.^^T.  indeed  fays,  there 
might  be  an  occupant  in  that  cafe  \  but  this  was  faid  only 
arguendo,  and  'tis  contrary  to  Telv.  9.  2  RoL  Ab.  151,  ija. 
for  he  muft  claim  by  a  que  ejlate. 

If  an  advowfon  be  granted  to  A,  for  the  life  of  B.  and  i/. 
dies  before  a  vacancy,  the  grantor  (hall  prefent,  and  there 
fliall  be  no  occupancy. 


(«)St.*W.& 


sHawk.P.C. 

560. 

10  Mod.  365. 
2'Rro.  P.C.  209. 
1  Str.  362. 


(0  Hob.  75. 
3  loft.  1 54. 
Cro.Jac.  3S6. 
%  Gibf.  Cod. 
Sot. 
'  3  Bttrn*s  E.  L. 

F-347. 
sHiwlkP.C. 

559- 
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The  next  thing  relied  upon  by  the  defendants  is  the  ad  of 
{b)  2W.l^  M.  of  a  general  pardon,  which,  fay  they,  has 
cured  all.  This  has  been  fufficiently  anfwered  by  thofe  who 
have  argued  before ;  as  there  arc  exceptions  in  it,  and  as  it  is 
not  found,  the  Court  cannot  take  notice  of  it.  HaU^s  PI.  Cor. 
252.  Cro.  Eliz.  125.  I  Keb.  20.  1  Lev.  26.  S.  C.  Bi\ 
Tit.  Char,  cf  Pardon,  46.  P/eadwg,  124.  8  E.  4.  7. 
4H.  'J.  8.  the  general  wonis  might  pardon  the  offence,  but 
would  not  reftore  the  forfeitures  without  fpecial  words. 
I  Lev,  I20.  I  Sand.  362.  S.  C.  If  (r)  fimony  be  pardoned, 
yet  that  does  not  operate  fo  as  to  reftore  the  offender  to  the 
living.  5  Mod.  15. 

The  lad  thing  they  object  is,  that  Charles  was  in  poffeffion 
all  his  life,  and  therefore  the  recoveries  are  good ;  but  was 
this  any  other  pofleffion  tlian  that  of  a  wrong-doer  ?  A  monk 
might  be  a  diffeifor,  and  yet  it  will  not  be  pretended  that  he 
had  any  legal  eftate  in  him ;  no,  he  was  but  an  occupant  at 
beft  \  and  in  this  cafe  Charles  was  no  more  ;  he  had,  'tis  true, 
a  pernancy  of  the  profits,^  but  that  is  all ;  he  had  not  fuch  a 
poffeffion  and  freehold,  as  to  enable  him  to  bar  the  remainder 
by  coming  in  as  vouchee  in  a  recovery. 

He  defircd  to  know,  whether  it  will  be  pretended,  that  if 
a  Papift  at  this  day,  fince  the  ftatute  of  JT.  3.  fliould  get 
into  poffeffion,  and  receive  the  profits  of  any  eftate,  whether 

he 
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he  can  be  deemed  to  be  in  legal  aftual  poffeffion  ?  certainly   yl"^*"*^^; 
he  cannot ;  he  cannot  take  advantage  of  his  own  wrong } 
and  no  more  (haU  the  tortious  entry  of  Charles  (for  fuch  it 
was)  enure  to  his  benefit,  and  turn  to  the  prejudice  of  us 
who  are  in  reverfion. 

He  faid  there  was  one  thing  more  which  they  prefs  upon 
him,  and  that  is,  that  he  could  (hew  no  inftance  where  this 
ad  has  been  put  in  execution  in  the  manner  he  was  contend- 
ing for,  or  indeed  in  any  other  manner. 

But  he  thought  he  might  retort  the  argument  upon  them, 
and  demand  to  know  if  they  can  produce  any  cafe  which 
feems  to  look  their  way,  and  fo  much  as  countenance  the 
conftru£lion  they  have  fet  up ;  the  truth  in  the  matter  is 
ilill  at  large,  and  no  argument  can  be  drawn  by  either  fide. 

Many  ftatutes  there  are  in  full  force  upon  which  there  arc 
no  footfteps  of  any  proceedings  for  many  years;  and  as  to  this 
particular  ftatute,  he  could  give  them  a  very  good  reafon  why 
it  was  never  yet  drawn  in  qucftion  ;  they  of  the  fame  reli- 
gion will  never  take  advantage  of  it,  and  thefe  are  people  who 
moftly  have  it  in  their  power  ;  though  in  our  cafe  indeed  the  , 
reverfioner  is  a  proteftarrt ;  befides,  'tis  very  difficult  to  prove 
a  foreign  education,  and  a  being  fent  abroad  with  the  intent v 
for  the  Jefuits,  though  they  were  caught  in  this  cafe,  will 
never  be  caught  again. 

None  but  a  man  of  Duke  Hami/ton*s  application  and  intercft       p     ^^  J-i 
could  have  brought  them  over ;  but  now  they  know  the  con- 
fequence,  they  will  never  be  prevailed  with  to  give  the  fame 
tefttmony  ;  and  as  this  is  the  firft  cafe  upon  the  ftatute,  fo  in 
all  probability  it  will  be  the  laft. 

Sir  Edward  Northej  cont^ :  I  ftiall  not  need  to  go  about  to 
prove  a  title  upon  this  record  for  the  defendants ;  for  they 
have  a  prior  poffeffion,  and  that  is  fufficient  againft  the'plain- 

tiiF,  who  muft  recover  upon  his  own  ftrcngth. 

• 

The  plaintiff  relies  on  the  ftatute  of  i  Jat.  only,  but  in  my    ,  sir.  363, 
argument  I  ftiall  put  them  all  together,  and  admit  them  to  be 

con- 
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J««twopII  confiftcnt ;  for  my  Lord  Coke  fays,  where  there  arc  fcvcra! 
ftatutes  relating  to  the  fame  matter,  one  muft  not  be  Cnglcd 
out  from  the  reft,  but  the  conftrudion  muft  be  uniform  upon 
them  all. 

The  three  ftatutes  now  in  queftion  were  all  made  with  the 
fame  view,  and  to  prevent  the  fame  mifchief ;  that  was  to  be 
brought  about  by  laying  puniftiments  upon  the  offenders,  and 
thereby  oblige  tliem  to  conform. 

There  are  two  forts  of  offenders,  thofe  who  fend,  and 
thofe  who  are  fent ;  and  thefe  latter  forfeit  only  the  profits 
of  their  eftate  5  and  that  was  taken  to  be  the  confequence  of 
the  ftatute  at  the  time  of  making  it  i  and  therefore  the  ftatute 
3  Jac,  does.,  not  make  any  new  law,  when  it  fpeaks  of  the 
profits,  but  only  dire£ls  the  particular  application  of  them  to 
the  next  proteftant  of  kin,  which  under  the  ftatute  i  Jac. 
the  King,  as  Pater  patrU,  was  intitled  to.  2  Fent.  187. 
Woodward  and  Fox, 

The  plaintiff  does  not  make  the  cafe  on  the  ftatute  i  Jac. 
which  refpcfts  only  the  intent,  but  has  brought  it  within 
the  words  of  the  ftatute  3  Car.  for  it  is  found,  that  they  were 
adually  educated;  which  is  carrying  the  intent  to  the 
education. 

I  fhall  put  every  thing  out  of  the  way  but  the  operation 
of  the  ftatutes,  as  to  defcents  *,  I  would  fain  know,  if  this 
•C  MJ  J  were  an  eftate  in  fee  dcfcended,  who  ftiould  have  it ;  the  heir 
according  to  their  maxim  cannot  \  and  (kail  it  efcheat  to  the 
Lord,  as  though  the  whole  eftate  was  fpent ;  can  it  be 
thought  that  the  ftatute  intended  to  favour  the  JLord  or 
rcverfioncr  more  than  the  innocent  iffue?  he  muft  be  pre- 
judiced, unlefs  it  be  conftrued  that  the  profits  only  are 
forfeited. 

The  conftrudion  muft  be,  that  the  anceftor  fliall  take  no 
benefit ;  that  is,  he  fliall  not  take  for  the  benefit  of  himfelf^ 
but  he  (ball  take  for  the  benefit  of  his  pofterity. 

The 
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The  ftatute  ti  V  nW.-i.  (a)  hasthe  words,  be  difahled  tM.niT.. 

to  inherit  or  take  \  but  yet  in  the  cafe  (5)  of  Pye  {})  and  GorgCy  ^^^  ^t.  1  u  fc 

I  July  1709.  in  Cam^^   it  was  holden,  that  the  fubfcquent  i»w.3.c4. 

words  had  controuled  the  former,  and  only  carried  away  ^  il)i  Cq.  Aht* 

pernancy  of  the  profits,  but  that  the  eftate  defcended  not-  ,  p'wmi.  I'l^* 

vdthftanding.  ^  J^I'dh'to*. 

A  man  may  take  for  the  benefit  of  another,  as  a  mail  at*  10  Mod.  359* 

tainted  for  the  benefit  of  the  Crown,     i  Inft.  %.  b.     2  RoU  ^"jy^t'cB)'* 

Ab.  88.  pJ-  $• 


%  L«>a«  l»4« 


I  put  all  the  rules  of  law  out  of  the  cafe,  and  come  now 
to  the  provifo  for  conformity ;  and  I  take  4t,  that  upon  his 
conformity  the  ofi^ender  is  to  be  injlatu  quo  ;  and  if  fo,  how 
can  the  eftate  be  revefted  \  there  is  no  provifion  for  it  in  the 
ftatate,  and  that  is  an  argument  that  it  was  never  intended 
that  the  eftate  ihould  go  over. 

m 

My  Lord  Delanvar^s  cafe,  cited  by  the  other  fide,  is  a 
cafe  which  has  loom  enough  in  it  to  hold  us  both  \  it 
fays,  that  Thomas  ihall  claim  from  William^  and  not  through 
him.  ' 

Now  the  word  Jrom  implies  that  he  w%s  feifed,  for  other- 
wife  he  could  not  claim  from  him ;  here  the  eftate-tail  is  not 
fpent,  and  therefore  the  reverfion  cannot  be  let  in. 

It  is  objedied,  that  the  freehold  ihall  not  be  In  abeyance* 

I  anfwer,  that  it  is  not,  it  is  in  the  ofiender ;  and  the  fta*> 
tute  has  power  to  controul  that,  or  any  other  rule  of  the 
common  law. 

It  is  faid  Philip  has  no  i^ue,  and  the  reverfioner  muft  not 
be  obliged  to  wait  up^n  that  contingency. 


f  124  1 


(5)  There  mtfft  be  feme  miftake  in    above,  relates  to  a  very  different  fub- 
tbis  reference,  as  the  cafe  of  Pye  v.    jeft  to  that  dated  in  the  text, 
Cfir^e,  as  reported  in  the  books  quoted 

YoL.  I.  R  I  anfwpr 
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TaotKvr^«  1  anfwcr  wc  muft  provide  for  what  may  be,  as  well  as 

&sxTw«o».  ^j^^^  .^  ^  ^j^^  j^^  never  fees  any  impoffibility  of  having  iffuc, 
and  therefore  upon  a  general  intail  there  can  never  be  a  tenant 
in  tail  after  poffibility  j  there  is  a  poflibility  of  Philip*^  having 
liTue,  and  therefore  the  eftate  muft  continue  to  ferve  that  pof* 
fibility  when-ever  it  arrives. 

Anotlier  objedion  is,  that  if  we  have  the  eftate  we  may^ 

perhaps  alienate  it* 

I  anfwer  that  the  ftatute  never  intended  to  put  the  Iflue 
out  of  the  power  of  the  anceftors,  but  only  that  he  fhould 
not  be  hurt  by  the  difability  of  the  anceftor,  he  (hall  be  di&> 
afaled  as  to  himfelf,  he  Ihall  not  be  difabled  as  to  his  heir. 

We  don't  now  lie  on  the  recoveries,  but  fet  up  the  life  of 
Philip  againft  the  plaintiff  \  I  agree  if  tenant  in  tail  leaves 
iflue  an  alien,  there  the  remainder-man  may  enter,  becaufe 
fuch  ifTue  is  as  none. 

If  therefore  the  eftate  vefts,  and  the  profits  are  only  forfeit- 
ed during  the  difability,  then  the  leflbr  of  the  plaintiff  can 

have  no  title. 

• 

Sir  Thomas  Powis  replied.  In  Lord  Delawar^s  cafe  it  is 
faid  the  title  never  was  in  WUliatn^  he  was  only  an  executor, 
and  this  deftroys  the  inference  from  the  word  from. 

As  to  the  cafe  of  fVoodward  and  Fox^  it  a  cafe  j^rima  im^ 
prejjionii^  and  a  long  while  after  this  ftatute,  fo  that  the  law- 
makers could  not  know  the  profits  would  go  to  the  Crown  of 
courfe,  it  not  being  a  cafe  fettled  till  that  caie  ;  in  Delawar^s 
tafe  the  fame  conftru£tion  was  made  without  the  words,  which 
we  make  with  the  words. 

P  Z2C  1  ^  know  no  body  to  whom  the  eftate  could  have  gone,  in 

cafe  this  had  been  a  defcent  in  fee,  but  to  the  Lord  by 
efchcat ;  and  it  is  no  new  dof^rine  to  deveft  cftates  efchcated, 
as  on  the  birth  of  a  pofthumous  heir,  or  revcrfal  of.an  at- 
tainder, 3  Injl.  231.  and  the  fame  may  be  done  on  Philip/ % 
'^  conformity. 

The 
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The  Court  took  time  to  confidct,  and  afterwards  In  Mich.  Tioinbt  ^. 
Term  7  Geo.  i.  they  were  divided  in  opinion,  the  Lord  Chief 
Juftice  Pratt  and  Mr.  Juftice  Fortefcue  being  of  opinion  that 
the  judgment  betew  was  erroneous  and  yought  to  be  reverfed ; 
Mr.  Juftice  Fowls  and  Mr.  Juftice  Eyre  being  of  the  con- 
trary opinion  ;  whereupon  at  the  requeft  of  the  Duchefs,  %  Br9.  P.  C 
and.  for  her  expedition,  die  judgtnent  was  affirmed ;  and  And'r.*io4« 
{he  bringing  a  writ  of  error  in   Parliament,  the  judgment 
was  affirmed  there  likewife  by  the  advice   of   ten  Judges 
againft  two. 


R  % 
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Cafe  125. 


tfatrufteehu 
conveyed  Undi 
before  execution 
foed,  tho*  he  wat 
itifed  in  truft  for 
the  defendant  at 
the  time  of  the 
judgment,  the 
lands  cannot  be 
taken  in  eiccu- 


Hunt  verfus  Coles  &  al'. 

THIS  was  ftn  aflion  of  eje£lment  on  the  demife  of 
Jacob  Boardman.  The  defendant  pleaded  Not  guilty ; 
and  on  a  trial  at  the  affizes  in  the  county  of  Ejfexy  before 
Mr.  Juftice  7rac^^  the  cafe  appeared  to  be  this,  (tiiz.)  Ben-- 
jamin  Stock  was  feifed  in  fee  of  the  lands  in  queftion,  and  by 
indenture  dated  the  i  ith  of  08ober  i6%%.  conveyed  them  in 
confideration  of  1270/.  to  Henry  Soufjby  and  his  heirs,  who 
was  only  a  truflee  for  Peter  Chamberlain  and  Anne  his  wife, 
and  their  heirs,  and  by  indenture  dated  the  i  ith  of  Decetnier 
1682*  between  the  faid  Henry  Sour/hy  of  the  one  part,  and 
the  faid  Peter  Chamberlain  and  Anne  his  wife,  and  Hope 
Chamberlain  their  fon,  of  the  other  part,  it  was  agreed,  that 
Henry  Sourjby  ihould  ftand  feifed  of  the  premiiles,  to  the 
intent  that  Peter  Chamberlain  and  Antie  his  wife  (hould  take 
40/.  a  year  for  their  lives,  and  that  the  reft  of  the  profits 
ihould  be  paid  to  Hope  Chamberlain  and  the  heirs  of  his  body* 

In  Trinity  Term  7  W.  3.  16^^.  Jam.  Boardman^  thelefTor 
of  the  plaintiff,  being  executor  of  Jer.  Boardman^  recovered 
a  judgment  againft  Hope  Chamberlain  for  a  debt  of  160  /.  due 
on  a  bond  from  Hope  Chamberlain  to  Jer.  Boardman  j  on  tho 
26th  of  July  i6q9.  Anne  Chamberlain  and  the  faid  Hope  Gham^ 
herlain  borrow  600  /.  of  the  defendant  Coles^  and  for  a  fecu- 
rity  for  tliat  fum  the  faid  Hen.  Sourjby  by  their  diredion  mort- 
gaged the  piemiffes  to  the  faid  Coles  for  500  years ;  Trin. 
1714.  the  lefibr  of  the  plsdntiff  obtained  judgment  on  a  Scite 

Facias 
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Facias  upon  the  firft  judgment,  and  upon  this  took  out  exe-      ^q^\^' 
cution  by  Elegit^  and  the  (herifi^  after  an  inquifition  which 
found  that  Hope  Chamberlain  was  feifed  in  fee,  extended  one 
moiety  and  delivered  it  to  the  leflbr  of  the  plaintiiF}  and  the 
doubt  was,  if  he  had  any  title  by  the  ftatute  29  Cjr.2,  f.3.  {a)    W  ^'^^'^\^^' 
by  which  it  is  ena£led,  that  after^he  24th  of  June  1677.  it 
{hall  be  lawful  for  every  (herifF,  tsfr .  to  whom  writs  fliall  be 
dire£iedy  on  judgment,  fa^r.  to  deliver  execution  to  the  plain- 
tiff of  all  fuch  lands,  t^c.  as  any  other  perfon  (hall  be  feifed 
of,  &r.  in  truft  forhiiQ  againft  whom  execution  is  fued,  like 
as  he  might  have  done  if  the  faid  defendant  had  been  feifed 
of  fuch  lands,  of  fuch  cftate  as  they  be  feifed  of  in  truft  for 
him  at  the  time  of  the  faid  execution  fued.     And  after  argu^ 
mcnt  by  Sir  Conftantine  Piipps  and  myfelf  for  the  plaintiff, 
and  Sir  Edward  Northey  for  the  defendant,  it  was  determined 
by  Mr.  Juftice  Tracjy  that  the  execution  was  not  good  ;  for 
the  words,  at  the  time  of  the  faid  execution  fued ^  refer  to  the 
fcifin  of  the  truftee  ;  and  therefore  if  the  truflee  has  convey- 
ed the  lands  before  execution  fued,  though  he  was  feifed  in 
truft  for  the  defendant  at  the  time  of  the  judgment,  the  lands 
cannot  be  taken  in  exf^cution.     And  Sir  Edward  Northey  faid, 
that  ever  fince  the  a£t  fuch  conftruftion  had  been  thought 
agreeable  to  the  ftatute,   though  he  did  not  know  that  it  had 
ever  been  judicially  determined.     And  a  cafe  w?8  mentioned    ^  Com. DIfiSoli* 
by  Mr.  Juftice  Tracy  from  Serjeant  Chefhiri%  notes,  where 
this  opinion  feemed  to  be  allowed  by  Lord  Trevor ^  and  was 
not  contradifted  by  the  Court,  Johnfon  verf.— — — ,  in  the 
Common  Pleas.  ■■         Annje. 
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Cafe  1 26.  Anonymous. 

Therenoftbea  fHT^ HIS  was  an  z&ion  upon  a  bond,   with  a  condition, 

£JJJn"by'which  A     rcclting.  That  whereas  the  obligor  had  purchafed  a  co- 

intma'tef  **  pyhold  tenement  from  the  Dean  and  Chapter  of 

otherwife  the  if  therefore,  during  the  continuance  of  his  right,  eftate  and 

ditkm  for 'a  quiet  intcrcft  therein,  he'  fliall  permit  the  obligee  to  have  and  enjoy 

enjoyiuent,  ii  ^  moietv  of  all  the  profits  of  the  faid  tenement,  then,  ^Cm 

not  well  afligo-  '  ^ 

•d.  After*  Oyer  the  defendant  pleaded  the  condition  performed ; 

Supra  p^H?.      ^°  which  the  plaintiff  replied  quod  t^ntum  prad^  unde  pntd^ 

obligor  was  feifed  by  grant  for  the  term  of  his  life,  fuit  in  pof' 

fejjione  Johnfon  viriute  dimijftorf  eifaB*  per  pr^  Ml^%  ^  yW 

obligor  did  not  permit  him  to  have  and  enjoy  the  moiety  of 

the  profits  according  to  the  condition,  y^rf/^j/f  recepit  tof  reddif 

*        te^nti  prad^  pro  anno  fnii*  ad  FeJP  Saniii  Michaeiu.     The  de* 

fendant  demurred  to  the  replication,  quia  duplex  (5f  caret /ormd. 

And  Serjeant  Pengelly  infifled  that  the  replication  was  bad ; 

finl,  becaufe  it  did  not  appear  that  the  tenement  mentioned 

\     in  the  replication  was  the  fame  tenement  which  is  recited 

in  the  condition  \  in  the  condition  there  is  no  notice  taken 

what  eftate  or  intereft  the  obligor  had  purchafed,   but  only 

faid  that  the  obligor  had  purchafed  a  copyhold  tenement  j 

then  when  he  fays  tintum  unde  prad^  obligor  was  feifed  for 

life,  non  confiat  that  it  is  the  fame  tenement  which  is  men- 

r  410  1     *5o"^^  ^'^  *'^^  condition.     Secondly,  There  is  no  good  allc- 

*•  gation  of  the  demife  to  John/on^  for  he  alledgcs  that  Johnfon 

\       was  in  poflcflion  virtute  dlmiffton*^  and  the  viriute  is  not  tra- 

,    v^fablc. 
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Tcrfable.     Thirdly,  The  breach  is  double,  for  he  fays  that    Ahokvmo.i. 
the  obligor  did  not  permit  him  to  enjoy  the  moiety  of  the 
profits  aceording  to  the  words  of  the  condition,  and  then  he 
(hews  that  he  received  all  the  rent  for  ftich  a  year,  which  will 
be  another  breach. 

To  which  it  was  anfwered  by  Serjeant  Brainthwaitiy  and    Matter  of  lo^ 
refolved  by  the  Court,  that  the  replication  here  was  good,  for   twcT^le!  "** 
the  recital  qiiod  tintum  unde  he  was  feifed  for  life,  is  only   p;"J^'*'  ^**' 
an  inducement  to  the  fubfequent  matter,  and  not  traverfable,    (G.  14.)  vol.  5. 
for  the  defendant  is  concluded  by  the  condition  from  faying   ^"  • 
that  he   had    not   fuch   tenement,  and  if  he  had  pleaded 
Uul  tiel  Tenemed  it  would  have  been  a  bad  plea ;  then  it 
is  immaterial  to  fay  it  was  granted  to  him  for  life,  for  it 
had   been  fufficient    to    have    faid  quod  tintum  prad*  fuit 
dimifP  to  fuch  a  one,  and  that  the  defendant  had  received  all 
the  rent. 

As  to  the  breach  it  is  well  afligned  \  if  it  had  been  double   Duplicitf  not 
that  mull    be    (hewn  particularly  for  caufe  of    demurrer,    dlluntrf*'*'*^ 
and  in  what  point  the   duplicity  confifts,  and  it  fliall  not   Sut."P'"5» 
be  holden  bad  upon  a  general  demurrer  \  but  here  the  aflign- 
ment  of  the  breach  is  not  double  \  for  when  he  fays  that  the 
defendant  did  not  permit  him  to  enjoy  the  moiety  of  the 
rent  according  to  the  words  of  the  condition,   this  would 
not  have  been    fufhcient   without  fliewing  fome  afi  done 
which  amounts  to  a  diilurbance,  and  therefore  it  was  necef* 
fary  for  him  to  go  further,  and  (hew  that  the  defendant  re- 
ceived all  fhe  rent,  witliout  which  the  breach  would  not  have 
been  complete;  and   fo   it  was   refolved  in  Frances*^  cafe, 
8  Co.  [a)    where  it  is  agreed  that  there  muft  be  a  particular   u\%^^ 
aft  (hewn  by  which  the  plaintiff  was  interrupted  \   otherwife 
the  breach  would  not  be  well  afligned.     Eoc  thefe  reafons 
Judgment  was  given  for  the  plaintiff*. 
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Cafe  127.  Southgate  verfus  Chaplin.     In  C.  B. 

10 Mod.  383.  rri  HIS  was  an  a£):ion  of  debt  upon  a  bond,  with  con- 

A  covenant  to  ^     dition  that  the  obligee  fhould  enjoy  without  interrupt 

d?ftwblncc'^c-  ^^^^  '^y  ^^y  perfon  having  or  claiming  or  pretending  to  have  any 

acraiiy,  fhali  be  right  of  common ;  the  defendant  pleaded  the  condition  perform- 

turbancc  by  legal  cd  J  the  plaintiff  afligncd  for  breach,  that  he  was  interrupted 

«m*ancrvenanu  ^1  J^^.  Bye,  who  claimed  common  in  the  clofe  aforefaid  ut 

exprcfsly  againft  ad  tintiim  fuum  de  tempore  CUIUS  contr*  ntemoria  horn*  non  exiflit 
thofe  who  claim  -^  . 

or  preteni  to  pevtinet^  \  and  "  upon  a  demurrer  it  was  urged  by  Serjeant 
breach  is  well  *  Braitithivaite  that  here  is  not  fhcwn  by  the  replication  any 
•ifigncd  tho'  the   jjjig  jQ  common  in  7^.  5w,   and  the  condition  fliall  not  be 

diituibrrhai  no  . 

legal  right.  extended  but  to  legal  titles;  and  many  cafes  were  cited  to 

Hob.  35,  this  purpofe.   To  which  it  was  anfwered  by  Serjeant  Reynolds^ 

rRoiL*Abr'43o.   ^"^  refolved  by  the  Court,  that  the  covenant  here  extends  by 
aC0m.Dig.447.   the  exprefs   words  to  thofe  who  claim  a  particular   intercft, 
Vin.  Abr.  Tit.      (v»a.)  in  this  land';  and  not  only  to  thofe  who  have  a  right  of 
I  7g '"g  ^         common  ;  for  where  a  man  covenants  that  another  (hall  enjoy 
(L.-a.)  pi.  71.     y^ithout  difturbance  generally,  that  fhall  be  conftrued  of  a 
difturbance  by  legal  title ;  for  in  other  cafes  he  has  his  legal 
remedy ;  but  where  a  man  covenants  exprefsly,    not  only 
^    againfl:  thofe  who  have  right,  but  againft  thofe  who  claim  or 
V    pretend  to  a  right  (and  the  words  here  are  by  any  perfon  havings 
claiming  or  pretending  to  have)  not  a  right  in  gejieral,  but  com- 
mon, which  is  a  particular  intereft ;  and  then  the  breach  is 
^  afligncd  in  the  words  of  the  covenant  that  he  was  interrupted 

by  Jer.  Bye  who  claimed  commoiu  ut  ad  te^ntum  prad*  de  tern* 
pore  cujus,  Wr.  pertinen\  for  here  the  obligee  (hews  that  the 
claim  was  not  by  any  title  fubfequent  to  his  title,  but  by  a 
title  which  was  time  out  of  mind,  Wr.  and  w^hether  the  title 
be  right  or  groundlefs,  yet  it  was  the  intent  of  the  parties 
that  the  obligor  fliould  indemnify  the  obligee  againft  all  claira| 
of  common. 

Tudgmcnt  was  given  for  the  plaintiff. 
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Prideaux  verfus  Roberts.     In  C.  B.  Cafe  128. 

THIS  was  an  aftion  of  debt  upon  a  bond  with  con-  whethrr  wordt 
'  in  tbe  conditioot 

dition  for  performing  an  award  :  and  upon  oyer  de-   which  ve  re- 
manded the  condition  was  mtire  in  thefe  words,  Whereas  the  ^j^\^.^x.  of 
ahove-^unden^.Y.  (who  was  plaintiff)  Awrf  the  ahove-mmed  Jjj.*^?^' J' ^'^ 
^-V.  bad  fubmitted  themfeJveSi  &c.     The  defendant  pleaded    1Ld.Baym.3t, 
no  award  made ;  upon  which  the  plaintiff  replied,  and  Ihew-   \ji^  f^\^^  ^k. 
cd  the  award,  and  aflGgned  the  breach;  and  the  defendant  ^^^f^^^ 
demurred.     And  for  the  defendant  it  was  Infilled,  that  ii  did    p.  *79- 
not  appear  that  the  defendant  had  fubmitted,  for  the  fubmifc 
Son  is  by  the  plaintiff  only.    To  which  Serjeant  Pengelljzn^ 
fwered,  that  it  would  be  good   notwithftanding  this  mif« 
recital ;  for  when  he  fays  the  above-tounden  (who  was  the  de« 
fendant,  and  by  the  bond  it  appears  that  the  defendant  was 
bound)  then  the  fubfequent  words  J^P*  which  was  the  name 
of  the  plaintiff* himfelf,  (hall  be  rejefted  as  repugnant;  for  it 
would  be  fufficient  to  fay,  whereas  the  above^houndcn  and  the 
^atnttff  had  fubmitted  themfelvesy  &c,'a8  where  a  bond  is 
upon  condition,  that  if  the  obligor  payfuch  a  fum^  then  the 
dfUgation  fballfland  in  force  ;  thefe  laft  words  (hall  be  rejcO- 
<d  as  repugnant  to   the  intent  of  the  parties,  which  was, 
that  if  the    obligor  paid,    &r.    the   obligation  Ihould  be 
yoid;     and    there    the    miftake   was   in  reciting  the  con- 
dition   of   the  counter-bond.      Tl^e  Court    inquired   if  he 
could  fhew  any  authority  for  rejcfting   the    nape   of  the 
party  in  fuch  a  cafe ;    and  bccaufc  he    could  not  it  was 
adjourned,  (i) 


(i)   la  the  cafe  of  Brche\,  Pro^m;  cafe  of  Crdmwfll  v.  Grumfden.     x  Ld. 

Doagl.  p.  183.  the  Coort  held  that  a  Raym.  335.  chat  infcnlibic  words,  whrn 

palpable  miilake  of  a  word  ihould  not  the  i'enfc  was  com^lcat  without  ihea^ 

defeat  the  true  inten»ioo.  of  the  par-  (hould  be  rcje^ed. 
l^s.-rLord  HmU  was  of  opinion  in  the 
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Cafe  129.  Yalden  vcffus  Hubburb.     In  C.  B. 


Judgment  (hall      fT^  HIS  was  an   a£lion   upon  the  cafe  for  diveTtinc:  z 

sot  be  arrcfted  I  ^  ^  .  ° 

after  a  vcrdia  -*•  watCT-courfe  on  the  I  ft  of  January f  i  Ueorgitj  and 
mages  are  gi veil.  Continuing  it  to  Marc(j  17I5*  per  quod  the  plaintiff  loft 
tbougb  part  of     the  benefit  of  the   water-courfe  atindf  till  Jpr.  tunc  pr$M* 

the  time  wai  to  ^  > 

cooieatthetime  /fquen\     Apd  after  a  verdid  for  the  plaintiff,  Serjeant  Pen^ 

sLd^Raym.      g^Z/jf  moved  in  arrcft  of  judgment,  that  intire  damages  were 

^ix^i}a^' a^^'   g*^vc"j  when  part  of  the  time  was  to  come  at  the  time  of  the 

(R.)pl.29.         trial;  for  as  he  alledges  continuance  till  March  1715.  which 

I     "^     "^        is  not  yet  paifed,  and  the  damages  are  given  for  the  time 

ixM  Jpril  pro^^  fequcn\  that  is  till  i^r/7  next,  and  fo  the  jury 

in  their  giving  damages  had  confideration  of  a  time  not  paf- 

fed  at  the  time  of  their  giving  the  verdift ;  and  it  was  liken- 

W^Raym.ioo.    ^j  ^^   ^j^^   ^^^  oi  Hamilton  ytxlM^  Vere,  2  Saund.  169.    {a) 

'  IfV  *9f'S.C   which  was  an  action  upon  the  cafe  againft  an  apprentice  for 

6€|7.  s.  c.  relinquiihing  his  fervice  before  the  end  of  his  term,  pir  quod 

Vamagtii      '     fervittum  ami/it  per  tot  reftH  termini  prad*^  when  only  two 

(Qi)  pi.  19.        years  of  the  five,  for  which  he  was  bound,  were  paft.     And 

after  a  verdict  judgment  wasarrefted,  for  that  damages  were 

given  for  the  lofs  of  his  fervice  during  the  whole  refidue  of  a 

term,  of  which  part  was  not  then  incurred.     Sed  non  alloca^ 

tur\  ioxpercur.  the  time  mentioned  .Mir^i^  'T^S*  not  being 

then  incurred,  it  was  impofllble;  for   at  the   time  of  the 

a£lion  it  was  not  pofllble  that  the  diverfion  of  the  water-courfe 

had  continued  till  a  time  then  not  to  come  ;  and  therefore 

when  he  alledges,  that  he  loft  the  benefit  of  the  water-courfe 

till  Apt'  prox^  fequen\  that  is  alfo  impoflible,  and  therefore  the 

jury  could  not  have  any  confideration  of  it. 

Judgment  was  given  for  the  plaintiff. 


Cafe  130.        Right  ^^^j  Hammond  &  al\     In  B.  R. 

^^*7cmr.ndlr      HH  H  I S  was  an  aaion  of  Ejeftment  on  the  demife  of 
trnlefi  a  particu-      J[      Bucknall  and  his  wifc,   Horfeley  and  his  wife,  Gdhounte 

lareftatcit  ,     ,.  .  ^  J     J 

created  at  the       and   his  wife,  and  ^arah  Came,  againft  the  defendant,    for 

fam?  time  upon 

which  it  ii  eipcdlaet.     i  Str.  427.  S.  C.  2  Eq.  Abr.  Ui,  pi.  17.  I38.  pi.  II.  S.  C,    Vid.  Abr. 

Tit.  Divifi,  (L.  1.)  pL  32.  (C,  b.)  pi.  la. 

2  fome 
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fomc  tenements  in  Woolwich  in  the  county  of  Kent.     And  on      R*®"**"  ^' 
the  trial  at  the  affizes  in  Kent  before  Lord  Chief  Juftice  King^ 
the  cafe  was  this  : 

Thomas  Came  being  feifed  of  the  premifTes,  by  indentures 
dated  the  3d  and  the  4th  of  June  1668.  fettled  thefe  tene- 
ments ta  the  ufe  of  Thomas  Came  his  fon  for  life,  remainder 
to -Miiry  his  ^wife.  for  life,  remainder  to  the  right  heirs  of 
the  fon^  and  dies.  Thomas  Came  the  fon  by  his  will  dated 
the  20th  of  Ochber  i673«  devifes  in  thefe  words,  (wz.J 
♦*  My  lands  by  Woolwich  my  wife  is  to  enjoy  for  her  life,  after 
**  her  death  of  right  it  goeth  to  my  daughter  Elizabeth 
**  for  ever,  provided  (he  hath  heirs ;  if  my  faid  daughter  r  ^^j  Jj 
*•  fbould  die  before  her  mother,  or  without  heirs,  and  my  faid 
^'  wife  Mary  (hould  marry  again,  and  have  an  heir  male,  I 
^  bequeath  him  all  my  right  to  that  eftate,  not  thinking  I 
*•  can  fufficiently  reward  her  love  ;  if  my  faid  wife  marries 
**  again,  and  fails  of  heirs  male  after  her  deceafe,  and  my 
<<  daughter  fhe  failing  of  heirs,  I  bequeath  ^oLper  annum  of 
"  that  eftate  to  my  brother  Jofeph  Came,  and  to  his  heirs  ; 
**  20/.  per  annum  to  my  fifter  Sarah  Made/on  and  her  hetrSj 
*'  provided  it  come  not  into  the  hands  of  her  hufband  ;  30/. 
"  per  annum  more  I  bequeath  to  my  brother  William  Came 
^^  and.  his  heirs ;  and  the  refidue  I  leave  to  the  difpofal  of  my 
«  brother  Jofeph  Came.'' 

Thomas  Came  the  fon  died  without  iffue  male,  having  only 
one  daughter  Elizabeth^  who  died  without  ifTue,  and  the 
leiTors  of  the  plaintiff  are  heirs  at  law  to  her,  (t;/z.)  Elizas 
bethi  Mary^  Kaiherine  and  Sarah '^  the  leffors  are  the  co-heirs 
of  John  Came,  brother  of  the  faid  Thomas  Came. 

Mary,  the  wife  of  Thomas  Came  junior,  after  his  death  mar- 
ried Thomas  Hammond,  by  whom  ihe  had  iiTue  the  defendant. 

A  cafe  was  made  for  the  confideration  of  the  Judge^  who 
afterwards  fent  it  to  the  Court  of  King's  Bench,  where  it  was 
argued  by  myfeJf  for  the  plaintiff,  and  by  Serjeant  Pengelly 
for  the  defendant  i  and  afterwards  by  Mr.  Lutwyche  and  Mr. 

Reeve 
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RreiT  <F.       Reeve  for  the  plamtifF,  and  by  Sir  Thotnas  Powts  and 
Hammomd.      ^      ,      ,  ^     f 

for  the  defendant. 


And  for  the  plaintiff  it  was  infilled,  that  the  leflbrs  of 
the  plaintiff  are  the  heirs  at  law  to  whom  the  eftate  be- 
longs, if  it  is  not  difpofed  of  otherwife  by  the  will  of  Tbo^ 
mas  Came. 

That  by  this  will  nothing  pafled  to  the  defendant  ^  for  he 
could  not  take  but  by  way  of  remainder,  or  by  way  of  exe- 
cutory devife  ( i ) ;  and  he  could  not  take  by  way  of  remain- 
der, becaufe  nothing  is  devifed  to  Eltzabetb  the  daughter,  for 
the  will  does  not  give  her  any  eftate  but  only  recites  the  eftate 
which  fhe  had  before,  for  it  fays  his  wife  {hall  enjoy  for  her 
life,  and  after  her  deceafe  of  right  it  goes  to  his  daughter 
for  ever,  provided  fhe  have  heirs,  which  is  only  a  narration 
or  recital  of  the  eftates  as  they  were  by  the  marriage  fet- 
tlement. 


[434  3 

A  mere  recital 
will  oot  tmoQDt 
to  «deVifir« 
a  Vent.  57. 
3  Lev.  259.  S.C» 
Poogl.  491. 


And  afterwards  judgment  was  given  for  the  plaintiff  upon 
the  firft  point,  that  here  was  no  devife  to  Elizabeth^  and  then 
the  firft  fon  of  the  wife  by  her  fecond  hufband  could  not 
take  by  way  of  remainder.  And  afterwards  in  another  cafe 
between  the  fame  parties  in  Chancery,  Mich.  9  Geo.  for  an 
eftate  in  Ejffe^c  which  was  purchafed  by  Thomas  Came  in  the 
name  of  truftees,  purfuant  to  his  marriage  articles,  and 
which  was  to  be  fettled  according  to  the  limitations  in  the  in- 
dentures dated  the  4th  of  June  1668,  and  which  after  the  death 
of  Thomas  Came  1675,  ^P^^  ^  bill  exhibited  \>y  Mnry  his 
wife  and  Elizabeth  his  daughter,  was  fettled  upon  Elizabeth  in 


(i)  The  defendant  in  this  cafe  could 
not  take  by  way  of  executory  devife* 
becaufe  it  was  upon  too  remote  a  con- 
tingency, namely  upon  Eli'^nheth*'s  dy- 
ing without  heirs  z  Str.  428.  S.C.Supra 
p.  65.  and  the  cafes  there  cited — Nei- 
ther could  he  take  by  way  of  remain- 
der, becaufe  h^re  was  no  particular  ef- 
tate to  fupport  it. — Lord  Cuke  defines  a 
remainder  to  be  *'  a  remnant  of  an  ef- 
uie  in  lands  or  tenements,  expei^ant 


on  a  particular  edate,  created  together 
with  the  fame  at  one  time,"  Co.  Littj. 
14S.  a.  Fearn's  C.  R.  4th  edit.  3. 
2BI.  Com.  164.  confidering  the  firft 
part  of  the  will  then  to  have  been  a  re- 
cital of  the  manner  in  which  the  eAate 
was  fettled  and  not  as  a  devife  to  Eli- 
Tuthrth^  the  defendant  could  not  take 
for  want  of  a  particular  eftate  being 
created  at  the  fame  lime  with  the  re- 
mainder. 

tail. 
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fail,  and  for  default  of  fuch  iffuc  to  Mary  in  tail  •,  and  it  was  1^'®"''  ^' 
.  now  prayed  upon  the  bill  exhibited  by  the  heirs  at  law  of 
Eiizaietb,  that  the  eftate  in  EJix  fliould  be  conveyed  to  them, 
for  the  decree  in  1675  difc£ted  the  fettlement  to  be  purfuant 
to  the  will  of-  Thomas  Came  \  but  according  to  the  judgment 
of  B.  R.  the  will  of  Thomas  Came  did  not  alter  the  eftate  of 
Elizabetby  and  therefore  the  fettlement  to  Elizabeth  in  tail, 
and  then  to  her  mother  in  tail,  was  an  irregular  execution  of 
the  decree,  and  thercfore-the  truftecs  ought  to  convey  to  the 
plaintiff!  And  the  Mafter  of  the  Rolls  was  of  the  fame  opi- 
nion, for  he  thought  that  E/izaheih  did  not  take  any  eftate  by 
the  will  of  Thomas  Cawe,  which  did  not  make  any  devife  or 
gift  to  her,  but  only  recited  that  his  wife  was  to  enjoy  it  for 
her  life,  and  that  after  her  death  of  right  it  was  to  go  (not  that 
he  gave  it)  to  his  daughter. 


.  ^zs 
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Cafe  13 1. 

Words  which 
donotdire^y 
charge  the  party 
^ich  being  a 
whore,  are  not 
fiich  whereon 
the  jurifdiftioQ 
of  the  fpiritual 
Court  ought  to 
bt  difallowed. 
%  Rayro.  103. 
1  Roll.  Rep. 
410.   I  RolJ* 
Abr.  66.  pi.  13, 
s  Gibf.  Cod* 
1025. 


(«)  %  Lotir. 
J039. 

8  Mod.  f  14. 
4C0111.DV 
J09» 


Steward  &  iix'  verf.  Allen  &  ux*. 

TH  E  plaintiff  prayed  a  prohibition  to  the  Confiftoiy 
Court  of  LondoTiy  on  a  fuit  there  for  defamation ;  and 
the  fuggcftion  charged,  that  there  was  a  libel  againft  the  dc- 
*fendant  in  the  Spiritual  Court,  for  that  the  wife  of  the  defen- 
dant faid  of  the  wife  of  the  plaintiff,  Thatjbe  picked  up  a  man 
in  Fleet-ftreet  and  carried  him  homej  and  carried  him  upjlairs 
into  her  bedchamber^  where  he  threw  her  down  on  the  bed  and  put 
his  finger  fuper  ejus  fecreta,  &c.  And  the  cuftom  of  London 
was  allcdged,  by  which  a  whore  was  to  be  carted';  and  there- 
fore when  there  is  a  libel  for  calling  a  woman  a  whore^  a  pro- 
hibition will  be  granted ;  and  the  words  in  this  libel  are  tan- 
tamount, and  therefore  it  was  prayed  here.  Sed  non  allocatur  ; 
for  words  which  do  not  dire£bly  charge  the  party  with  being 
a  where,  are  not  fuch  whereon  the  jurifdiftion  of  the  Spiri- 
tual Court  ought  to  be  difallowed  \  and  therefore  a  prohibi- 
tion was  denied. 

And  the  authority  of  the  cafe  in  Lut.  {a)  ■  Houblon  yer. 
Millner  was  much  relied  on ;  and  though  the  Chief  Jufticc 
mentioned  a  cafe  in  the  King's  Bench,  where  a  prohibition 
was  granted  upon  a  libel  for  words  which  did  not  diredly 
charge  the  party  Mrith  being  a  whore  by  exprefs  words,  and 
that  the  cafe  in  Lut.  ——.was  there  cited  ;  yet  it  appeared 
that  cafe  was  not  much  confidcred,  and  therefore  upon  the 
authority  in  Lut.  *«—  the  prohibition  was  now  denied. 
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Lutham  vtff.  Jarrety.  Cafe  132. 

^  H I S  was  an  a£tion  upon  the  cafe  upon  an  IrMbitatui  o^^vA» 
ajfumtfit.     After  a  writ  of  inquiry  excuted,  Serjeant » " *Jf,  01*0*** 
Hall  moved  that  the  writ  of  inquiry  fliould  not  be  filed ;  for  J^JJU^^**^ 
when  the  plaintiff  declares  ^uod  cum  ipfeprad^  Johannes  Jmr^ 
ritt  indebitaf  fuiffit  eidem  ^Thoma  Lutham  pro  diverfts  operiV 
isf  lahriF  ipja  Johannis  in  isf  circa  ejus  negotia  ad  fpeciaP  in-^ 
Jlan^  (^  requifttion*  ipfus  Johannis  per  ipfum  Thomam  ante  tunc 
fa£t  ^  petformat\  here  appears  no  confideration  for  the  pro- 
mife  of  the  defendant^  for  it  is  faid,  that  he  was  indebted  pr9 
iperiy  &  laboriV  ipfis  Johannisy  and  the  work  and  labour  of 
the  defendant  himfelf  was  not   any  confideration  upon  which 
a  promife  could  arife  or  enure  to  the  plaintiff!     And  upon  this 
a  rule  was  obtained  nifi^  bfc. 

And  I  now  infifted,  that  taking  all  the  words  together  there 
appeared  a  fufiicient  confideration ;  for  if  the  con{lfu£lioa 
now  put  upon  the  words  prevails,  then  the  words  (per  ipfum 
Thomam  ante  tunc  facf  \sf  performat ^  lie.)  mufl  be  rcjcdlcd; 
for  it  is  impoffible  that  the  work  and  labour  done  by  the  defen- 
dant (if  the  words  are  underftood  in  that  manner)  could  be 
performed  by  the  plaintiff*;  but/ro  operib^  does  not  fignify  only 
for  the  work,  but  the  bufinefs  alfo  ;  and  that  is  a  fignification 
well  known  and  allowed;  if  it  be  underftood  in  that  fcnfe,thcn 
all  the  words  may  well  (land  ;  for  then  the  declaration  is,  that 
the  defendant  was  indebted  to  the  plaiutiff^ro  diver/is  operiF^ 
[yi%.)  for  feveral  bufinefies  of  the  defendant  circa  ejus  negotia, 
and  at  his  requeft  performed  by  the  plaintiff ;  and  the  Court 
was  of  that  opinion,  and  the  firft  rule  was  difcharged.  As  to 
the  word  Laborib\  that  might  be  either  rejeftcd,*  or  it  may 
^gnsfy  alfo  ^  or  cnterprife,  as  well  as  labour. 
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Cafe  133..    John  Earl  of  Clanrickard  vtrf.  Bourk  &  aT. 

In  the  Houfe  of  Lords* 


A  pcfibn  feftor- 
•d  after  ao  at- 
moder  for  bi^ 
trealcB,  iha]i 
B«v'  the  Ciine 
c^mtaUe  in- 
ttr'ft  in  every 
^'  othit 
tftate,at  he 
ftai  before  tbe 
attairidei. 
a  Bro.  P.  C. 
16.  b.C. 


(«)  St.  1 1  ft  II 
HV,  J.  c.  a. 


(^)  I  Ano.  fttt. 


TT^IBiam  bte  Earl  of  Clanrickard  was  feifcd  in  fee  of  tbe 
barony  of  Dunkelling^  and  other  manors  and  lands  in 
the  kingdom  of  Ireland^  fubjedi  to  a  debt  of  20,000  A  and  to 
other  debts  to  the  value  of  1 0,000  /•  \  and  being  fo  feifed  upon 
his  marriage  with  Elien^  now  Countefs  Dowager  of  Clan- 
rickardy  made  a  (ettlement  of  the  faid  barony,  manors  and 
bnds  on  her  for  her  jointure,  remainder  to  the  heirs  male  of 
the  family  \  and  afterwards  died  without  iflue,  and  without 
having  fatisiicd  the  incumbrances  charged  on  the  jointure. 
Afterwards,  upon  a  reference  by  the  parties  interefted  in  the 
debts  and  tlie  eftate,  it  was  agreed,  that  the  Countefs  fhould 
have  900  /•  per  annum^  Earl  Richard^  who  was  the  henr  male, 
700/.  perannum^  and  that  the  reGdue  of  the  profits  ihouldbe 
applied  to  pay  the  debts  \  and  after  debts  and  *  incumbrances 
fatisfied  the  Countefs  fhould  have  1 500  /•  per  annum.  In  the 
reign  of  King  WUl'tam  the  perfons  in  remainder  became  at- 
taiiited  for  high  treafon,  and  by  the  flatute  11  (^  1 2  JT.  3. 
(a)  all  eflates  forfeited,  C^r.  in  Ireland  were  vefled  in  truftees 
for  the  benefit  of  the  Public. 

After  this  flatute  the  Countefs  claimed  her  jointure  before 
the  truflees,  and  her  claim  was  allowed ;  and  the  creditors^, 
who  had  incumbrances  on  the  jointure-eflate,  made  their 
cbims  for  their  refpedlive  debts,  which  were  alfo  allowed. 

By  the  flatute  i  Anna,  {b)  — —  John  Earl  of  Oanriciard 
was  reflored  to  his  honour  and  eflate  in  the  fame  manner  as  if 
he  had  not  been  attainted.  Then  a  bill  was  exhibited  in  the 
Court  of  Chancery  in  Ireland^  to  be  quieted  in  t%  pofTefEonof 
fuch  part  of  the  eflate  as  was  allowed  to  him  by  tbe  award* 
To  which  the  defendant  pleaded  the  flatute  11  W  12  IT.  3. 
and  the  claim  allowed  to  the  jointrefs  of  the  eflate  limited  to 
her  in  jointure^  in  bar  to  the  demand  by  the  award  ^  and  the 

plea 
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»lea  was  allowed  with  cofts.    From  which  decree  the  Earl     CtAi««icr- 
appealed  to  the  Uoufe  of  Lords  here. 

And  I  infifted,  that  by  allowance  of  the  jointrefs's  claim  by 
the  truftees  all  equitable  demands  upon  tlie  jointure  were  con- 
fequently  allowed  and  revived,  though  no  exprefs  claim  was 
made  of  them.  If  the  jointrefs  had  made  a  mortgage  of  the 
eftate  limited  to  her  for  her  jointure,  or  had  agreed  to  grant  a 
kafc  of  part  of  the  lands^  the  mortgagee  or  leflee,  or  the  per- 
fon  with  whom  fuch  agreement  had  been  made,  need  not  claim 
their  intereft,  but  by  the  allowance  of  the  jointrefs's  claim 
their  demands  of  her  would  be  revived  ;  and  the  cafe  would 
be  the  fame  where  incumbrances  made  before  the  jointure  af- 
fe£t  the  eftate  limited  in  jointure,  and  an  agreement  is  made 
touching  the  manner  in  which  thofe  incumbrances  fliall  be  fa- 
tisfied. 

When  the  claim  was  allowed,  the  claimant  was  to  enjoy  her 
jointure  as  agalnft  the  public,  but  not  as  againft  thofe  who 
had  any  claim  or  title  paramount ;  and  the  uecree  of  the  truf- 
tees fays,  that  the  claimant  (hall  have  her  jointure-eft  ate  ac- 
cording to  the  intent  of  the  fettlenfent  in  1676.  by  which  the 
jointure  was  fctthd,  and  by  that  fettlement  it  was  fubjeft  to 
the  payment  of  debts ;  and  therefore  the  decree  is  tantamount 
to  faying,  that  flie  (hall  enjoy  it  fubjeft  to  her  proportion  of 
the  incumbran(^es  ;  which  proportion  was  fixed  and  afcertain- 
ed  by  the  award. 

And  the  ftatute  (a)  i   Anna^ does  not  vary  ihe  cafe  ;    ^^^  ,  ^^^^  ^^ 

for  the  appellant  does  not  take  his  eftate  as  a  purchafer  under    ».  c*  *i. 
that  ftatute,  but  he  is  reftored  to  it  in  his  ancient  right,  as  if 
he  had  never  been  attaint,  and  fo  are  the  exprefs  words  of  the 
ftatute  \  and  therefore  he  ftiall  have  the  fame  benefit  and  ad- 
vantage as  if  he  had  never  been  attaint. 

but  by  the  ftatute  of  i  Anna^  a  provifo  is  added,  that  all  ad- 
judication and  decrees  of  the  truftees  are  confirmed  in  the 
fame  manner  as  if  the  faid  aS  had  never  be<^n  made  \  but  this 
provifo  does  not  give  thofe  decrees  any  validity  which  t!iey  had 
not  before,  but  only  put«  them  in  the  fame   plight  and  con- 

Vot.  I.  S  dition 


«39  ^^  Term.  Sand.  Hil,    2  Geo,  L 

Clawkxcv-  dittonasthef  were  upon  the  ftatute  ii  ?5*  xa  fK  ?•  and 
therefore  every  body  fhall  have  the  fame  advantage  upon  the 
eftate  allowed  by  any  claim,  as  they  might  have  had  by  the  faid 
aft  II  &r  12 ?r.  s. 

And  this  is  fo  a/brtiori^  becaufis  no  claim  ooiild  have  been 

made  for  the  benefit  of  the  awards  which  does  not  give  any  of 

».^  the  parties  an  intereft  out  of  the  eftate,  but  only  apportions 

and  afcertains  the  payment  of  debts  to  which  the  eftate  was 

fubjcft  before,  • 

For  thcfe  reafons  the  decree  in  Ireland  was  reverfcd>  and 
the  appellant  was  allowed  the  benefit  of  the  award. 
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The  King  verf.  Ofborn.  Cafe  134. 

N   information  in  the  nature  of  a  ^0  Warranto  was    An  information 

^**  ihai]  go  againA 

prayed  againft  the  defendant,  who  claimed  to  be  Mayor  the  Mayor, 
of  the  Borough  and  Port  olHjthe  in  the  county  of  Kent  \  and  Zxxitlxo  thc?r 
upon  the  Affidavits,  the  cafe  appeared  to  be  this  :  the  ufual  ^'"«^  r  ^''}  1^' 
day  for  the  eleSion  of  a  mayor  of  this  borough  and  port  is  the  «•""»  >'«'•• 
2nd  of  February^  and  upon  the  and  of  February  laft  a  Court 
was  afltmbled  by  Stokes  the  late  Mayor  for  that  purpofe.  At 
the  firft  meeting  the  orders  of  the  laft  Court  were  read,  by 
which  it  was  ordered,  that  one  Lake  (hould  be  admitted  to  his 
freedomof  the  faid  borough,  paying  50/.  for  his  fine,  and 
£iii<  being  then  prefent  paid  the  50/.  and  was  admitted  a 
freeman  of  the  faid  borough  ;  tlie  right  to  the  freedom  of  the 
faid  borough  was  either  by  birtht  fenrice,  marriage,  or  redemp- 
tion, {viz.)  The  fon  of  a  freeman  born  fince  the  admiifion  of 
his  father  within  the  borough,  and  being  of  full  age,  and  being 
inhabitant  and  reliant  within  the  borough,  has  a  right  to  the 
freedom.  So  whoerer  married  the  daughter  of  a  freeman, 
bom  within  the  I>orouii:h  fince  the  admiifion  of  her  father  to 
his  freedom,  l>eing  of  fuQ  age,  and  inhabitant  and  refiant 
within  the  borottgh.  So  whoever  had  ferved  an  apprentice- 
fliip  to  a  freeman,  and  whoever  had  been  allowed  by  the  cor- 
poration to  be  admittedl  to  their  freedom  upon  a  fine.  Thefe 
being  the  titks  to  the  freedom  of  the  borough^  after  the  or* 

S  a  ders 
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J^**  «'•         ders  read,  and  Lake  admitted  to  his  freedom  according  to  the 

QspoiK« 

cuflom,  Stohj  laid  down  his  (lafF,  and  then  a  horn  was  found- 
ed to  fummons  the  freemen  to  the  eleftion  of  a  new  Mayor  ; 
upon  which  all  who  were  before  admitted  to  their  freedom 
came^  and  fix  others  who  were  not  admitted  but  who  claimed 
title  to  be  admitted  either  by  birth  or'  marriage,  came  and 
prayed  to  be  admitted ;  upon  which  Stohj  informed  them 
that  they  came  irregularly,  and  that  there  (Iiould  be  no  admif- 
fion  that  day.  Upon  which  they  declared  their  votes  for  one 
^u/li/i,  and  then  departed. 

The  others  proceeded  to  an  eleftion,  and  upon  the  poll  Of- 
hrn  had  24  votes  and  Auftin  20  ;  fo  that  OJborti  had  the  majo- 
rity of  votes  admitted  to  their  freedom,  and  Auftin  the  majority, 
if  the  votes  of  thofe  fix,  who  demanded  their  freedom  and  were 
refufed,  were  good. 

And  upon  the  opinion  of  Parker  C,  J.  Poivh  and  Prattf  an 
information  was  direded  againft  OJhorn^  for  that  if  the  i\\ 
were  intitlcd  to  their  freedoms,  and  demanded  and  were  re- 
fufed, all  that  could  be  done  on  their  part  was  performed,  and 
they  ought  not  to  be  deprived  of  their  votes  by  the  tort  of  th^ 
mayor  who  would  not  admit  them.  But  J,  Eyre^  e  contra^  for 
by  fuch  a  conftrudlion  all  Mandamuses  for  their  admiffioA 
would  be  fuperfluous,  and  though  they  have  by  birth  or  mar- 
riage a  qualification  to  be  admitted  ta  their  freedom,  yet  no 
fight  to  it  is  vefted  in  them  till  their  admiflion,  and  till  they 
have  performed  all  that  a  freeman  ought  to  perform  to  com-i 
,plete  his  freedom, 

4  Co.  13.  b.  And  therefore  it  is  not  like  the  cafe  of  an  ( i )  heir  of  a  copy- 

(«)ycU.  145.      ^^old  upon  Ahom  a  copyhold  defcends,  and  who  may  maintain 
4  Co.  22.  6.        an  cjedment  and  make  (urrender  before  {a)  admittance. 

But  by  the  three  other  Juftices  the  information  was  grant- 
ed ;  but  Parker  Ch.  J,  thought  that  if  tliere  had  not  been  a^ 
dire£l.rcfufal,  it  would  have  been  otherwife. 


(i)He  may  alfo  make  Jeafes.  Mcore.     before  the  admittance  ofhi$  leiTor.    | 
597.  pi.  813,    2  Ccm.  Dig.  49V  And     Leon.  100, 
\thc  Icflcc  may  maincalA  an  ejeilment 

Afterwards 
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Afterwards  in  the  fame  term  according  to  a  propofal  of  t!(ic 
Court,  and  by  the  confent  of  the  parties,  feigned  ifTues  were 
direfted  to  try  if  thefe  fix  or  any  of  them,  were  intitled  to 
their  freedom,  and  whether  y/«/?i«  or  0/horn  was  duly  ele£l-  r  ^.^  -i 
ed,  and  proceedings  upon  the  information  were  ftaid  till  the 
trial  of  thefe  iflues.     Fide  Infra  p.  243. 


1 


Daw  verf.  Newborough.     In  C.  B.  Cafe  13^. 

N  an  adion  of  ejaflment  upon  a  fpecial  verdi£t  found  at    a  conveymn 
the  affizes  before  Baron   Prue^  the  cafe  appeared  to  be    by°way°of  Co* 
this  :  The  Dean  and  Chapter  of  Brijlol  were  feifed  of  the  rcc-   ;«»""*  ^^  *»od 

KiHBu)  where 

tory  of  /?.  and  granted  a  Icafc  to  J.  C.  for  three  lives,  the   ihc  intent  of 
leflee  by  leafe  and  releafe  conveys  to  his  eldeft  fon  rhomas  and   conwy.*^.p'!«ri 
his  heirs,  in  confideration  of  natural  love  and  affedlion,  and    *<>  ^  cont»ry 
for  divers  others  good  caufes  and  confiderations,  to   the  ufe   ftruaioa. 
of  the  faid  Thomas  for  life,  then  to  the  ufe  of  the  heirs  male 
of  his  body,  and  in  default  of  fucK  iflue  to  the  ufe  of  his  fon 
Jo/eph  for  life,  remainder  to  his  heirs  malj^,  and  in  default  of 
fuch  iflue  to  the  ufe  of  the  leflbr  of  the  plaintiff. 

The  leffec  had  iifue  Thomas  and  Jo/eph ;  Thomas  had  ifliXc 
Mary  who  was  married  to  the  defendant,  and  died  without 
iflue  male  ;  Jofeph  died  without  iflue  male ;  by  which  means 
the  leflbr  of  the  plaintiff  claims  -,  and  if  this  was  a  good  con- 
veyance to  the  leflbr  of  the  plaintiflT  by  way  of  covenant  to 
ftand  feifed  was  the  queftion. 

And  Serjeant  Pengelly  argued  that  this  conveyance  operated 
as  a  covenant  to  ftand  feifed  \  and  that  the  exility  of  the 
cftate  of  the  leflee,  who  was  only  tenant  for  three  lives,  did 
nut  obftruft  the  title  of  the  leflbr  of  the  plaintiflT. 

And  afterwards  in  Trinity  term  3  Geo,  the  Court  gave  judg- 
ment, that  this  did  not  operate  by  way  of  covenant  to  ftand 
feifed.  And  King  Ch.  J.  delivered  the  reafons  of  that  judg- 
ment, that  a  conveyance  cannot  operate  by  way  of  covenant  to 
ftand  feifed,  where  the  intent  of  the  party  who  conveys  ap- 
pears to  be  contrary  to  fuch  a  conftrudion,  for  the  intention    aBI.  Com. 331. 

S     3  Qf 
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Daw  V. 

NBWBOftOUGH. 


No  ufe  can  be 
limited  on  an 
ufe.  I  Co.  1 3 6.  b. 
2  Lron.  6 
14.8.  Poph.  81. 
ftBl.Com.  33$. 
Carch.  173. 
I  Atk.  591. 
Dyer  155-6. 
An  ofe  it  an  ao- 
thority  to  take 
the  or  fi!f« 
a  Leon,  t  '. 
X  And.  31H. 
Co.  Lit.  2  72.  b. 

X  Hale.  p.  C. 
24S.  a  CI.  Com. 
336.  VauKh.  50. 
I  Atk«  991.' 
Sand,  on  Uf.  and 

Cafe  136. 

Vtdr  fupra  p. 
240.  Where  pcr- 
font  have  a 
right  to  their 
treed  om,  the 
tortious  relu(al 
of  the  Mayor 
df>e>  not  make 
their  votes  voidi 
for  afiffliflion  ii 
but  a  ceremony. 
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of  the  party  is  cflcntial  to  the  dircaion  of  the  ufes.  But  here 
the  intent  of  J.  C.  appears  to  be,  that  the  cftates  which  he 
limits  by  way  of  ufe  fhould  arife  out  of  the  eilate  limited  to 
Ticmas  and  his  heirs,  and  then  they  can  never  enure  by  way 
of  covenant  out  of  the  eftate  of  the  covenantor  ;  and  to  this 
purpofe  arc  the  refolutions  in  Cro.  Eliz,  401.  i  SiJ*  S2* 
2  Vent.  318.  And  when  the  eftate  is  limited  to  Thomas  zaA 
his  heirs,  to  the  ufe  of,  tic.  the  ufe  muft  of  necefiity  arife  out 
of  the  eftate  of  the  feoffee,  l^c.  to  the  ufe,  ^c.  and  therefore 
if  it  be  to  the  ufe  of  Thomas  and  his  heir8,and  afterwards  to  the 
ufe  of  others,  this  will  bean  ufe  upon  an  ufe  which  will  ne- 
ver be  allowed  by  the  rules  of  law ;  for  the  ufe  is  only  a  li- 
berty or  authority  to  uke  the  profits,  but  two  cannot  feverally 
take  the  profits  of  the  fame  land,  therefore  there  cannot  be 
an  ufe  upon  an  ufe. 

But  this  is  now  allowed  by  way  of  trait  in  a  Court  of 
Equity. 


TruAs.231. 


Auftin  veff.  Ofborn. 


IN  an  a£Uon  upon  the  c^e,  the  plaintifF  declared  on  a 
feigned  iffue  dire£led  by  the  Court  of  King's  Bench,  and 
the  HTue  was,  whether  the  pUntiffor  defendant  was  duly 
ele£bed  mayor  of  the  port  and  borough  of  Hjthe^  one  of  the 
Cinque  Ports  in  the  county  of  Kent  \  and  upon  the  trial  at  the 
aflifes  at  Maidftme  in  July  1 7 1 6,  before  the  Lord  Chief  Juftice 
Parker y  the  cafe  appeared  to  be  this :  By  the  Charter  granted 
to  the  corporation  of /i^''*^  ^'^  *^  ^4^^*  °f  March  in  the  17th 
oiElix.  the  eleftion  of  the  Mayor  is  to  be  on  the  and  of  Fe^ 
hruary  annually,  ^Ji  aliquis  Major  oburit  ante  finem  anni^  pro* 
pcimo  die  pojl  notltiam^  lie.  a  new  Mayor  {hall  be  elefted  for 
the  rcfidue  of  the  year.  On  the  9th  of  Augud  1 7 1 5  Mr. 
Deeds  then  Mayor  died,  H  e^dem  die  chcUer  widectmam  hcram 
the  horn  was  blown,  which  was  the  ufual  notice  of  fummon- 
ing  the  tourt,  and  the  oflicer  was  alfo  fent  to  fiimmon  all  the 
burgeffcs  of  the  corporation  ;  upon  which  20  were  aficmbled, 
iind  elefted  Stokes  mayor  for  the  remainder  of  tlie  faid  year. 

Upon 
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XJpon  the  ind  of  Ftiruary  n«t  ©•fuing,  when  the  annual     Austin  v. 
eledion6f  the  Mayor  was  appointed  by  the  Charter,  0/born 
and  Aufiin  were  candidates  and  the  ele£tion  was  to  htperjura^ 
bf  communitaf. 

After  the  Court  was  aflembled,  one  Lake  (who  at  a  former 
Court  had  been  ordered  to  be  admitted  to  his  freedom  upon 
the  paying  a  fine  of  50/.)  paid  his  fine  and  was  fworn  in  a 
freeman,  and  took  the  oaths  of  allegiance  and  fUpremacy,  and 
then  the  other  officers  of  the  corporation  were  continued  and 
fworn  in,  and  then  Stokes  the  Mayor  faid  that  he  would  pro^ 
ceed  to  the  election  of  a  new  Mayor.  Some  perfons  prefent 
faid  that  there  were  others  who  would  take  up  their  freedom  ; 
to  which  Stokes  replied,  that  he  would  not  do  any  bufinefs  that 
day  except  electing  a  new  Mayor,  and  then  laid  down  his 
mace,  and  the  horn  was  blown  to  fummons  the  fxeemen  to 
the  eledion  of  a  mayor. 

Then  Toumay^  Brockman^  Geo*  Kenneth  Rich,  Kenneth  Sy^ 
mends  and  Rand,  who  claimed  a  right  to  be  admitted  to  the 
freedom  of  the  port  and  borough  of  Hytbe,  entered*  the  Court 
and  demanded  their  freedom,  and  tendered  15  J.  which  was 
tiie  ufual  fine  paid  for  admittance,  and  prayed  to  be  admitted^ 
but  Stokes  refufed  them  ;  upon  which  thofe  fix  perfons  declar-^ 
ed  their  votes  ioxAuftin^  and  were  excluded  the  Court. 

The  right  to  the  freedom  was  by  birth,  by  marriage  and  by 
fine ;  and  it  was  allowed  that  Geo.  Kennet  had  a  right  to  his 
freedom,  and  though  the  right  of  the  others  was  controverted^ 
yet  by  a  verdi£b  found  the  fame  day  upon  a  feigned  iflue  in 
another  adion  it  was  found  that  they  all  had  a  right  to  their 
freedom. 

After  exdudii^  thofe  fli^from  the  Court,  they  proceeded  td 
the  elefiion  of  a  Mapr,  and  there  were  24  votes  for  the  de<^ 
fendant  Ojbomy  and  ao  for  the  plaintiff  ^i^m,  befides  thofe 
fix  who  were  excluded^  fo  that  if  thofe  fix  were  good  votes 
Au/tin  was  eleAed,  othcrwife  Ojborn  was  elefted,  and  after- 
Wards  it  was  confented  that  a  cafe  fiiould  be  made,  and  this 
matter  argued;  theChitf  Juftice  delivered  his  opinion,  that  ' 

S  4  thofe 
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^olIoRt^'     'thofe  fix  ought  to  be  reckoned  as  good  votes  for  Juftirt  and 
that  he  was  duly  ele£led. 

And  the  Chief  Juftice  faid  that  it  was  not  improper  to  take 
notice  how  Stokes  became  Mayor ;  for  the  queilions  here  arc 
whether  there  does  not  appear  in  this  cafe  fuch  a  partiality  as 
to  make  the  eledion  of  the  defendant  void  ? 

Secondly,  if  the  votes  of  the  fix  ought  not  to  be  allowed,  by 
which  the  eleftion  of  the  plaintiflF  would  be  good  ? 

As  to  the  firft  matter,  the  eledion  of  Stoles  was  not  made 
purfuant  to  the  diredion  of  tlie  Charter,  and  though  his  elec- 
tion was  not  void,  yet  his  being  elected  in  fuch  a  manner, 
ihews  the  intention  of  continuing  the  office  in  one  party. 

As  to  the  other,  the  fix  votes  excluded  ought  to  be  allowed  ; 
for  it  does  not  appear  that  there  was  any  doubt  of  their  right 
to  be  admitted  freemen,  but  it  appears  that  they  were  intitlcd 
to  their  freedom ;  and  there  did  not  appear  to  be  any  doubt  of 
it  on  the  2nd  of  February,  for  the  Mayor  does  not  give  that  as 
a  ground  for  refufing  them,  but  faid  tliat  he  would  do  no  more 
bufinefs  that  day  j  then  if  they  had  a  right  to  their  freedom, 
and  the  Court  had  no  doubt  of  it,  if  they  had  done  all  that 
was  in  their  power  in  order  to  be  admitted,  the  tortious  refu- 
fal  of  the  Mayor  does  not  make  their  votes  void,  for  admit- 
tance is  only  a  ceremony  introduced  and  ufed  for  more  order 
and  regularity. 

The  cafe  of  a  tender  and  refufal,  which  amounts  to  pay- 
ment, is  very  appofite  to  tliis  matter. 

If  a  copyholder,  to  whofe  ufe  a  furrender  is  made,  prays  to 
be  admitted  in  Court  and  is  refufed,  he  (hall  be  tertenant 
againd  the  Lord,  tho'  the  Lord  does  lofe  his  fine. 

UuM^L?         If  a  man.  approaches  as  near  as  he  can  to  the  lands,  this 
s  Bl.  Com.  316.   amounts  to  a  livery. 

And 
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And  the  cafe  here  is  ftronger,  for  it  appears  that  the  corpo-      Awitih  «. 
ration  had  at  that  time  power  to  perform  the  ceremony,  and 
there  can  be  no  reafon  why  they  did  not  perform  it. 

This  is  not  properly  to  be  confidered  as  between  the  plain- 
tiff and  defendant,  but  between  the  perfons  excluded  and  the 
corporation,  and  then  what  caufe  can  there  be  for  refuCng 
their  votes  till  admittance  ? 

On  the  part  of  the  corporation  nothing  but  matter  of  dc- 
ccncy ;  on  the  other  part  it  would  be  manifeft  injuftice  if 
their  votes  fhould  b^  rejefted ;  and  where  the  competition  is 
between  a  defeat  in  point  of  decency  on  the  one  part,  and  ma- 
nifeil  injuftice  on  the  other,  there  can  be  no  queftion  which 
ought  to  prevail. 

But  the  Chief  Juftice,  after  declaring  his  opinion,  faid  he 
would  not  preclude  the  defendant  from  taking  the  opinion  of 
the  Court,  and  therefore  as  he  was  of  fach  opinion  he  could 
not  in  juftice  permit  the  defendant  to  continue  in  his  oflice, 
yet  he  would  order  that,  if  upon  motion  by  the  defendant  in 
Court  the  firfl;  week  of  the  term  the  Court  fhould  be  of  a  con- 
trary opinion,  the  inftgnia  of  the  office  which  were  now  by 
rule  delivered  to  the  plaintiff  ftiould  be  re-deliyered  to  the  de- 
fendant I  and  a  rule  was  made  accordingly. 

This  matter  was  touched  on  in  Court  upon  a  motion  for  an 
information,  2V/«.  2  Geo.  and  then  Chief  Juftice  Parker^  Juf- 
tice Pratt  and  Juftice  Powis^  were  of  the  fame  opinion  which 
the  Chief  Juftice  now  delivered,  but  Judge  Eyre  was  of  a  con- 
trary opinion. 

In  Michaelmas  term  3  Geo.  the  pofleftion  of  the  office  and 
vjfignia  of  Mayor  being  refigned  to  the  plaintiff  according  to 
the  rule,  and  the  Court  in  Trin*  term  being  of  the  fame  opi-  T  247  ] 
nion  with  the  Chief  Juftice,  the  defendant  would  not  be  at 
the  charge  of  arguing  this  point,  but  fubmittcd,  that  judgment 
(houldbe  given  againft  him  $  and  upon  fuch  fubmiffion  thc^ 
Chief  Juftice  faid,  that  the  matter  was  worthy  of  being 
argued  }  and  he  ftiould  be  fatisfied  to  have  it  argued  >  but  he 

had 
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AuiTiK  V.       had  confidcred  the  cafe,  and  was  of  the  fame  opinioa  now  at 

ObbOftN. 

he  was  at  the  alazes,. 


Cafe  I37*        Loveday  vcrf.  Soloman  Mitchell.     In  C.  B. 

wiwn  thedc-  /TlHIS  was  an  a£^ion  of  Replevin*  The  defendant  avows 
vln  makes  coour  ^  the  taking  of  the  goods  as  the  goods  i^/ius  S^hmotuSy  and 
■vows  t'hit  the  c°"^'"^c«  ^'^^  petit  judicium  i^  retom\  Uc.  To  which  the 
piopf rty  u  in  plaintiff  demurred,  and  fliewed  for  caufe,  that  llic  defendant 
Items  to  be  Aif-  did  not  traverfe  the  property  of  the  plaintiff.  And  Serjeant 
* tiavcrfr '^'"'  ^5*'>'  ^'•gcd*  that  he  ought  to  make  fuch  traverfe  5  for  when 
Vjn^Abr  Tir  ^he  plaintiff  had  alledgcd  a  prcqperty  in  himfcif,  if  Ac  defen- 
pi.  9.  (D.  a.)  dant  afterwards  alledges'  property  in  himfelf,  or  in  a  ftranger, 
*  '°*  this  denies  the  property  of  the  plaintiff  only  by  inference  and 

argument  j  but  he  ought  to  deny  the  plaintiff's  property  in 
dired  terms,  and  fo  are  ail  the  precedents ;  with  this  diffe- 
rence, that  in  fome  cait&  the  defendant  alled^  property  in 
himfelf  or  another,  with  a  dire£l  traverfe ;  and  in  fome  cafes 
the  plea  is,  that  the  property  is  in  t!te  defendant,  and  not  in  the 
plaintiff,  which   is  tantamount  to  a  traverfe  ^  for  the  words 
(«)  I  Sand.  22.    W  non  make  a  traverfe.     i  Sand,  {a)     Serjeant  >Se/iy  replied^ 
aKeb.  $4.!io5!   ^^^^  the  precedents  wcrc  both  ways.     Hern^s  Pkad*  4.     i 
s.  c.  s  Com.       Brown's  Ent.  Ih)  —  {c)  PL  Gen.  —  I  Mod.  Int.  300.     And 

Dip.  p.  109.  \   /         *  '  J 

ib)  I  Brown's  per  Cur*.     It  will  be  good  both  ways,  and  there  feems  to  be 

a" diiendlnt  no  difference ;  for  the  defendant  might  have  pleaded  proper* 

Pi^  eit^eHn"  ty  in  abatement  or  in  bar,  and  it  would  have  been  good  with« 

barorinabfie-  Q^^  ^  travcifc,  and  upon  tliatiffue  (hould  have  been  joined. 

Crcjic.  519.  And  therefore   when  the  defendant  makes   cognizance,  or 

1  Vei  1.^49.  avows  that  the  property  is  in  the  defendant,  it  feems  to  be  fuf* 
aLcv.oi.s.  C.  ficient;  for  the  defendant  cannot  conclude  to  the  country, 
6  Mod.  ^>-  but  the  plaintiff  ought  to  reply,  and  upon  that  replication  ifluc 
Ko!i.  56a.  s.  C.  {hall  be  joined,  and  the  property  of  the  plaintiff  muft  be 

2  LA.  Kaym.  , 

9«4.  s.  c.  proved. 

Cartb.  144. 

Ciik.Rcpicv.ad.edit.  p.  IZ7.  infri  p.  591.    (0  Plac  Gen.  6o». 


De  Term.  Sana.  Trin*  2  Geo.  L  248 

Anonymous,     In  C.  B.  Cafe  138. 

* 

^nr^  H  E  Pojtea  returned  faid,  that  fcvcn  jurors  of  the  prin-   iftbe  j«fy  !• 

^     cipal  pannel  appeared,  and  five  tales  were  added,  and   affigetftwtView, 
then  quGdjnratof^ftmul  cum  aliis  de  circumjlar!  juraf  ex  ajfenfu   ^^l^^y^^ 
parti um  (jT  per  manda^  jufiiciar'  jur^  prad*  a  verediElo  fuper  exit   fiis  de  mv, 
prad*  dand*  certis   de  caujis  exofierent*  tsf  Alexander  Saunders  •  7««   •    • 

uhimusjur'  prad*  retrahefm  Afterwards  there  was  a  Djflrin' 
gas  with  Decern  Tales  for  the  fame  jury  at  the  next  aiBzes, 
and  at  the  next  aiEzes  the  iiTue  was  tried  by  the  fame  jury. 

And  it  was  moved  in  arreftof  judgment,  that  here  was  a 
mif-trial,  for  there  ought  to  have  been  a  Venire  fac^  de  novo^ 
and  not  a  Dijtringas  with  Decern  Tales  for  the  fame  jury  j  for 
by  the  ftatute  (a)  7  &f  8  W.  3.  there  (hall  be  a  Venire  de  novo,    (m)  St.  7  ft  S 
unlefs  in  cafes  of  a  view.  '  1  •  3-  c  3»« 

Secondly,  The  jury  here  were  totally  difcharged,  and  then 
there  mull  be  a  Venire fac^  de  novo ;  for  the  words  are  exprcfs, 
that  the  whole  jury  (hall  be  difcharged,  and  the  fubfequent 
words  quod  ulC  jur^  retrahetur,  are  impoflible,  for  all  were  be- 
fore difcharged,  and  then  none  of  them  could  be  afterwards 
brought  back  again. 

Thirdly,  The  entry  is  upon  the  latter  Pofteoy  where  Abra" 
hamus  Saunders  is  mentioned,  not  Alexander  Saunders ^  and  fo 
one  was  withdrawn  who  was  never  fworn. 

For  which  Serjeant  Qyp'.re  anfwered,  that  the  caufc  was 
fent  to  a  view,  and  therefore  was  within  the  words  of  the 
ftatute. 

And  tho^thc  entry  be  ^od certis  de  caufts  the' jury  was  dif- 
charged, and  it  does  not  appear  by  the  entry  that  this  was  in* 
tended  for  a  view  5  yet  this  may  be  explained  to  the  fatisfac- 
tion  of  the  Court,  and  need  not  be  mentioned  in  the  entry  ;  for 
tlic  entry  is  in  the  fame  manner  as  the  entry  was  before  the 
%  ftatute  5 
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ANOMTMovr.     ftatute  ;  for  it  is  fufficicnt  to  fay,  ^od  certis  de  caufis  exone^ 
rettfy  without  mentioning  what  caufe  j  but  here  by  the  Verf^ 
fiu^  it  appears-,  that  a  view  was  intended  at  firft,  for  the 
Venire  fays  ^od  habeat*  jttr'  (quod/ex  vel plur^  babeant  vsfrm) 
by  which  it  appears,  that  this  Fen*  fac'  was  agreeable  to  the 
ftatute   of  4  W  5  Anne^  c.  i6.  which  allows  a  view  before 
trial ;  but  becaufe  only  two   of  the  jurors  had  viewed  the 
pfcmifles,  as  appears  by  the  return  of  the  flieriff  upon  the 
Ventre  fac^ ;  it  was  agreed,  that  the  caufe  fliould  be  fcnt  to  a 
view,  as  appears  by  the  rule  of  aflize,  now  made  a  rule  of 
Court.     This  then  being  the  reafon  of  the  withdrawing  a 
Juror ;  and  the  difcharge  of  the  others  will  be  within  the 
fiat.  7'£^  8  /]^.  3.  which  allows  a  Difiringaswi^  decern  Tales 
in  cafes  of  view ;  and  then  the  entry  here  ^uod  ulf  jut*  «- 
trahetur  (halt  be  tranfpofed,  and  placed  before  the  words  which 
difcharge  the  jury.     And  per  Cur\  If  ifTue  is  joined,  and  at 
the  alEzes  when  the  iiTue  comes  to  be  tried,  and  a  view  is 
confented  to,  and  one  juror  withdrawn,  and  the  others  dif« 
charged,  for  that  reafon,  by  the  ftatute  7  tf  8  ^.  3.  there 
xieed  not  be  a  Venire  fac*  de  novoy  but  it  is  fufficient  to  have  a 
Diftringas  for  the  fame  jury  with  Decern  Tales  at  the  next  af- 
fixes*   Then  when  the  ftatute  4  (i^  5  Ann£^  c.  i6.  allows  a 
view  before  trial,  and  direds  a  Venire  fai:^  for  that  purpofc, 
and  there  be  no  view  had,  there  may  be  a  view  afterwards 
by  confent  at  the  aDGzes  j  and  if  the  jury  is  difchargcd  for 
that  reafon,  there  is  no  need  of  a  Ven'/ac*  de  novo.     But  it  is 
-proper  that  the  entry  upon  the  roll  (hould  be,  that  the  jury 
was  difmifled  for  that  reafon  ;  and  as  the  ufage  has  been  other- 
wife  finec  the  ftatute,  that  may  excufe  the  omiflion  here  ;  yet 
the  Court  ordered,  that  for  the  time  to  come  fuch  entry  fliould 
be  made. 

As  to  the  other  objeftion,  the  Court  thought  the  words 
{hould  be  tranfpofed,  and  conftrued  that  a  juror  was  with- 
drawn, and  the  reft  of  the  jury  difmiflcd  •,  for  if  they  were  aH 
difcharged  at  firft,  it  would  be  impoffible  that  any  of  them 
fliould  be  withdrawn  afterwards :  and  for  the&  reatbns  the 
exceptions  were  difallowed  by  the  Court* 
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Johannes    Abrahat    verfus   Johannem   Bonn,     c^fe  139^ 
In  C.  B. 


T 


HIS  was  an  a£lion  of  debt  upon  a  bond,  with  con-  A  miAikeofthe 

dition  that  the  defendant  ihould  pay  50/.  to  one  Ejrts  f„5f"*i  of  The" 

on  fuch  a  day,  and  fliould  inderonify  the  plaintiff,  who  was  J^*^*Jj!*^/* 

bound  with  the  defendant  in  another  bond  to  E^res  for  the  ▼crdia  without 

defence* 

payment  of  the  fame  fum.  Via.  Abr.  Tit. 

Jtmendmeni*  (P) 
pi  I  Cro.£lii.  435.  751.  904.  Cro.  Jac.  67.  Yelv.  65.  S.  C  x  Brownl.  87.  S.  C.  x  Str.  . 
551.    S  Co. 1 61.  h.    Palm.  524.  Slcin.  591.     x  Term    Rep.  783.     x  Com.  Dig.  319.  331.  331b 

1  fiac  Abr.  104.  —  Infra  p.  377.  557. 

The  defendant  pleaded  Solvit  ad  diem.  The  plaintiff  rcpli- 
^odprad.  Johannes  Bunn  non  folvit  prout  idem  Johannes  Bunn 
fuperius  aiiegavit,  W  hoc  petit  quod  inquiraf  per  pairiam^  ti 
prad^  Johannes  Abrahat ftmtUtery  where  it  fhould  have  been 
prad?  Johannes  BunnJimiUter.  After  a  verdift  for  the  plaintiff, 
without  any  defence  made  by  the  defendant  upon  whom  the 
iffuelay,  it  was  moved  in  arreft  of  judgment  by  Serjeant  S^/3jr, 
that  they  relied  on  that  mifprifion,  and  therefore  made  node- 
fence;  and  that  the  ftatute  17  Car.  1.  r.  8.  does  not  ex- 
tend to  this  cafe,  for  that  aids  a  miftake  of  the  name 
where  the  plaintiff  or  defendant  has  been  rightly  named  be- 
fore, only  where  that  might  be  (hewn  for  caufe  on  a  demurrer  ; 
but  that  could  not  be  done  here.  To  which  the  Court 
agreed. 

But  it  was  amendable  by  (i)    8  i7.  6.  f^) and  31    («) stirt. •  flea. 

//.  8.  {h.) and  for  that  was  cited  i  Rol.  Abr.i^t).  pi.  27.    ^''i^V.us'*' 

2  Cro.  C02.  C87.    And  of  tluL  opinion  was  the  Court,  and  it   Hen.«.c  15. 

^      ,    f     '  '^  (*)lt*t.3iHea. 

was  amended^  S.  e.  30. 


(1)  The  ftatute  8  Hen.  6.  enlarge  Ken.s6.  and  14  Edw.  3.  arc   the  only 

only  the  fubjedi  matter  of  the  flatute  (latutes  oFAnieudments,  the  others  are 

1 4  £d«v.   3.    cap.  6.     iSalk.  51.     1  (la cutes  of  Jeofails,     i^alk.  51. 
(^om.  Dig.  315.     The  Haiuick  of  8 
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Cafe  140.       Piggott    verf.    Sir    Henry   Penrice  &    \Jx\ 

In  Cane*. 

The  fame  cif-       T  T  P  O  N  a  bill  brought  for  an  account  of  the   real  and 

cumftances  |      I  ° 

ought  to  be  V>    perfonal   efiate   of •      1  he  cafe   appeared  to 

provrtr.  to  be  ,         .  . 

perfrn-rJ  to  oc  this  ; 

make  a  good  re- 
location in  equity  as  a:  law,  unlefs  prevented  hy  the  prrfon  interefled.     i  Eq.  Abr.  ao^.  pi.  i%,  S. 
C.     Ch.  Prec.  471.  S.  C.     Gilb.  Rep.  137.  S.  C.     9  Mud.  15.    Pow.  on  Powers.  1 57.    »  Vera. 
69,    X  £q.  Abr.  673.  pi.  8«  S.  C.    %  Freem.  io».  S.  C. 

Sir  Join  Spencer  died  without  iflue  and  inteftate,  by  which 
means  his  eftate  defcended  to  his  four  fifters,  Elizabeth  Gere 
(mother  of  the  defendant's  wife^  which  Elizabeth  was  dead, 
[  25 1  ]  and  the  defendant's  wife  her  heir)  Sufanna  Neljon^  Anne  Mere* 
dith  and  Alice  Piggott^  wife  of  the  now  plaintiff.  After  the 
death  of  Sir  John  Spencer,  viz.  on  the  9th  of  February  1712. 
Sufan  Nelfon  made  and  duly  executed  her  will  in  the  prefence 
of  three  witncfles,  and  thereby  devifed  in  thefe  words,  I  make 
mj  Niece  exeadrife  r^f  all  my  goods,  lands  and  chattels^  and  died  ; 
after  her  death  t!:e  plaindfFand  A/ice  his  wife  being  feifed  of 
one  four^  part  as  parcener,  of  a  third  part  of  5.  Nelfon*s 
Iharc  as  co-heir  to  her,  (for  the  fifters  Anne  and  Alice,  and 
the  wife  of  the  defendant,  being  the  daughter  of  Elizabeth 
Gore,  the  other  iiftcr,  were  co-heirs  to  S.  Ncijon,  if  no  eftate 
pafled  by  her  will,)  levied  a  fine  of  the  third  part  of  the 
manor,  iffc.  which  was  the  eftate  of  Sir  John  Spencer^  and 
by  deed  declared  the  ufes  to  the  plaintiff  and  his  wife  for  tlieir 
lives,  remainder  to  the  right  heirs  6f  tlie  plaintiff,  witli  a 
provifo,  that  the  plaintiff  and  his  wife,  or  the  wife  alone 
notwithftanding  her  coverture,  by  deed  or  writing  attefted  by 
three  witncfTcs,  not  being  menial  fervants,  might  revoke  the 
ufes  of  the  inheritance  after  the  life  of  the  plaintiff,  and  limit 
new  ufes.  Afterwards  Alice  Piggott  being  fick  wrote  a  letter, 
dated  the  24th  of  January  171 3,  to  Mr.  Edwards,  who  pre- 
pared the  fettlement  according  to  the  fine,  and  defired  (hat  he 
would  prepare  a  deed  with  fpeed  ;  that  fince  ihe  had  a  power 
of  revocation,  and  was  unwilling  that  the  firft  deed  iliould 

be 
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be  made  2s  it  wu^  and  ufed  arguments  againft  it,  and  was     Piccott  «. 

diflatiffied  in  coafcience  about  it,  there  might  be  an  altera* 

tion,  till  when  (he  Ihottid  not  die  fatisfied ;  for  we  all  know 

my  BttCt  Iflel/iffi  meaning,  and  I  give  tie  inheritance  of  ihaf 

part  t9  my  Nieet  Gate,  who  was  the  daughter  of  my  eldeft 

fifter;    and  on  the  back  indor&$  that  lie  ihould  keep  it 

fccret. 

Thii  letter  was  fimt  to  Mrs^  Meredhh^  with  a  defire  that 
flie  would  read  tt^  then  feal  it  up  \  and  then  it  was  delivered 
to  Mr.  Edvmris.  'About  the  end  of  January  Mr.  Edwards 
comnmnicafed  the  contents  to  the  plaintiff,  and  in  the  begin- 
ning of  February  fent  a  letter  to  Mrs.  Figptty  by  which  he 
deCied  to  know,  whether  (he  would  have  the  eftate  limited 
to  hep^ece  and  her  heirs  ;  if  (he  fhould  die  without  ifiue,  or 
under  age,  if  (he  would  not  in  that  cafe  augment  her  chari- 
ties, (for  by  the  letter  ihe  faid  alfo,  that  {he  would  leave  2o/. 
/rr  tf»mmt  to  augment  the  poor  Living  of  Offley^  and  lo/.  per  [  25a  ^ 
annum  for  the  poor  apprentices.  On  the  26th  of  February^ 
Mt.  Edwards  wrote  another  letter  to  Mrs.  Pfggott,  to  let  her 
Lnow  that  the  deeds  were  prepared  for  the  charities,  and  de- 
fired  to  know  who  (hould  be  the  truftees.  On  the  loth  of 
Jlfarcb^  Mrs*  Piggott  died,  and  Mr.  Edwards  in  his  exami- 
nation depofed,  that  when  he  acquainted  Mr.  Plggott  with 
the  contents  of  the  letter  which  he  received  from  his  wife,  Mr. 
Ptggoti  did  not,  as  he  knows,  propofe  any  method,  or  ufe  any 
means  to  hinder  any  revocation  or  new  deed  of  fettlement ; 
and  that  he  received  no  other  orders,  and  no  anfwer  to  either 
of  his  tetters. 

It  was  now  infifted  upon,  that  the  words,  I  mate  my  Niece 
0euutrix^rf my  goods t  lands  and  chattels^  amounted  to  a  devifo 
of- the  lands  to  her,  for  otherwife  the  word  lands  would*  have 
no  fignification,  for  the  teftatrix  was  poiTefied  of  no  Icafes  \ 
and  it  was  urged,  that  her  intention  appeared  by  her  declara- 
tion to  the  witnefles,  to  whom  (he  faid,  that  if  fhe  had  never 
fo  much,  the  whole  (hould  go  to  her  niece,  and  that  .Mrs. 
PiggiOt  and  Mrs.  Meredith  ihould  not  be  a  Groat  the  better 
for  what  flie  left ;  and  this  was  confirmed  by  Mrs.  Piggcr's 
letter  I  and  though  parol  declarations  fhall  not  be  allowed 

to 
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PicooTT  V.     to  inlarge  the  words  of  a  will,  yet  they  may  explain  words 

which  are  otherwife  ambiguous.     But  on  the  other   fide  it 

was  infilled,  that  no  intention  here  appeared  further  than  to 

make  her  niece  executrix  ;  and  an  heir  fliall  not  be  difinherit- 

ed  but  by  exprefs  words.     That  the  addition  of  goods^  lands 

and  chattels  J  is  only  an  enumeration  of  the  particulars  which 

flie  (hall  have  as  executrix  ;  and  the  word  lands,  being  in- 

fertcd  among  perfonal  things,    iliall  be  conftrued    only  of 

things  which  ihe  could  take  as  executrix ;  sfe  in  the  cafe  of 

(,i)  i  Jones  380.    Wilhinfon  vcrfus  Merryland^  {a).     Cr^  Car.  447,  449.     And 

a  Roil.Abr.70c.   if  ^'^  teftatrix  had  no  leafes,  yet  (he  might  intend  to  have 

f'« '5-  fome;  or  if  not,  the  import  of  the  word  be  may,   that  (he 

pl.  19.  ihould  have  the  rents  and  emblements  of  the  land  j  as  where 

there  is    a  Levari  fa^  de  ierris  IS  caiallisy  the  flierifF  may 

.  take  the  corn  upon  the  ground  and  other  chattels ;  and  a 

parol  declaration  (hall  never  be  allowed  in  the  expofition   of 

a  will. 

C  253  1  And  of  this  opinion  was  the  Matter  of  the  Rolls,  but  would 

have  allowed  a  trial  at  law  if  Mr.  Cowper  and  Mr.  Vernon 
would  defire  it,  but  they  did  not. 

It  was  then  infiftcd,  that  this  letter  of  Mrs.  Plggoit  amount- 
ed to  a  revocation  in  equity,  for  it  (hewed  her  intention  that 
there  (hould  be  a  revocation,  which  feems  to  have  been  ob- 
ftru£led  by  tlie  plaintiff;  for  Mr.  Edwards  was  his  agent,  and 
was  defired  by  the  letter  to  be  fecret;  afterwards  he  commu- 
nicates it  to  the  plaintiff,  and  though  he  deppfes  that  he  doth 
not  know  that  Mr.  Piggctt  did  propofe  any  method  or  ufe  any 
means  to  hinder,  Wr.  yet  the  manner  of  penning  his  depofi- 
tion  is  fufpicious ;  and  when  he  was  defired  to  prepare  a  deed 
for  the  revocation  with  fpecd,  he  did  nothing,  nor  wrote  any* 
anfwer  till  February^  and  then  defired  to  know  if  the  eftate 
fliouldbe  to  the  defendant  and  her  heirs,  when  the  letter  had 
mentioned  that  the  inheritance  (hould  be  fettled  on  her  niece; 
and  it  does  not  appear  whether  his  letter  ever  came  to  Mrs. 
Piggatt ;  but  the  delay  feems  to  be  affefied,  and  Mr.  Piggott 
muft  necefHirily  be  fuppofed  to  have  been  the  caufe  of  it.  But 
the  Matter  of  the  Rolls  would  not  allow  this  to  be  a  revoca- 
tion* 


D^  Term.  Sancfl.  Trin.     2  Geo.  L  2^2 

tion,  for  there  was  no  proof  that  Mr.  Piggott  hii^dered  the  ^i^J^^J,^' 
txecution  of  the  revocation  if  his  wife  would  execute  it,  but 
at  the  fame  time  he  declared  that  Mr.  Edwards  was  culpable^, 
and  if  it  had  been  proved  that  Mr.  Piggott  had  hindered  any 
body  from  coming  to  his  wife,  or  prevented  the  execution,  or 
obftruAed  the  ingrofBng  of  the  deed  of  revocation,  he  would 
.  have  allowed  it  as  a  good  revocation  againft  him  j  but  this  not 
being  proved,  the  fame  circumftances  ought  to  be  proved  to 
be  performed  to  make  it  a  good  revocation  in  equity,  as 
were  requifite  to  make  it  a  revocation  at  law,  for  if  all  the  cir- 
cumftances of  the  power  are  not  purfued,  it  will  not  be  a  good 
revocation  in  equity  or  at  law  ;  and  fo  it  was  refolved  in  the 

cafe  of  (^i)  Bati  and  Mwntagufn  M  3  Ch.Caf.55, 

^  a  Ck.  Rep.  41 7. 

Afterwards,  on  the  19th  of  May  in  Eafier  term  following, 

this  caufe  was  heard  before  Lord  Chancellor  Convper  upon  an 

appeal,  and  the  former  decree  affirmed.     As  to  the  devife  in 

ihcfe  words,  viz.  I  make  my  Niece  executrix  of  my  goods y  lands      r  254  ] 

and  chattels  J  he  thought  there  was  no  ground  in  any  Court 

to  conftrue  that  a  devife  of  the  land,  or  to  fubjeft  land  to  the 

payment  of  debts ;  for  the  will  begins  with  an  expreffion  im-  J^jrf  J.  , a** 

proper  for  the  devife  of  lands,  [viz,)  I  make  my  Niece  executrix ^   P**  »4- 

which  has  nothing  to  do  but  with  the.perfonal  eftate  ;  then    i  Roll./ibr.^ij. 

when  (he  adds  of  all  my  goods ^  lands  and  chattels^  that  is  only    pow^'o^Tuen 

an  enumeration   of    the    particulars   which   (he   fhall   take    39^- 

as   executiix.     And    the   term  lands   is    not    infignificant, 

for  it  imports  that   fhe  fhall  take  the  rents   of    the  lands, 

but  does  not  amount  to  a  devife  of  the  inheritance  *of  the 

land,  for  the  law  will  not  permit  an  heir  to  be  difinherited  by   S«pra  f .  16S. 

implication. 

As  to  the  revocation,  the  letter  does  not  amount  to  that, 
for  tliough  perhaps  her  intention  was  to  favour  her  Niece,  and 
tlicre  was  a  delay  or  negledl  in  the  Agent  Mr.  Edwards^  with 
a  dcfign  to  favour  his  friend  Mr.  Piggctt^  yet  this  endeavour 
of  hers  without  any  thing  done  in  purfuance  of  it,  and  without 
f  urfuing  the  circumftances  of  the  power,  will  not  amount  to 
a  revocation  j  when  a  perfon  confines  his  power  to  particular 

Vol.  I.  T  ck- 
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PfOGOTT  V.     circumftanccs,  it  Is  done  with  a  dcfign  to  prevent  his  being 
furprifed. 

vin,  Abr.  Tit.  *       If  a  dccd  of  fcvocation  had  been  prepared  and  ready  to 

20  Mod.  473!  '  have  been  executed,  but  three  witncfles  who  were  not  menial 

fervants  could  not  have  been  gotten,  and  this  by  Mr.  Piggot^s 

means,  perhaps  it  might  under  fuch  circumftances  have  been 

allowed  a  revocation,  (i) 


( i)  The  teflatrix  by  her  fecond  will  ing  there  was  no  revocation.  Gilb.  Rep. 

gave  part  of  thefe  lands  to  charitable  238.  Free.  Ch.  473.  S.  C.     2  £q.  Abr. 

iifes,  and  they  were  decreed  at  the  191.  pi.  6.  S.  C.     Vin.  Abr.  Tic  Cbn^ 

Rolls  to  be  good  as  an  Afpoimiment  up-  rltabU  Ufa,  (B.)  pi.  24. 
on  the  a£k  of  Parliament,  notwithiland- 
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James  St.  Amand  vfrf.  Barbara  Counteis  Dow- Cafe  141. 
ager  of  Jerfey,   Adminiflratrix  of  Edward 
Earl  of  Jerfcy,  &  al\ 

A  Bill  in  the  Exchequer  was  brought  by  the  plaintiff  oa   ^^''J^"^^, 
behalf  of  himfclf  and  other  bond  ci^ditora  of  MdnvarJ  W  aj«inft  bon^- 
Earl  of  J^ey^  againft  the  defendant  his  adminiftratrixy  WU'  afterwtrdf»  in  a 
iiam  Earl  of  J^/ey  his  fon,  Htn.  VUliers,  Efqj  his  younger  fon,   ??rAbrfi'*^* 
an  infant,  by  his  guardian  and  other  truftees  for  thefaid  in-  yobmtaryOM" 
fant,  fetting  forth,  that  Edward  Earl  of  Jerfey  was  indebted  pi.  6. 
by  bond,  dated  the  30th  oi  May  1707.  to  the  plaintiff  in  the 
penalty  of  7000/.  for  payment  of  3500/.  and  intcreft,  and  to 
JE/a.  Harris  by  bond  dated  the  aoth  of  May  1709.  in  400/. 
for  payment  of  aoo/.  at^d  intereft^  and  being  (or  one  Rkbard 
Topham  in  truft  for  him)  feifed  in  fee  of  two  fee-farm  rents^ 
one  of  40 /•  3  J.  4  J.  the  other  of  2  /.  5/.  8  d.  fubjedl  to  40/* 
anouity  to  Rachel  Mafon  for  her  life  ;  he  and  his  truftees  by 
leafe  and  releafe  dated  the  ift  and  2d  of  June  17 10.  for  na* 
tural  love  to  the  faid  H.  ViUiers  convey  the  faid  fee-farm  rents 
to  his  eldeft  fon  Lord  Dartmouth  and  Lord  Batkurfl  and  their 
heirs,  in  truft,  after  the  death  ofEiiz.  Ma/ortj  to  fell,  and  dip 
money  raifcd  by  the  fale  to  difpofe  of  in  an  annuity  or  place 
for  the  faid  Hen.  ViUiers  for  his  life,  and  if  he  died  before 
any  fale  could  be,  in  truft  for  himfclf  and  his  heirs. 

T  a  Afteic 
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Bt.  Amand* 
V  Lady  Jek* 


(*^  St.  ^  Will. 
Si  M.  c.  14. 

made  perpetual 
by  if«t.  6  &  7 
WilJ.  3.  c.  14. 


a  Vern.  327. 
I  Atk.  93. 
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After  this  fettlement  Edward  Earl  of  J^r/gy  becomes  in- 
debted to  others  on  bond^  and  died  in  September  171 1,  with- 
out perfonal  aflets  fufEcient  for  creditors  5  and  the  fcope  of 
the  bill  was,  to  fubjedt  the  faid  fee-farm  rents  to  the  bond- 
creditors  in  like  manner  as  if  they  had  defcended  to  the  heir, 

Mr.  rcrnon  by  his  opinion  dated  the  pth  oi  February  17.16. 
had  declared,  that  the  conveyance  being  voluntary,  and  for 
the  benefit  of  a  child,  will  be  deemed  fraudulent  as  againft 
bond-creditors ;    and  the  (a)  ftatutc  made  for  the  relief  of 
the  bond-creditors  againft  fraudulent  devifes  goes  upon  the 
fuppofition,  that  a  voluntary  conveyance  made  would  have 
been  fraudulent  at  Law.     That  if  there  had  been  no  bond- 
creditors  at  the  time  of  the  conveyance,  it  might  have  created 
a  doubt,  whether  it  had  been  done  to  defeat  bond-creditors ; 
but  thete  being  debts  then  owing  by  bond,  he  thought  it 
would  be  void,  even  againft  bond-debts  contrafled  after,  or 
that  if  it  were  otherwife,  it  would  come  to  the  fame  thing, 
fincc  the  eftate  in  queflion  is  not  to  anfwer  the  bond-debts 
prior  to  the  conveyance ;  and  if  neceffary,  the  latter  bond- 
creditors  would  be  admitted  to  ftand  in  the  place  of  the  prior 
bond-creditors,  and  the  aiTets  fo  marftialled,  that  all  might 
receive  a  fatisfaftion  as  far  as  the  aflets  will  extend. 

And  agreeable  to  this  opinion  on  the  22d  of  February  1 7 16. 
the  Court  decreed,  that  the  fee-farm  rents  ihould  be  fold  for 
the  benefit  of  tlie  bond-creditors,  and  that  the  truftees  (hould 
all  join  in  any  conveyance  to  be  made  for  that  purpofe. 
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Reeves  verf.  Trindlc  alias  Trundle.  ^afc  142. 

AN    appeal  of  murder  was  brought  by  tte  plaintifT,  as    wheretheCoort 
brother  and  heir  df  Gerard  Reeves^  b/   writ    apainft    q«*fl»«  >"  P">- 

^        '  ^  ceedings  on  a 

William  Trundle^  returnable  in  the  King's  Bench  a  die  Pafch,  writ  of  appeal 

in  quind*  dics^  and  tcftcd  22  Martif'y  and  on  the  firft  day  of  appellant  may  be 

the  term,  the  plaintiff  being  an  infant   was  admitted  by  his  J*^|"hi/°  ^^j 

guardian  ;  and  becaufe  the  SherifF  of  Siiffex  did  not  return  his  ^y  bill  againft 

writ,  nor  had  the  body  of  the  appellee  in  Court,  a  rule  was  tad*  mar\ 

granted  againft  him  to  make  a  return  of  his  writ,  and  en  the  vm^'jibT  tI^' 

next  day,  ( v/z. )  the  fccond  day  of  the  term,  zHaieaj  Corpus  was  -^«/-  (<>•)  pi- 

granted  by  rule  of  Court  to  have  the  ptifoncr  cum  caufa  capf  l^  C.  aja.  skin.  ' 

detention^  returnable  die  Martii prox' poft  menfem  Pafch.  and  upon  J  Ri^Ab?'  ^^V 

the  day  of  the  return  of  the  Habeas  Corpus,  the  prifoner  was    5  B«rr.  2643. 
,  •  *BI.  Rtp«7iQ. 

brought  into  Court,  and  the  writ  of  appeal  and  Habeas  Corpus    S,  C 

with  the  returns  to  them,  were  delivered  into  Court  by  tlic 

IherifF  and  read ;  and  becaufe  the  return  to  the  writ  of  appeal 

VTTAparatum  habeo,  which  referred  to  the  firft  day  of  tlic  term 

when  the  writ  was  returnable,  though   the   prifoner   was 

brought  into  Court  upon  the  Habeas  Corpus  die  Mart^pojl  menfem 

Pafch.  the  Court  direfted  that  the  prifoner  fliould  be  brought 

to  the  bar  again  by  rule  two  days  after,  and  in  the  mean  time 

the  Court  would  confider  whetlier  it  would  not  be  proper  to 

return  on  the  wiit  of  appeal,  languidus  in  prifona^  and  to  have  a 

Habeas  Corpus  lictt  languidus  returnable  on  a  day  appointed  by 

•  T  3  rule 
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Rebtii  v.      i^lc  of  Court,  to  brine:  the  prifoner  to  the  bar  airain ;  l>ut  on 
conflderation  it  was  tliought  proper  that  on  the  writ  of  appeal 

Tbc  whole  terdu 

is  bat  one  day  ia  the  retum  (hould  be  paratum  haheoy  lie*  for  the  whole  term  ift 
37*  j,m  Qjjg  jj^y  ;^  jjj^^  j^^j  therefore  when  the  prifoner  u 
brought  into  Court  b^  the  (heriff,  that  has  relation  to  the  day 
of  the  retum;  and  tho'  z  Hdieas  Corpus  was  granted,  upon 
which  he  was  brought  into  Court,  yet  that  was  not  any  regular 
procefs  In  the  adion  upon  which  the  appellee  was  brought 
into  Court,  for  when  he  appeared  he  appeared  on  the  writ  of 
appeaL 

And  a  precedent  was  cited  —  Annat  when  Holt  was  Chief 
Juftice  where  the  proceedings  were  in  the  fame  manner,  tor. 
the  writ  was  returnable  the  firft  day  of  the  term,  and  the  pri*- 
foner  not  being  then  brought  into  Court  a  Habeas  Corpus  was 
granted  for  a  day  fubfequent,  and  on  the  retum  of  that,  the 
prifoner  came  into  Court,  and  the  fherifF  returned  to  the  writ 
of  appeal  Parat*  habeo  as  here,  and  then  the  prifoner  was  ar- 
raigned ;  and  the  fame  manner  of  proceeding  was  now  ap> 
w  proved  of  by  the  Court,  and  the  prifoner  being  brought  to  the 
bar  was  arraigned  iu  French  on  the  writ  of  appeal. 

The  defendant  by  his  counfel  demanded  Oyer  of  the  writ 
and  the  return,  and  had  time  given  him  by  the  agreement  of 
the  party,  to  confider  of  his  plea  till  the  laft  day  of  the  term. 

vxn.  Abr.  T\\  On  the  laft  day  of  the  term  the  prifoner  was  at  the  bar,  and 
'^\ioAnix^'^^.  ^^^  appellant  and  his  guardian  being  called  to  appear  in  Court, 
a  Hawk.  P.  c.  the  prifoner  pleaded  in  abatement  of  the  writ,  that  his  addi- 
tion of  degree  or  myftery  was  (i)  omitted;  and  having  alfo 
demanded  Oyer  of  the  Habeas  Corpus  and  the  return,  demurred 
to  the  count,  and  pleaded  over  to  the  felony. 

But  this  feems  to  be  improper,  for  the  Habeas  Corpus  was  not 
any  procefs  in  the  a£tion,  neither  had'  the  appellant  made 
any  count,  for  the  defendant  was  only  arraigned. 


( I )  In   the  report   of  this  cafe  in     a  lahoitrer^  according  to  the  addition 
Strangf.  it  is  faid,   that  the  defendant     the    writ,     bat    a    barber   tbirmrgeo.n. 
pleaded  in  abaument,  that  he  was  not     i  Str.  402* 

But 


»75 
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But  bccaufc  there  was  that  mifprifon  in  the  writ  of  appeal  R»^v«i  v. 
in  which  the  appellee  was  named  William  Trindel  alias  Ji7/«- 
Jgl  de  F.  in  Coni  ^f»/,' without  any  addition  for  his  ftatc,  de- 
gree or  myftery,  it  was  prayed  that  the  writ  and  proceedings  [  ^59  3 
diereon  might  be  quaflied,  and  that  the  4pfehdant  who  was  be- 
fore committed  to  the  Marjbalfeay  might  be  now  charged 
by  bill  as  in  Cuftod*  Mar*  B,  R.  for  by  the  ftatute  i  i/.  5.  r.  5. 
in  writs  original,  appeals  and  indiftments,  there  muft  be  given 
to  the  name  of  the  defendant  the  addition  of  his  ftate,  degree 
or  myftery,  and  the  town  or  place  and  county  where  rcfidcnt ; 
and  if  any  be  outlawed  when  fuch  addition  is  omitted,  the  out- 
lawry fhall  be  void,  and  the  proccfs  before  outlawry  fliall  be 
abated  on  the  exception  of  the  party  ;  and  therefore  wherfi 
fuch  omiffion  appears  to  the  Court,  and  the  party  takes  excep- 
tion for  want  of  fuch  addition,  the  Court  may  ex  officio  quafli 
and  abate  the  procefs  where  fuch  omiffion  is.  And  here  the 
Court  quaihed  all  proceedings  on  the  writ  of  appeal  by  rule. 

And  afterwards  the  appellant  was  admitted  by  guardian  to   aLord  Ray«. 
profecute  his  appeal  by  bill  againft  the  appellee  in  Cufiod'  Mar^,    "'** 
and  the  appellee  was  arraigned  in  French  per  bill,  and  the  de- 
fendant had  time  allowed  him  to  confider  of  his  plea  till  the 
ad  day  of  the  next  term,  tunc  fro  nunc,  for  there  could  be  no 
imparlance,  (a) 

And  this  proceeding  feems  to  be  warranted  by  former  cafes, 
for  an  appeal  may  be  purfued  by  writ  or  by  bill  in  the  King's 
Bench.  Stamf.  PL  Co.  64.  b.  2  Inft.  420.  Stat,  {a)  3  H.  7.  (s)  scj  Hou;. 
And  therefore  if  it  be  commenced  by  writ,  but  the  proceed-  ** '' 
ings  on  the  writ  are  annulled  within  a  year,  and  the  party  be 
in  the  cuftody  of  the  Marflial  of  the  King's  Bench,  the  appcU 
hnt  may  afterwards  proceed  againft  him  by  bill  j  and  fo  was 
the  cafe  between  Watts  and  Brains^  where  the  appeal  was  by 
writ  direfted  to  the  Warden  of  the  Cinque  Ports,  returnable   ' 


(2)  But  neither  fide,  bringing  it  on  of  murder,  and  therefore  we  cannot 

for  near  three  years,  the  defendant  now  bail  him,   unlefs  the  appellant  will  ac- 

moved  to  be  bailed;  and  the  appellant  tually  confent;  which  he  refufing  to 

faid,  he  did  not  oppofe  k.     Sed  per  Cu-  do,  the  defendant  was  remanded?    i 

riamt  we  cannot  do  it ;  he  is  convided  Str.  403. 

T4  in 
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(a)  1  Ld.  Raym. 

ia88.  Holt. 
355.    II  Mod. 
ai6.  2]o.  2^4. 
W  I  SjIIc.  '60. 
]  Kel.  &9.  HuU 
6j.   Skin.   670. 
Carth.   394. 
Comb.   4fo. 
12  Mod.  108,    . 
J09.  157. 
(e)  I  Roll.  Abr. 
5«'- 
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in  the  King's  Bench,  againft  the  appellee,  for  a  murder  com- 
mitted in  the  Cinque  Ports,  and  therefore  it  was  dirc£lcd  to 
the  Warden,  and  not  to  the  SherifF;  the  writ  was  quafhed,  and 
the  appellant  profecuted  the  appellee  by  bill,  as  in  tlic  cuftody 
of  the  Marflial ;  upon  which  bill  he  was  tried  and  hanged. 
Qno.  Eliz,  695.  Telv.  13.  Co,  Etit.  59.  So  where  an  ap- 
pellee was  arraigned  upon  bill  before  the  juftices  of  gaol-de- 
livery and  removed  here,  the  fame  proceedings  being  irregular 
were  qualhed,  and  the  prifoncr  was  arraigned  de  novo  by  bill 
m  Cujlod'  Mar\  Pafcky  8  Annay  B.  R.  [a)  Smith  vcrfus 
Bowen  vide  {b)  Armftrong  verfus  Lijle^  i  Salk*  —  and  though 
it  was  denied  when  there  was  a  declaration  againft  the  appel- 
lee before  the  juftices  of  gaol-delivery,  yet  then  it  was  agreed 
it  might  have  been  fo,  if  they  had  not  declared.  So  in  (r)  Hoi' 
land's  cafe,  Cro,  Eliz,  605.  where  it  was  denied,  it  was  chiefly 
infifted  on  as  the  reafon,  for  that  the  appellee  was  not  in  the 
cuftody  of  the  Marflial,  and  if  there  is  not  a  declaration  by  bill 
againft  him  it  cannot  be. 


Cafe 


[43. 


PJca  in  abate- 
ment held  bad 
and  rcpugnanr, 
vfhere  it  f^ys 
tliac  there  aie 
two  perfons  in 
i6m*  Devt.n   of 
the  faojc  nam*: 
^thout  diftinc- 
tion. 

V.-.  Abr.  T^t. 
Mditions,  (N.) 
p'.  27.  Conrt. 
H'xf.  T\t,  Abate- 


HufTey  ver/.  Hufley  &  al'.     In  C.  B. 

THIS  wns  a  ^lare  Impedit  againft  John  Hujfey  and  John 
BngiveHy  clerk  for  the  church  of  .0.  in  Devonjhire. 
The  defendant  Bngwill  pleaded  in  abatement,  that  in  the 
county  oi  Devon  there  were  two  perfons  named  John  Bagzuell^ 
fen.  clerk,  and  John  B agiucll ^  ^un,  clerk,  and  that  there  is  no 
diftinftion  made  ;  and  by  the  Affidavit  according  to  the  ftatute 
4  C«f  5  Ann.  c,  1 6.  John  Bagwell  of  A.  in  the  county  of  Corn^ 
lyally  clerk,  maketh  oath  that  he  hath  a  fon  John  Bagwell  oi  D. 
clerk,  ttff . 


And  it  was  now  moved,  that  this  plea  flioiild  be  rcjefted  as 
frivolous,  for  by  the  ftatute  4^5  Ann.  16.  dilatory  pleas  fhall 
not  be  received  in  any  Court  cf  Record,  unlefs  the  defendant 
by  Affidavit  fnevvs  the  truth  thereof,  or  fliews  fome  probable 
matter  to  the  court  to  induce  them  to  believe  that  the  faft  of 
fuch  plea  is  true ;  here  the  fad  of  the  plea  is,  that  there  arc 
two  perfons  in  the   county  of  D^von  named  John  Bagwell^ 

clerks^ 
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clerks,  but  the  Affidavit  only  *fays,that  John  Bagwell  clerk,      H&ubt  <r. 
hath  a  fon  named  John  Bagrjuelly  clerk,  but  the  father  is  named 
of  A.  in  the  county  of  Cormually  and  it  does  not  appear  that  he 
was  of  Devonjbircy  but  only  that  the  fon  is  there. 

Secondly,  This  plea  is  not  pleadable  in  this  a£lion,  for  [  261  1 
there  need  not  be  a  di(lin£lion  of  names  but  in  anions  where 
procefs  of  outlawry  lies,  or  in  affifc  where  an  attachment  goes 
againft  the  defendant,  and  the  recognitors  appear  the  firft  day 
of  the  return  of  the  writ,  and  the  defendant,  who  pleads  that 
there  is  no  diftindiion  of  the  name  given  him,  pleads  alfo  to 
the  aiBfe,  and  therefore  there  is  no  delay. 

But  where  the  a£lion  gives  fuch  a  defcription  of  the  defen- 
dant as  diflinguiflies  him  from  all  others  of  the  fame  name^ 
there  is  no  need  of  any  di(lin£lion  of  fenior  or  junior,  as  in 
debt  upon  a  bond  ;  for  the  defendant  is  diilinguiihed  by  the 
execution  of  the  deed,  and  if  he  did  not  execute  it,  he  may 
plead  non  eJlfaBum.     )?.  9  '/f.  7.  2 1 .  ^. 

So  in  dower,  ox  pr^ecipet  quod  reddat^  there  is  no  need  of  the 
diftin£lion,  for  the  fummons  muft  be  of  the  tenant  of  the 
land,  and  if  another  be  fummoned  he  may  difclaim.  Z>.  5  Ed. 
4.  25.  a. 

So  here  the  fummons  is  only  againft  the  difturber  or 
clerk  inftituted  to  the  church,  and  if  he  be  not  truly  fum- 
moned, the  judgment  upon  the  grand  diftrefs  will  be  avoided* 
Searle  yexL  Longy  i  Mod.  Rep.  248.  {a)  If  he  be  fummoned  (^s)%UnL^(^ 
he  receives  no  prejudice,  and  he  is  fufficiently  defcribed  by 
his  being  the  difturber. 

So  there  is  no  need  of  any  diftindiion  when  the  defendant 
himfelf  appears,  as  here.     39  //.  6.  46.     27  //.  8.  I. 

But  upon  this  matter  the  Court  gave  no  opinion,  but  for 
want  of  a  proper  Affidavit  the  plea  was  rejefted  \  and   the         * 
Chief  Juftice  faid  that  the  plea  was  in  another  refpeft  repug- 
nant, becaufe  it  fays,  two  perfons  in  the  county  oi  Devon  Were 
named  John  Bagwell  kiu  and  John  Bagwell  ym. 

N.  B. 
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HvtsxT  «• 

Con.  Dig.  Tit. 
(F.  »,.) 


JV.  fl.  There  IS  no  need  of  any  diftindlion  but  vhcrc  there 
is  father  and  fon  of  the  fame  name.  44  Ed.  3.  34.  ^.  33  H. 
6*  33>  44-     39  ^^'  6*  46.  a. 


Cafe  II4, 

•wrr  Jferged  any 
tMnt  band,  hut 
jrwr  art  a  faring 
rogue,  when 
fpoken  of  an  at- 
torney, held  ac- 
tionable. 
Vin.  Abr.  Tit. 
^<^iofff,(S.a.i.) 
fl.  xo.  Latch. 
»o.  Foph.  177. 
S.  S.  Palm.  441. 
S.  C.  I  Brown  I. 
l6«  Hetley  140. 


^#)  Hob.  j»7. 
Nutt.  41.  S.  C. 
Vm.  Abr.  Tit. 
Aiii^i  (Y.  i.) 
fl.  66.        • 


Anonymous. 

1 H I S  was  an  aflion  for  the  foUowinj;  words,  (v/z.)  I 
never  forged  any  matis  band^  but  you  are  a  forging  rogue. 

And  It  was  moved  in  arreft  of  judgment,  that  the  words 
were  not  a6ttonable  though  fpoken  of  an  attorney ;  and  a  vcr- 
dia  found  for  the  plaintiff. 

For  to  fay  you  have  forged  my  hand  without  any  thing  more 
is  not  aSionable;  by  Gawdy  and  Wray^  3  Leon,  (i)  231. 
So  if  a  man  fays  you  are  a  forger,  without  faying  what  you 
forged. 

And  in  all  cafes  whjere  the  words  do  not  (hew  an  acoifation 
for  fuch  a  forgery,  that  an  indiSment  or  information  might 
be  maintained  thereon  if  the  words  were  true,  an  a£kion  will 
not  lie. 

And  here  when  it  is  faid,  I  ntver forged  any  marfs  hand^  ad- 
mitting it  to  be  tantamount  to  faying  you  forged  a  man^s  handy 
yet  it  does  not  appear  that  he  forged  it  to  any  writing  for  which 
an  indi£tment  or  information  would  be  maintainable,  and  an 
indi£tment  for  forging  a  man's  hand  without  any  thing  more 
is  not  maintainable. 

If  then  the  words  are  not  of  themfelves  adionable,  neither 
will  they  be  afbionable  though  fpoken  of  an  attorney,  for  there 
is  no  cdloqukum  concerning  his  profeflion  alledged,  and  there- 
fore according  to  Hcbart  [a)  305.  in  the  cafe  of  Powet 
verfus  Wynde^  thefe  words  fpoken  of  an  attorney  arc  not 
aflionable,  [viz.)  Mr.  if.  hath  found  forgery  againft  him,  and 
can  prove  it,  for  np  certainty  appears  of  what  this  forgery  was. 


(1)  In  the  cafe  of  Jones  v.  Herw^    above  is  maintained,  and  the  authority 
a  Wilfon  87.  a  contrary  doArine  to  the    of  the  cafe  in  the  text  is  denied. 

But 
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But  It  was  refolvcd  by  the  whole  Court,  that  the  words  were  AKOKTMoct. 
a^onable,  for  by  the  common  intendment  of  the  hearers  it 
would  be  taken  as  a  great  reproach  and  defamation,  to  fay  of 
one  who  was  an  attorney  that  he  forged  another  man's  hand, 
and  therefore  is  a  forging  rogue  j^  and  this  is  the  import  of  the 
prefent  words,  for  when  the  defendant  fays  Ineverfirged  any 
marts  band,  but  jou  are  a  forging  rfljgtr^,  the  antithefis  by  com- 
mon intendment  and  in  the  apprehenfion  of  the  hearers 
amounts  to  a  charge  that  the  plaintiff  did  what  the  defen- 
dant denied  of  himfelf,  and  thefe  words  fpoken  of  another 
import  fcandal  and  defamation  on  him ;  Md  the  platstiff  had' 
his  judgment. 
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Cafe  145.  F'^cld  ^^{^^  Workhoufe.     In  C.  B.  . 

A  (heriflFcannot  'T^  HIS  was  an  a£tion  of  debt  upon  a  bond.     The  dc- 

uVjn*an*lttaeh.  •*•     fcndant  pleaded  ihcjlat.  23  H.6.  (a.)  which  makes  all 

menc^for  a  eon-  bends,  is^c.  taken  by  a  (heriff  ro^r^  officii  void,  and   faid,  that 

Vin.  Abr.  Tit.  an  attachment  iflued  out  of  this  Court  aeainft  A.  for  a  con- 

CoMtempt.  (B.)  ° 

pi.  29.  Co.  G.     tempt,  and  upQn  that  the  (herifftook  this  bond  from  the  de- 

Reg.'53.  s!  c'.     fcndant  colore  officii  for  the  appearance  of  A.     To   this  the 

^U^Rayi."^'    plaintiff  demurred. 

7aa.    a  S^lk. 

60S.  S.C.    iVent-a^y.    Barnet  64.     iStr.  479.    Giib.Rep.  14.    aBl«Rep«955.    Prcc.  Cha. 

331.    3  LeoB.  aoS-    Stile  212.  234.    («)  St.  23  H.  6.  t.  9. 

And  the  queftion  was,  whether  the  (heriff  could  take  a  bail* 
bond  upon  an  attachment  for  a  contempt  ?  And  it  was  rc- 
folved  that  he  could  not ;  and  King  Chief  Jufticc  delivered 
the  opinion  of  the  Court,  and  faid,  that  upon  an  attachment  of 
privilege,  attachment  upon  a  prohibition,  attachment  in  pro- 
cefs  upon  a  penal  ftat'ite,  the  fheriff  might  take  bail ;  but  not 
upon  £n  attachment  for  a  contempt,  for  that  is  not  within  tli# 
words  or  the  intent  of  the  ilatute. 

Judgment  >yas  given  for  the  defendant. 
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Powell  verf.  Bull  &  al'.     la  C.  B.  Cafe  145. 

IN  an  aftion  of  trefpafS)  upon  not  guilty  pleaded^  a  cafe   Tbeword/M»« 
was  ftatcd  before  Lord  Chief  Juftice  Klng^  at  the  affizes   1^1,^011*  9°& 
:it  CMrnsf or  J  in  EJpx^  Tind  afterwards  argued  in  Court,  by    "^•3-^**'*^ 
which  it  was  ftated,  that  the  plaintiflF  was  re£lor  of  St.  Bo-   poratfon  of 
to/j>Fs  in  Colchejier^  that  by  the  ftatute  (l)  9  £^  10  »^.  3.  in-   ui^^^o'a^ 
titled,  an    a^  for  ereEling   bofpitah  and  ivorhhoufes  within  the    **'!• 
toivti  ^"Colchefter  in  the  county  ofEScx^for  the  better  maintain- 
ing the  p^or  thereof y  it  was  enafted,  that  after  the  24th  of  June 
1698.  there  fhall  be  a  corporation  in  the  town  of  Colche/ler^ 
conCfting  of  the  Mayor  a!id  Aldermen,  and  forty  eight  other 
perfons  to  be  chofcn  out  of  the  four  wards  in  the  town,  [viz.) 
twelve  out  of  each  ward,  by  votes  of  inhabitants  paying  or 
rated  at  i  d,  per  week,  or  more,  towards  the  poor  tates,  ac- 
cording to  the  ufual  way  of  rating  in  the  faid  town.     That 
they  fliall  hold  courts  or  alTemblies  on  the  fecond  Tuefday  of 
every  fecond  month,  for  the  ends  in  the  faid  act  mentioned. 
That  the  Corporation  at  every  fuch  Court  may  make*  rules, 
^t\  for  the  governing  of  the  faid  Corporation  and  tlie  poor  of 
the  faid  town,  to  ereft  hofpitals,  workhoufes,  to  provide  ne- 
ceflaries  to  fet  on  work  the  poor,  isfc.  fend  to  the  houfe  of 
corrcdion,  ^c.  put  out  apprentices,  l^c^    That  for  the  better 
ca^ying  on  fo  charitable  a  work,  the  faid  Courts  may  afcertain 
what  fum  is  needful  for  the  maintenance  and  employment  o£ 
the  poor,  fo  as  it  does  not  exceed  what  was  paid  to   the  poor 
in  any  of  the  three  laft  years  \  and  fo  as  the  poor  of  all  the 
parifhes  in  tlie  faid  town  unable  to  work  be  provided  for  there- 
out, to  the  intent  that  no  other  levy  or  afTcflment  be  made   for 
he  poor  of  the  faid  town  ;  and  may  proportion  out,  rate  and 
aflefs  the  faid  fum  or  fums  of  money  on  the  refpcftive  inha- 
bitants  or  occupiers  of  lands,  houfes,  tenements,  tithes  im- 
propriate, appropriation  of  tithes,  and  all  perfons  ufing  fto  ck 
iiad  p^rfonal  eflatcs  in  the  faid  town  or  liberty  of  the  fame,  in 


(1)  This  aA  is  rendered  more  effedual  by  the  Hat.  15  Geo,  2.  r.  zS« 

equal 


.c. 
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PowELt«b     equal  proportion,  according  to  their  rcfpcftivc  value,  to  be 
levied  by  diftrefs  and  fale,  t^c. 

That  the  phintiiF  was  afiefled  according  to  the  faid  ftatute 
for  his  tithes,  parcel  of  the  faid  reAory,  and  that  by  a  war* 
rant,  tt'r.  the  defendant  took  the  goods  in  the  declaration  for 
fuch  faid  afleflment ;  and  if  the  tithes,  parcel  of  the  faid  rec« 
tory,  might  be  aflcfiedi  was  the  queftion. 

And  it  was  agreed,  that  an  eqclefiaftical  perfon  was  bound 
by  a£is  of  parliament,  if  the  words  extend  to  him,  and  there- 
fore he  is  chargeable  by  the  ftatute  43  Eliz.  r.  2.  as  an  inha- 
bitant ;  for  the  ftatute  fays,  every  inhabitant,  parfon,  vicar  or 

(j)  1  Fwem.       other,  fcfr.     So  to  fend  his  teams  to  the  highway,  (a)  1   Veni. 
396.457.  S.C.  o         /     v   / 

jKeb.476.        a73-.     2  Lev.  139.  S.  C.     Lut.  1563,     So  in  2  Inft.  it  was 
agreed,  that  an  ccclefiaftical  perfon  would  be  within  the  fta- 
tute 27  i/.  8.  c.  24.  by  which  it  was  enaftcd,  that  purveyors 
might  provide  viftuals,  fs'r.  within  liberties,  or  witliout,  if  he 
had  not  been  witliin  the  provifo  of  the  fame  ftatute,  (v/z.)  pro- 
vided that  the  ftatutes  in  fuch  cafes  provided  be  obferved  ;  and 
therefore  ecclefiaftical  perfon  s  b^ing  exempt  from  a  purvey- 
ance by  JMag.  Chartoy  9  //.  3.  21.  and  other  afts,  arc  with- 
in the  provifo,  other  wife  they  would  have  been  liable  to  th# 
purveyors.     2  Injl.  3.     And  the  fole  matter  infifted  on  was, 
tliat  tithes  were  not  liable  to  be  affefled  within  any  words  of 
this  a£t,  and  it  was  infifted,  that  the   plaintiff*  could  not  be 
charged  to  the  poor  rate  of  Colcheflerj  if  he  was  not  within  the 
\i^oi:ds  of  this  titvir  a£l:,   though  he  was  chargeable  by  the  fta- 
tute 43  EU  f.  2.  in  which  he  was  exprefsly  named  \  but  by 
the  words  of  this  aft  the  plaintiff  was  not  rateable  to  the 
pt)ot  for  his  tithes ;  perhaps,  as  inhabitant,  he  might  be 
aflefled  for  his  perfonal  cftate :  but  this  aft,  being  introduftive 
of  a  nfew  law,  fliall  be  taken  ftriftly,  and  therefore  if  the  wordt . 
do  not  exprefsly  defctibe  him,  they  Oxall  not  be  extended 
to  him.  A  perfon  was  not  chargeable  to  temporal  charges  by 
the  common  law  \  and  therefore  an  aft  of  parliament,  if  the 
words  and  intent  are  not  plain  and  maiiifeft,  fiiail  not  esteod 
to  tsharge  him  %  but  this  aft  only  charges  the  occupiers  of 
la^ftils,  houfes,  tenements,  tithes  impropriate,  and  appropriation 
of  tithes  \  the  plaintiff  canaot  be  charged  as  an  occupier  of 
3  tithes 
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tithes  impropriate,  for.thcfc  words  mean  only  the  patentees      P^wtti-v. 
of  the  King,  where  tithes   are   in    lay  perfons  j     and  ap- 
propriation  of  tithes  was    where   tithes  yrere    appropriat- 
ed to  a  religious  houf(^ ;  or  perhaps  a  portion  of  tithes  in 
another  parifli  which  belonged  to  the  parfon  of  St.  Botolpb\ 
might  be  airefTed  in  that  parifli,  whence  the  portion  of  the 
tithes  iflued  or  arofe,  but  could  not  be  charged  here  in  the  pa« 
rifhof  St.  Botolph\  to  which  the  Cqurt  agreed.     Then  the 
words  houfes  and  lands  do  not  extend  to  tithes   nor  the  word   p^^         ^^ 
tenement^  which  import  only  what  may  be  holdcn  by  fome    77«  i«>.  s*5- 
fervice. 

To  which   it   was  anfwered  and  refolved  by  the  whole    Co.  Litt.  159.  a. 

Court,  that  the  word  tenennni  txttxxA^  to  a  re£lory,  for  that    o.Bendi?i47. 

may  be  holdtn  in  Fratikalmoinex  and  the  word  tenement  extends    Yf;  i°°' *V. 
'  Watu  jd  edit. 

not  only  to  that  which  may  be  holden  by  fome  fervice,  but  com-    581. 
prebends  all  that  a  man  may  be  feifed  of  «/  de  libera  tenemetito^ 
Co.  Lit.  6.  a.  and  that  a  reftor  has  the  frank-tenement  of  his 
rcftory  appears  by  Co.  Lit*  SeH.  647. 

Judgment  was  given  for  the  defendant. 


Upton  v^ir/I  Pinfold  &  Ux'.     In  C.  B.     Intr.   Cafe  147. 
Trin.  3  Geo.     Rot.  850. 

IN  an  aflion  upon  the  cafe  for  words,  the  plaintiff  declared  AndlegatioQ  i» 

that  the  wife  of  the  defendant  23  Sept.  3  Geo,  eadem  Jana  tordtlhat"*' 

adiunc  tf  ibidem  colloquium  haben.   cum   quodam  Johatf  Auflin  t^  Zf^v 

fervo  quit*  dixit  de  quer^  verba  feqiuri  \  you  (  pr^d^ Auflin  innuen^-  eoH^u'tMm  baktm 

do)  are  a  great  rogue  and  rafcal,  as  great  a  rogue  as  your  maf-  irfuiffiTknt'Tor 

ter  {pred*  quef'  Magijf  diff  Johari Auflin  adtunc  exijlen'  innuen-  ihe«£fiij»ciefeit 

do)  who  {prad^  quer^  inuendo)  is  a  rogue,  for  that  your  mailer  ciaufe. 

4ind  dame  {prad* quet^  ti  A.  uxor*  ejus  mapftrum  i^  magjflram  Jfflont\v.  a.) 

ipfus  JobafC  Auflin  innuendo)  ftole  ruggs  and  quilts.     Upon  a  p**  ♦*  C^**  ^v 
demurrer  to  the  declaration  it  was  objeded, 


Firft,  that  by  thofe  words  fi(m  cmjlat  de  perfoni^  for  the  Cu/-   -^x^,  p.  ^^f, 
ioquium  is  allcdged  with  John  Atiftinfenh  quer*,  and  .perhaps  he 
was  his  fervantat  the  time  of  the  declaration^  but  it  does  not 

appear 


Uftom  <r. 
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appear  that  he  was  his  fervant  at  the  time  of  (he  difcourre| 
for  it  is  not  laid  adtuncftrvo^  and  then  the  innuendo  quet'  adium 
MagiJFn  not  fufRcient,  for  an  innuendo  may  explain,  but  can 
never  enlarge  the  words. 


.  Secondly,  De  quer*  is  not  1  fufficlcilt  allegation  (without 
alledging  a  colloquium  de  quer*)  that  the  words  were  intended  of 
him  i  and  therefore  in  an  a£tion  for  words  alledged  to  be  fpo- 
fccn  of  a  plaintiff  to  a  wife,  {viz* )  Tby  hujhand  and  his  maflet 
{innuendo  the  plaixitifr)^^/^  nty  wood  it  was  refolved  that  it  was 
not  maintainable  without  an  exprefs  averment,  that  the  plain- 
tiiF  was  mailer  or  hufband.  i  Rol.  So,  pL  4.  2jB<//.8i, 
Mo.  63.  Dal.  65.  S.  C.  So  if  words  were  fpokcn  to  a  fa- 
ther or  mother  of  a  plaintifF,  thy  /on  {innuendo  the  plaintiff} 
Jfote^  isfc.  2  Cro.  635.  {a)  i  Roll.  84.  {b)  pi.  4.  Cro.  Car.  442. 
per  Croke  and  TVhitloch^  Crc.  Car.  177.  and  there  two  judg- 
ments cited  by  Croke  accordingly;  tut  Hyde  C  J.  znd  Janes 
doubted,  and  therefore  it  was  adjourned.  -So  if  Colloquium  de 
quer^  was  added,  it  was  doubted  of,  Cro.  Car.  420.  {c)  i  RoL 
S^.pl.  I.  So  where  the  words  were,  thy  father^  {Innuendo  the 
plaintiff)  if  it  does  not  appear  that  the  fon  was  prefent  (though 
a  converfation  concerning  the  father  is  alledged).  (£/)  i  Rol. 
d^.phg.  Sed  non  allocatur  \  for  the  allegation  Pr^f/f  ^jwa 
adtunc  ^  ibidem  colloquium  hahenie  cum  Johanne  Aujlinfervo  que/ 
is  fufficicnt ;  for  the  adtunc  refers  to  the  whole  claufe,  and 
imports,  that  he  was  then  his  fervant  when  the  difcourfe  was 
between  them. 


S.  C. 

{h)  March  62. 
,  lolra  p.  529. 


(<)  W.Jon. 376. 
S.C. 


(J)  Vin.  Abr. 
Tit.  ABtonu 
(K.  b.)  pi.  9. 
lafra  f»  529. 


Thirdly,  It  was  objcfled,  that  here  the  words  thcmfclves  arc 
uncertain ;  for  it  does  not  charge  him  dircflly  with  felony, 
but  it  is  only  given  as  a  reafon  why  (he  called  him  rogue,yor 
that  hejlole^  iSlc.  and  does  not  fay  they  were  the  goods  of  ajlran^ 
ger.  So  the  vr ords you  arc  as  bad  eu  thy  ivife  ivhenjbejiole  my 
cujljicn^  were  adjudged  not  actionable,  without  an  averment 
Cro,Eni.*5o.'  that  the  felony  was  committed.  2  Cro.  331.  I  Rol.  *j%.  pi. 
I .  Sed  non  allocatur ;  for  there  the  words  were  vjhenjbejlole^ 
and  without  tn  aVermcnt  that  the  goods  were  taken  away 
there  does  not  appear  to  be  any  charge  •,  and  therefore  judg- 
ment was  given  for  the  plaintiff* 


T5e  Term.  Sandl.  Mich.    4  Geo.  I.  269 


Parry  verf.  Berry.     In  C.  B.  Cafe  148. 

THIS    was   an    a£lion   of  Trefpafs.      The  defendant    A  bye  law  to 
pleads,  that  by  letters  patent  of  i  Jac.  i.  the  inhabi-    fJomJjxJ'rclfing 
XxfxU  ol  Chlppen'^Camhdin  were  incorporated  by  the  name  of  *'"/*;°J*^  ^1 
the  bailiffs  and  burgeflcs,  and  that  there  were  12   capital  bur-   roogb,beid 
gefTes  and  1 2  common  burgeffes,  and  that  the  bailiff  and  capi-    yjn.'  Abr.  Tit. 
tal  burgeffcs  had  power  to  make  bye-laws ;  that  on  the  8th  of   ^^"^  t^***^ 
March  i  Jac.  i,  the   bailifis  and  burgefles  made  a-bye  law, 
that  no  perfon  inhabiting  out  of  the  borough,  or  not  free  of 
the  boro\igh,  fliould  fet  forth  goods  to  fale,  except  vi£luals  on 
market  days,   in  any  market  within  the  borough,  ^c.  that 
the  plaintiff  not  being  free  of  the  borough  kept  a  (hop  and  fet 
forth  goods,  not  being  vi£luals,  in  the  market  of  tlie  borough 
on  a  market-day  ;  and  therefore,  for  the  penalty  of  the  bye- 
law  the  defendant  being  an  officer  within  the  borough  took  the 
plaintiff's  goods  in  the  declaration  mentioned.     Upon  a  de- 
murrer it  was  refolved,  that  this  bye-law  was  void  ;  for  with- 
out a  cuftom  fuch  a  bye-law,  to  reftrain  perfons  not  being 
free  of  the  borough  from  exercifing  a  trade,  cannot  be  main- 
tained ;  and  it  was  fo  ruled  in  Norris  verfus  Stapes^  {a)  Hob.    (n)  t  Roll.  Abr. 
210.  MooreSdg.S.C.  /fo//.5.S.C.  iBrmunl. ^S.S.C.  Noy    IzAti^. 
19.     I  RoL  Rep.  4.  (h)  m  Waggoner' ^czk^  8  Co.  125.  [c)   2    »»3»-    «  s-lk. 
Roll. 202.  (d).  Cart.  68,  (^)  I44.and  therefore  this  bye-law  by    i  Lutw.  56*. 
a  corporation  is  void.     But  this  exceeds  all  bye-laws  made  in    s.  c'.Codb.2Vl• 
L£ff<&/lor  elfe where,  *  for  it   not  only  excludes  perfons  from    s.  c. 
ufmg  their  trade  within  the  borough,  butalfo  from  reforting   278,284.8.0. 
to  the  market.  5^6.^s'c!''' 

Nov.  98.  S.  C. 
I  Jon.  1 3.  S.  C.   Marcb  77.    («)  %  kaym*.  1133. 

Secondly,  It  was  made  by  the  bailiffs  and  all  the  burgefles^ 
where  it  ought  to  be  by  the  capital  burgeiTes  only. 

Judgment  was  given  for  tlie  plaintijf. 


Vol.  I.  tJ 


ayo 
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Cafe  149.         Saunders,  qui  tam,  veff.  Stevens.     In  C.  B.r 


A  te»in  for  yean 
was  aet'rmined 
to  bt  A  qualifi- 
cation fOi  « 
commiflioner  of 
theUad  tax. 
(a)  I  Geo.  I. 
f(at«  I.  c.  2. 

{k)  12  Ann. 
ibit.  2.  c.  u 


(i)  11  Ann. 
ftac.  I.  c.  z. 


OP^  HIS  was  an  aftion  of  debt  for  200  /•     The  plain* 


1 


tifF  declared,   that    by  the    ftat.  i  Geo,  {a)  • 


in  titled;  yfn  aEl  for  reElifying  mijlahes  in  the  names  of  the  Com* 
m'tjftoners  of  the  Land-Tax  for  the  year  1 7 14,  fafr.  the  feveral 
perfons  after  named  were  auchoriied  to  put  in  execution  the 
a£t  made  in  12  [b)  Anne^  for  granting  an  aid,  ^r.  by  a  land- 
tax  for  the  fervice  of  the  year  1 7 14.  as  Commiffioners  for  the 
Land-tax,  in  the  fame  manfier  as  if  enabled  or  named  com- 
miffioners by  the  faid  aft,  being  nevcrthelefs  fubjeft  and 
liable  to  the  qualifications  and  penalties  in  the  faid  aft  ap» 
pointed  and  required. 

That  by  the  faid  aft  i .  Geo*  the  defendant  was  named  a 
commiffioner  for  the  county  of  Sr/rry  ;  that  by  the  ftatute  iz 
Anna^fi.  156.  it  was  provided  and  enafted,  that  no  perfon 
(hall  be  capable  of  afting  as  a  commiffioner  in  the  execution  of 
this  aft  in  or  for  any  county  at  large  within  England  or 
Wales y  (  Merioneth^  Cardigan^  Carmarthen  Glamorgan^  Montgo* 
mery^  Pembroke  and  Monmouth  excepted^  or  in  or  for  any  of 
the  ridings  of  the  county  of  Torh^  unlefs  fuch  perfons  be  feifed 
of  lands,  tenements  or  hereditaments  which  were  taxed  or  did 
pay  in  the  fame  county  or  riding  for  the  value  of  100  /.  per 
annum^  or  more,  of  his  own  eftate,  by  virtue  of  a  preceding 
aft  12  Annay  (r)  for  granting  an  aid,  k^c^  for  tlie  year  1713. 

That  the  defendant  afted  as  a  commiffioner  for  the  county 
of  &uvryy  by  figning  duplicates,  £5*^.  not  having  lands  or  tene- 
ments which  were  taxed  t6  the  value  of  100/.  per  annum  de 
proprioflatuy  according  to  the  precedent  ftatute  of  12  Anna^ 
for  the  fervice  of  the  year  1713. 

'  After  Nil  debet  pleaded  at  the  trial  it  appeared  upon  the  evi- 
dence, that  the  defendant  had  not  lands  of  freehold  more  than 
10  /.  per  annum  J  but  was  pofiefled  of  lands  of  ico  /.  per  annum 
for  the  remainder  of  a  term  of  thirty  years,  which  were  taxed 
to  the  value  of  100 /•  per  annum  tlie  precedent  year  j  if  he 
2  wa& 
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Was  qualified  to  be  a  commiflioner  was  the  queftion  ;  and  if  Sauhdi»«  «. 

he  was  not,  whether  this  aftion  w:as  difchargcd  by  the  a£t  of 

general  pardon  ftf)  3  Ga?.  («)  St.  3  Ge«t  i. 

019. 

As  to  the  firft  queftion  it  was  urged,  that  this  ftatute  re- 
quires that  every  one  who  afls  as  a  commifEoner  fhould  be 
feifed  of  lands  or  tenements  of  ico/.  ger  annum  5  tlierefore  a 
term  for  years  does  not  make  a  good  qualification,  the  word 
feifed  imports  a  freehold  at  leaft  :  and  he  who  has  but  a  term  co.Lltt.  100.  bi- 
for  years  is  not  faid  to  be  feifed  of  it,  but  only  poffefled.  Co.  *®*V'  ^  ^*'* 
Lit.  17.  a.  And  therefore  where  the  ftatute  of  27  /f.  8.  r.  10. 
faith,  that  where  any  perfon,  isfc.  ftands  or  is  feifed,  or  (hall 
hereafter  be  feifed  of  any  lands,  tenements  or  other  heredita- 
ments to  the  ufc,  confidence  or  truft  of  another,  to'r.  the 
perfon  who  hath  the  ufe  fliall  be  deemed  to  be  in  the  feifin  or 
pofleffion  of  the  fame  lands  and  of  the  fame  eftate  which  he 
had  in  the  ufe.  ^ 

If  a  term  of  years  be  affigned  to  A.  to  the  ufe  of  J?.  this 
(hall  be'a  truft  for  B.  and  not  an  ufe  executed  ;  for  A.  is  not 
feifed,  and  therefore  it  cannot  be  an  execution  of  an  ufe  by 
the  force  of  the  ftatute  27  H.  8.  and  fo  it  was  refplvcd  by  all 
the  Jufticcs,  Djer  369.  a.  which  is  cited  and  allowed  Mo. 
614.  So  where  by  the  ftatute  8  H.  6.  c.  9.  it  is  enafted,  that 
upon  complaint  of  any  forcible  entry  or  detainer,  the  juftices 
of  the  peace  ftiall  caufe  to  be  re-fe^ed  the  lands  fo  entered 
upon  orbolden. 

If  a  termor  be  oufted,  he  is  not  within  the  ftatute  8  H.  6. 
for  a  juftice  of  the  peacecannot  caufe  him  to  be  re-feifed  who 
never  was  feifed,  Mo.  614.  and  therefore  a  remedy  was  given 
for  copyholders  and  leflees,  ^c.  by  the  ftat.  21  Jar.  i.  c.  15. 

But  in  Mich.  4  Geo.  1.  the  Court  gave  judgment  unani- 
moufly  for  the  defendant  *,  and  held,  that  he  had  a  fufficient 
qualification  to  a£l  as  a  commiflioner  *,  but  they  alfo  held,  that- 
fuppofing  him  not  qualified,  the  general  a£l  of  pardon  would 
*not  have  ezcufedhim. 


U  a 


>Vhe»e  tenant  in 
common  declares 
tfaifft- another 
%%  rere  ter,  it 
ought  to  be 
Ihe^n  by  whofe 
ha  tea  be  re- 
ceivet  it,  other • 
vrife  he  ovght  to 
be  charged  aa 
bail  AT. 

Vin  Abr.  Tit. 
Accmimt  (H.) 

pi.    lO. 

Com.  Dig.  Tit. 
Aft^mft  (B.) 
(E.».)   Co. 
Lir.  171.  a. 
ft  Lev.  126. 
3  Keb.  435. 
S.  C. 

(tf )  St.  A.  Ann. 
c«  16.    S.  27. 
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AN  a£)ion  of  account  was  brought  againft  the  defendant 
as  Bailiff,  and  alfo  as  receiver  for  the  eighth  part  of  the 
profits  of  lands  which  tlie  plaintifF  and  (defendant  and  others 
held  in  common^'and  which  the  defendant  had  received,  and 
for  fo  much  money  which  the  defendant  had  received  to  his 
own  ufe.  As  to  the  account  againft  him  as  bailiff,  the  defen- 
dant entered  into  the  account ;  as  to  the  account  againft 
him  as  receiver,  the  defendant  demurred,  and  (hewed  for 
caufe,  that  the  plaintiff  did  not  fay  by  whofe  hands  he  re- 
ceived it.  (i)  It  was  urged,  that  this  exception  was  now 
taken  away  by  («)  4  W  5  Anna^  c.  16.  by  which  one  jointc- 
nant  or  tenant  in  common  may  have  an  account  againft  the 
other  for  receiving  more  than  comes  to  his  proportion,  Wr. 
and  therefore  when  it  appears  here  by  the  declaration,  that 
the  plaintiffand  defendant  are  tenants  in  common,  it  is  fuffi- 
cient,  without  faying  by  whofe  hands  the  profits  were  receivei 
Sed  mn  allocatur  ;  for  per  Cur\  by  the  ftatute  one  joinfenant 
or  tenant  in  common  cannot  charge  the  other  but  as  bailiflT; 
for  by  the  common  law  an  aflion  of  account  lay  not  by  one 
tenant  in  common  againft  his  companion,  but  where  there 
was  an  exprefs  authority  given  to  take  his  part  of  the  pfofits^ 
and  then  he  was  chargeable  as  bailiff,  but  now  by  this  ftatute 
he  may  be  charged.  If  he  receives  his  companion's  (hare  of 
the  profits,  tliough  it  be  without  his  privity,  yet  he  ought  to  be 
charged  as  BailiiF(2)  by  the  exprefs  words  of  the  ftatute,  and 
cannot  be  charged  as  receiver  ;  and  therefore,  as  the  decla- 
ration charges  him  as  Bailiff,  and  alfo  as  receiver  in  declaring 
againft  him  as  receiver,  it  ought  to  be  (liewn  by  whofe  hands 
he  received  it,  as  it  ought  by  the  common  law  j  and  this  being 
afEgned  for  caufe  of  demurrer,  judgment  was  given  for  the 
defendant. 


(1)  The  omiffion  in  this  cafe  was 
only  form,  and  a  judgment  ^ad com- 
putet Wf  uld  have  aiJcd  it.  2  Lev.  1 26. 
3K«b.43^S.  C. 

(2)  Ihc  diifcrence  between  a  bailiff 
SBQ  receiver  coiifiil^  in  \h\b,  mat  the 
fcrrr.er  is  allowed  his  charges  and  ex- 
pences,  the  latter  is  not.  Co.  Litt. 
1  -'x.  a.  1  Rol,  Abr.  a  19.  pi.  9.  1  Kol. 
Rep.  87. 


There  is  alfo  this  other  natural  dif- 
ference between  a  bailiiF  and  receiver, 
that  he  cannot  plc:;d  when  he  is  charg- 
ed as  bailiff,  that  at  another  time  he 
was  chdigcd  as  icccivcr.  1  RoK  Abr. 
.119.  1.45.  Viu.  Abr.  Tit.  Accmtnt* 
(H.)  pi.  3. 
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Anonymous.  Cafe  151. 

IN  an  aflion  on  the  cafe,  by  which  the  plaintiff  declared    In  «n  aaien 
that  he  was  ieifed  in  fee  of  an  antient  mefluage  in  London^   injw»,eT"r»  thiat 
in  which  there  h^d  been  time  out  of  mind  an  antient  litrht,   ^/»'«h  fliewi 

o     '     tba.  the  defen- 

and.that  the  defendant  by  ere<£ting  a  new  houfe  contiguous  to   dan?  did  »h«i  be 
it,    had  ftopp'd  up  the  fame  to  his  damage,  i^r.  do,  may  be  given 

in  evident e  upoa 
not  guihv.  I  Buiri.  115.  Yelv.  115.  S.  C.  Godb.  183.  S.  C.  i  Burr.  S4S.  i  RuU.  Abr.  55^. 
I  Com  Dig.  215    4  Com.  Dig.  199     Hutc.  136. 

The  defendant  pleaded  Not  guilty,  and  upon  the  trial  be- 
fore King  C.  J.  at  the  fittings  after  laft  term  it  was  given 
in  evidence,  That  by  the  cuftom  oi  London  every  citizen  upon 
an  anti:nt  foundation  may  build  a  houfe  as  high  as  he  pleafcsj 
that  the  defendant  had  an  antient  houfe  contiguous  to  the 
plaintiff's  houfe,  and  rebuilt  it  upon  the  antient  foundation 
and  of  the  fame  dimenfions,  and  that  he  flopped  up  the  plain- 
tiff's window,  which  before  was  higher  than  the  defendant's 
houfe  v  whereupon  the  defendant  had  a  verdi£l» 

And  Serjeant  Darnel  moved  for  a-  new  trial. 

Firft,  Becaufe  the  cuftom  is  not  good. 

Secondly,  If  the  cuftom  be  good,  it  ought  not  to  be  givea 
in  evidence  upon  Not  guilty. 

U3  Ai 
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AxioHTMtvf,  As  to  the  cuftom  he  infiftcd,  that  it  was  unreafonablc  by 

a  new  building  to  flop  another  pcrfon's  window,  for  which 
t\cTC  cannot  be  any  good  reafon  given,   and  although  fuch  a 

(m)  Calthrop'a      cuftom  be  mentioned  by  Calthrop  ia)     ■■  yet  the  reafons 

Report!,  &c.  .  ^  ^  ^    '  ' 

edit.  1670,  p.  7,  there  given  for  it  are  weak.  Sednon  allocatur*  For  the  (l ) 
cuftom  there  was  not  difallowed,  and  it  was  upon  good  rea- 
fons, for  by  the  common  law  every  one  may  make  what  erec- 
tion  he  pleafes  upon  his  own  foil  ;  then  if  one  builds  an  houfe 
upon  his  own  foil,  another  may  eredt  a  mefTuage  upon  his  foil 
adjoining  to  it,  and  ftop  all  his  windows  which  are  towards 
{h)  t  Sid.  167.  his  foil,  [b)  I  Syd.  And  in  a  city  where  there  are  divers 
Raym.  8*7?  anticnt  mefTuages  it  is  reafonable  that  if  one  raifes  his  houfe 

'  ^^\  553-^*5»  higher  than  his  neighbour's,  that  the  other  may  at  any  time 
afterwards  raife  his  houfe  as  high  as  he  pleafes,  and  the  ad- 
vantage or  difadvantage  is  equal  to  one  as  the  other  ;  then  as 
to  the  pleading  of  fuch  general  cuftom,  the  Chief  Juftice  faid 
that  evidence  upon  the  general  iflue  had  of  l>ite  been  allowed 
Skint.  ;«.         in  many  cafes;  which  in  former  times  would  not  have  been 

Su^ra  p.  4.  and  ' 

the  cafct  there      admitted,  and  therefore  in  an  aftion  upon  the  cafe,  which  is 
''  founded  upon  an  injury  done  by  the  defendant  to  the  plain- 

tifPs  damage,  every  thing  which  fliews  that  the  defendant  did 
what  he  lawfully  might  do,  might  be  given  in  evidence  upon 
Not  guilty  pleaded  ;  for  that  proves  that  he  had  done  no  in- 
jury ;   and  a  new  trial  was  denied  for  thefe  reafons. 

(0    A  cuftom  to  build  upon  a  new     lights  is  void,   i  Roll.  Abr.  566.  Yclv. 
foundation  to  theobllruftiunof  anticnt     216.    9  Co.  58.  a. 


Cafe  is2f  Marriott  verf.  Shaw  &  al', 

A  convif^lon  A    j>j  aftion  of  rcplcvin  was  brought  by  Jchn  and  Richard 

for  f  re-  prnAl-  jljL  Afatrhtfy  quorc  cfptrunt^  bona  t5*  cat  alia  ipfor^  Richardi  if 

€"11  for Vhiok*  y^^^""'"^   {vtz,)  unumdolium  piperis  Jamaiciy  quaiuor  aV  Dolia 

thrre  haiei,  ^   ^^  aV  parcflP  ft'bi  ad  valent\  ^c,  apud  Mansfield^    (^r. 

tK*c  it  was  done  The   defendant  Rowland  Shaw  ut  C)nflabularius  de  Mansfield 

at    he  tame 

time,  it  bad,  for  the  ftatate  doe^  not  give  five  poMnds  for  every  h  «re,  it  he'm|  all  but  one  offence.     1 

Buiu*i  Juft.  335.  COwp.  6iu.  646.     10  Mod.  2$.     3  Term  Rep.  509. 

in 
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m  corrf  Notf  prad*  bene  advocate  and  the  other  defendants  ut  MAiiaioTT«r 
firvien*  if^ftus  Rowlandi  bene  cogrCy  He.  quia  dicit  quod  17  Off 
2  Geo.  apud  Mansfield prad*  William  Toone  ven^  coram  jf,  Digby 
Af^  uT^  JuJF  Domini  Regis  adpacem^  l^c.  in  Conf  preed^  iff  de* 
dit  information*  prafaf  *JuJF  quod  prad*  Richardus  Marriott 
tallow  chandler  infra  tres  menfes  ulf  [viz.)  15  OB**  1  Geo.  ad» 
tunc  exiflens  perform  per  leges  Anglia  minime  qualificaf  feu  fiUocaf 
ad  cuftodiend^  aliquem  canem  leporar^  ad  occidencF  £5*  deflruenf 
feraSy  t^c.  apud  E,  in  Com'  prad'  un'  canetn  lepor'  ad  occiden(F 
i^  dejlmend'  feras^  i^  apud  C.  in  CinC  prad*  un*  aP  canem  Icp^- 
rar^  ad  occidendum  i^  dejlruendum  feras  ilUcite  cuftodivit  conti^ 
form*  fiat*  in  hujufmodi  cafu  edit*  ^  provifj  quodq*  prad*  Richar^ 
dus  Mirriott  apud  £'•  ^  C.  prad*  ecdem  1 5  die  Off  ufusfuit  cani" 
bus  prad*  tsf  turn  efdem  canibus  un*  leporem  apud  E.  prad*  isl  duos 
Jepjns  apud  C  prad'  eodem  1 5  Off  illicite  interfecit  contf'  form* 
fiat*  it  kuj  uf modi  cafu  edit*  l^^provif^  l^  fuperinde  pofiea^  (v/z.) 
prad^  T  7  Off  2  Geo.  qwdam  C.  Palmer  &  C.  D.  exifien*  tefies 
credi'Hesy  isfc.  depofuer*  quod  prad*  R,  Marriott  l^  Off  tunc 
txfie^  s  perfna  minime  qualificat*  utf  canem  lepot^  apud  E.  feT 
«//*  al'  c  nem  lepor*  ^tpud  C   illidte  cufiodivit  contra  form*  fiat* ^  * 

quodq*  praJ*  R^  Marriott  dicio  1 5  die  Off  un*  leporem  apud  E. 
prad'  i5*  duos  Upores  apud  C.  prad*  illicite  interfecit^  i^c,  fuper 
quo  prad'  R,  Alarrioit  po/l  fummonitionemy  fcfr.  coram  prafaf 
Jufi'  comperuitj  ifc.  bl  quia,  ^c.  prafat*  Jufi*  confiitit  qucd 
prafat*  R*  Marriott  fuit  culpabilis,  i^c.  ideo  cons*  quod  prad^ 
R.  Marriott  conviff  efi  de  prawfJiSy  iffc.  Record*  cujus  conviciio- 
uis  Dominus  Rex  in  cur*  Domini  Regis  coram  ipfj  Rege  nuper 
certls  de  caiifts  mitti fecit ^  prout  per  record* ;//',  tslc. 

And  the  defen dents  ulterius  dicuntquod  7  Jan.  2  Geo,  prad* 
J.  Digby  tuncJufFj  ^c,  de  ^^  fuper  pramijf* fecit  quoddam  War^ 
rant'  infcript*  Conftabular  de  Mansfield  direff  ad  levand*  de  bo' 
nis  55*  catalUs  prad*  R,  Marriott  25/.  per  ipfum  ut  praferf 
forisfaffy  virtiite  cujus  warrant i  9  jfan*  2  Geo.  prad*  Rolandus 
Shaw  tunc  Csnfiabular'  iff  prad  Chr'  et  Jos*  ad  requifition*  i^ 
in  auxilium  prad*  Rowlandi  cepet  *  bona  iff  catalla,  i^c.  ad  le* 
vand*  de  medietate  prad*  R.  Marriott  15/.  de  prad*  25  /.  pro 
tribus  ojfenfisy  viz,  interfeSlione  trium  leporum  prad*  de  prad*^ 
quinquf  offenfis  unde  prad*  R%  Marriott  conviff  fuit. 

U  4  The 
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^^ShIwV'*''  ^^  plaintiff  in  bar  to  tlic  avowry  fays,  quod  diBo  15  03f 
i^  ante  ^  continue pofiea,  tic.  idem  R.  Marriott  fiifit' fuity  Isfc. 
ut  de  feodo  in  fuo  propria  jure  de  i^  in  terris  ^  tenements  in  D. 
in  com'  prad*  clari  annui  valoris  ico/.  per  annum  Uf  uitra^  ac  e& 
ratione  tempore  quoy  l^c.  fuit  perfonaper  leges  hujus  Regni  quali- 
Jicat\  Isfc.  unde  prad'  J.  Digby  ante  convi^ibn'  prad*^  ^c.  noti- 
tiam  habuit,  iff  quod  convi^io  ilia  ofnnino  vacua  in  lege  ex\ft\  (^ 
hocf  £55V. 

The  defendants  in  reply  dicml  quodprad*  J.  Digby  non  babuit 

notitiamy  &ff . 

To  which  it  was  demurred ;  hecaufe  the  defendants  traverfe 
a  matter  not  alledged,  not  traverfable,  not  triable. 

The  defendants  join  in  demurrer. 

It  was  argued  by  Serjeant  Pengelly  for  the  plaintiff,  and  Ser- 
jeant Ch^Jhyre  for  the  defendants. 

And  it  was  infilled  for  the  plaintiff,  firft,  That  the  defen- 
dants ought  to  jullify,  and  not  avow,  for  Rowland  Shaw 
took  the  goods  but  as  an  officer,  and  had  not  any  intcrcit 
in  them.  1  Roll.  319.  S.  4.  318.  Z.  45.  '^zo.  i.  5.  .2 
Cro.  436. 

To  which  it  was  anfwered,  that  in  the  cafes  cited  the  de- 
fendant could  not  avow  or  juftify,  at  his  eleftion;  but  if  he 
'  juftifies,  he  fhall  not  have  a  return ;  fo  refolved  3  Lev.  204. 
And  this  feems  to  be  but  form,  which  fhall  be  aided  upon  a 
GUb.  Rcplcv.  general  demurrer  j  as  if  a  defendant  avows,  where  he  ouglit 
to  make  conufance,  it  is  but  form.  2  Cro.  372.  And  lierc 
an  avowry  fecms  more  proper  ;  for  the  defendant  ought  to  levy 
by  diftrcfs  and  fale,  and  therefore  ought  to  have  a  return, 
that  he  may  fell. 

But  as  to  this  point  the  Court  determined  nothing. 

Secondly.  That  aft^r  the  conviftion  fliewn  the  defendant 
faith,  Record*  cujus  ccnvtEliorf  Rex  nuper  cerf  de  caufis  coram  juJP 
de  B.  R.  mltti  fecit y  whereby  the  conviftion  was  fufpendcd. 
To  which  it  was  anfwered,  that  the  conviftion  was  on  the 
jpth  of  OBober^  2  Ceo.   the  warrant  upon  it  on  the  7th  of 

7- 
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January^  2  Geo,  and  the  declaration  was  Afch.  4  Geo.  then    MA«'toTT  «. 

when  the  defendant  fays,  nuper  mltti  fecit y  this  refers  to  the 

time  of  the  pica,  not  to  the  rime  between  the  warrant  and  con- 

vi£lion,  which  was  two  years  before  5  but  by  the  flat.  5  Ann. 

c.  14.  a  Certiorari  does  not  rcftrain  execution  but  wliere  fecu- 

rity  is  not  given  for  payment  of  cotts. 

Thirdly,  That  the  conviftion  does  not  (hew  five  offences, 
yet  the  warrant  fays,  that  he  (hall  pay  25/.  and  thereupon 
the  defendant  levied  i^Ldeprad*  25/.  for  three  offences  i// 
pffenfispratPy  {viz,)  pro  interfiBicn^  trium  ieporum pratT.  To 
which  it  was  anfwered,  that  the  conviction  fays,  that  the 
Juftice  was  informed,  and  the  witneiTcs  dcpofed,  cuod  R.  Mar- 
riott 1 5  OSf.  2  Geo,  apud  E,  cu/hdivit  canem  leporar*  ad  occi- 
dend*  t^  defiruend*  feraSy  quod  ctiflodii^it  apud  C.  mC  aV  canem 
leporar*  ad  occidend\  Isfc,  contra  fornC  Jlaf  ^  quod  eodtm  1 5  0£f 
ufus  fuit  canihus  prad*  'J  occidii  un*  leporem  apud  E,  prad*  Iff 
duos  nP  lepores  apud  C.  contra  forni'  Jiai.  Then  the  warrant 
commands  that  they  levy  2^1,  ftc  utpraferf  forisfaB\  and  the 
defendant  levied  15/.  deprad*  25  /.  pro  trihus  offenfts  de  cffenjis 
praiy  (v/z. )  pro  inteifecfion*  prad*  triutn  leporum  ;  and  there- 
fore the  conviftion  has  determined  that  there  are  five  offences, 
and  then  the  conftable  may  levy  for  any  of  the  offences  ;  for 
though  all  the  offences  are  comprifed  in  the  fame  convidlion, 
it  (hall  be  a  feveral  conviftion  for  every  offence,  and  the  officer 
may  levy  for  a  part,  though  not  for  all  \^^nd  if  the  Juftice  had 
determined  thefe  to  be  five  feveral  offences,  though  they  are 
not,  this  is  error  in  the  juftice  5  but  the  officer  ftiall  not  be 
liable  for  the  miftake  of  tlie  Juftice,  where  the  thing  is  within 
his  jurifdi£lion. 

Fourthly,  That  the  plaintiffs  are  partners,  and  the  defendant 
toot  the  goods  of  both  of  them. 

To  which  it  was  anfwered,  that  he  muft  take  the  goods  of 
both  to  levy  out  the  moiety  of  one  partner,     (a)  1  Sali.  392.    ^}^''^^  '''** 
I  Show.  173.  {^)  (i)  Holt  643. 

Coffib.  117.    a  Mod.  279.    2Ld.K9jm.Zj1,     Covrp.449.      1  V».  239.    DcQgK  650.     Infra 
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AfjIVKIOTT   Vm 

Shaw. 


As  to  the  matter  of  law,  it  was  infilled,  that  the  plaintiff 
in  bar  to  the  avowry  fays,  that  he  had  looA  p^r  annum  at 
the  time  of  the  offence  and  convi£lion,  and  for  that  reafon 
was  qualified,  (ffc.  of  which  the  Juftice  had  notice ;  and  if  he 
yrzs  qualified,  which  is  now  admitted  by  the  demurrer,  then 
the  Jullice  had  no  jurifdiction  of  the  fubjeft  matter  5  and  if 
the  thing  be  out  of  his  jurifdidlion,  the  ofBccr  ft^ail  not  be 
cxcufed,  for  all  the  proceeding  is  null  and  void,  faT  coram  mn 
juJice. 

To  which  it  was  anfwcred,  that  here  it  was  alkdgcd  in  the 
^onviflion,  quodfuit  pcrfona  minime  qualijicat^^  and  then  if  he 
does  tiot  alledgc  his  qualification,  and  infift  upon  it  at  the 
Infrt  p.  5^4.  ^jjj^g  qJ-  ^Jj^  convidtion,  or  when  he  appeared  before  the  Juf- 
tice, he  (liall  not  plead  it  afterwards  to  main^in  his  a£iion 
againfl  the  conftable. 

If  acaufe  in  an  inferior  Court  be  ailed ged  infra  jurifdiBiorf 
Cur\  though  it  be  out  of  the  jurifdidion,  if  the  defendant 
does  not  plead  to  the  jurifdiclion  he  (hall  not  have  a  prohibi- 

(a)iKfb.  673.    tion  afterwards,  {a)    iVcnt.%%^{h)  i8r.    1  5///.  464.  Rayn. 

{h)  %  Kcj.  855.    189.     2  M^d.  271.    Nor  can  it  be  alledged  for  error  in  IzQi. 

2  Mod.  81.  S.C,     J  y^^^^^  ^^^^      j^^^  ^^  ^  ^^^^  ^^  ^^.^^  yp^,^  ^J^^  0^^^^^^  ^f 

(OS'.Weflni.i.  (r)  W.  I.  35.     2/«/?.  230.     So  trefpafs  lies  not  againft  the 

CJ)  FTecm.V>-  o^icer,  rcfolved   1  Mod.  jj3.    {d)   196.  though  the   plaintiff 

^•^'  pleads,  that  the  caufe  of  adion  arofe  out  of  the  juiifdiclion. 

it)  Holt  186.  Lut.  935.     {^c)  I  ^alL  281.     But  an  adiion  for  an  efcape  lies 

^  againft  an  officer,  tho*  he  knew  the  matter  arofe  out  of  the 

^  Supra  p.  1 53.  jurifdiction.     7  Ann.  C.  B.  if)  Higginfon  verfus  Shuf. 

But  afterwards  the  Court  gave  judgment  for  the  plaintiff 
upon  the  third  objedlion,  without  determining  the  matter  of 
law  ;  for  that  by  the  conviftion  there  is  not  any  number  of 
oflrences  alledged,  for  he  is  convifted  fuper  pram'iffti^  and  it 
Infra  pi  524.  appears  that  it  was  only  one  offence  ;  for  the  (latute  does  not 
give  5/.  for  every  hare,  and  all  was  done  the  fame  day,  and 
fo  was  only  one  ofFerice.  ( 1 ) 


(1)  Lord  Mafijf eld  in  the  cafe  of  offence;  but  that  killing  ten  more  tB 
Cripps  v.  Durdin.  Cowp.  646.  declar-  the  fame  day  would  not  multiply  the 
ed  that    *^  killing  a  fmgle  hare  was  an     oficnce,  or  the  pen^ty  impofed  by  the 

iUtute 
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Philips  verf.  Smith.     In  the  Exchequer  Cham-    Cafe  153. 
ber,  1 1  May^    3  Geo. 

Writ  of  Error  was  brought  in  the  Exchequer  Chamber  Tender,  tlitttlw 
upon  the  ftatute  27  (o)  hli'z.  on  a  judgment  m  B.  R.    ready  to  pay 
ffW/i.  1  G^(?.  jRi>/.  465.  in  an  aftion  of  debt,  in    which   the    J^rVhrcopt^fa 

plaintiff  declared  againft  the  defendant  Ballivum  hurgi  de  Ivei-    po'U  till  the 

...  officer  detmnda 

chefter  in  cofri   Somerfet  prj  eo^  videHcei^  quod  cum  villa  de  IveU    fomcthing  cer- 

chejler  efl  antiqu*  ^^rgt**y  quodque  duo  burgertfis  ejufdcm  burgi  ad   1*^"^,      *gooa 

quodlibet  Parliamenf  Domini  Regis  CsT  ahtfcejfy  fuor^  Regum  tf    *  "^'o  P.  O. 

Reginat^  AngF  ad  veniend*  a  tempore  cuju^y  i*fc,    eleffi  fuer'  ac    1  Srra.i36.S.C 

eligi  confuever^ per  burgen*  ^  inhubitan*  ejufdem  burg:  in  ea parte    ^'  ^  *    °*' 

voces  {£f  fuffr^gio  kaben*y  cumque  quoddam  breve  Domini  Regis    (<»)  St.  27  Wt, 

nunc  extra  Canc*fuam  apud  WeJF  in  com^  Midd*  1 7  die  Jan*  anno 

Regni  Jut  primoy  gerens  dat*    eifdem  die  l^  anno^  emanajfet  vi^ 

Som^  dircB*  per  quod,  toV.  prout  breve^  ^r.  quod  quidem  breve 

poflea^  fcilicet^  76  Jan*  primo  Gi'o.  apud  Ivelchejierprad*  delibe- 

raf  fuit  cuidam  J.  T.  adtunc  vie*  Som*  prad*  exijlen*  in  formd 

juris  exequend*f  virtute  cujus  brevis  idem  vii^ poJ}\iy  fcilicet^  diBo 

26  Jan*  prima  Geo.  ibidem  fecit  quoddam  prxcepf  fuum  infcript* 

ftgillo  officii  fui  vi(^ figillat*  balUvo  dlcii  burgi  de  Ivelchejler  in  coni 

prad*  direct* J    de  W  pro  eleBion*  infra  burg*   HP  duor*  burgen* 

burgi  prad*  fecundum  formam  CsJ*  ^e5i*  proed*  brevis y  quod  quidem 

precept  pofleay  fcilicety  diElo  2f>  Jaf^  prinio  Geo.  apud  Ivelchejler 

prad*  de/iberat*  fuit  prafaf  Tho.  Smith  tunc  ballivo  burgi  ill*  ex^ 

ifien*y  cuiquidtm  ballivo  execut*yi^c.   Viriuie  cujus  pracepti po- 

Jleoy  fciUctty  2  Feb.  I  Geo.  apud  Ivelchefter  prad"  procejf  fuit  ad  • 

eleciion*  duor^  burgcn*  pro  e.dem  burgo  de  Ivelchejler  ad  idi  m  Par^ 

licment*  veniend*  fecundum  for  mam  isf  cfFeclum  brevis  prad*y  ^ 

fuperinde  idem  E.  Philips  i^  quidam  J.  fi.  MileSy  iV.  B.     Jr^ 


ftatute  for  killing  cne."  —  We  find  a  this  laft  cited   cafe  that  if  a  man  kept 

iimilar  c^ecifion  upon  this  point  in  the  dogs   and  svetit  a  hunting  feveral  days, 

c^it  o{\\it ^een  \. Matt heios.    loM^d.  and  killed  hares,  if  it   was  thus   laid, 

20.  Where  the  Court  were  of  opinion  that  he  luch  a  day  kept  dogs  and  killed, 

that  the  offence  for  which    the  llatute  and  then  again  <uch  a  day,  by  laying  it 

gave  the  forfeiture,  was  the  keeping  of  thus  feveraily  the  OiFence  would  be  fe- 

xiogs  and  engines  and  not   the  killing  vered,  and  he   (liouid  forfeit  5  1.   for 

pf  harct.  It  was  further  deccxaiined  ia  each  offence. 

UfJ. 
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PHiLiMtr.  y  y.  H.  Ai^  fuef^  bffeter'  candidal  adeleaion\  lie.  Et  pf 
manifeftatM  eleElion*  ilP  numeral  capif^  Anglice  a  poll,  Juffra- 
garC  iW  de  hujufmodi  ele^lot^  per  quofdam  corum  requifi^  ex\Jien\ 
adtunc  ii  ibidem  in  f crip f  eapta  Isl  hahita  fuit^  coram  pntfat* 
T.  Smith  tunc  ballivo  hurgi  HP  exiflen^  ^  ipfe  idem  T.  Smith 
eandem  numeration^  capif  adtunc  iff  ibidem  recepit  ii  habutt^  W 
[  280  ]}  pofl  numeration*  capit*  fuffragatC  de^  in  tsf  pro  e!e£lion*  capt*  {jT 
habity  acjintf^  fcilicet^  I  o  iv^'  primo  Geo.  apud  Ivtlchefter pr^J^ 
idem  £.  Philips  requifivit  pra^  T.  Smith  balUvum  burgi  p  ia 
tunc  exijlen*  ad  deliberand*  eidcm  E.  Philips  copiam  numeration* 
capit^y  AngP  a  Copy  of  the  Poll,  fuffragan*  de  eadem  eleBiofi* 
capt*y  y  adtunc  iff  ibidem  paraf  fuit  faT  obtulit  adfolvend*  pr^faf 
Tm  Smith  aliquam  rationabil'  denarior'  fitmmam  pro  fcripti&n*  inde 
quam  ipfe  proinde  requirerety  prad*  tamen  T.  Smith  Ltllivus  burp 
prad*  ut  praferf  exi/}en\  cut  executio  precepf  prad*  de  eleBiori  bur* 
gen*  ut pnefert  adtunc  pertinuity  debif  offuiifui  ballivi  ejufdem  hurgi 
in  hoc  parte  acJlaC  in  hujufmodi  cafu  ed'it^  i^  provif*  minimeport' 
deranSy  (5f,c,  adtunc  vel  pojlea  non  dcUberavit  eidem  E.  Philips  co* 
piamy  iffc.  ffd  ill*  ei  deliberare  adtunc  ^  pojlea  voluntarie  penitus 
W.  I.e.  15. f. 6.    recufavity  con f form*  {a)  flat*  UP y  per  quod,  iffc. 

The  defendant  pleaded  ^/7  debet y  and  thereupon  iffuc  was 
joined. 

Upon  which  a  Venire  Facias  was  awarded  and  continued 
per  Vic*  n$n  miftt  breve  till  1 5  Mart*y  and  then  a  Venire  Facias 
was  a>Carded  returnable  OEf  pur*. 

But  the  Venire  tT^nxn  out  was  tefted  23  Jj/i*  returnable  0£f 
pur^y  upon  which  a  Diflringas  iflued,  omitting  the  word 
{Vic*)  in  the  direftion  of  the  writ.  Upon  the  trial  at  the 
affizes  there  was  a  verdi£l  for  the  plaintiflF,  and  judgment 
thereon. 

And  now  there  were  thefe  errors  alTigned. 

Firft,  That  the  plaintiff's  attorney  had  no  warrant  of 
attorney. 

Secondly,  That  there  was  no  Ven*  Facias y  as  is  fuppofcd  by 
the  record. 

Thirdly,  That  there  was  no  fuch  writ  of  Di/lrirgas. 

Fourthly, 
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Fpurthljr,  That  no  bill  was  filed  which  warranted  the  dc-     P"»t.in  «. 
claration  and  judgment.  ** 

Fifthly,  The  general  error,  that  the  judgment  was   for     [  281  ] 
the  plaintiff,  whereas  it  ought  to  have  been  for  the  defen- 
dant.    And   upon    a  Certiorari   returned    it    appeared,    that 
the  Fen*  Fac'  iflued  tefted  23  Jan\  whereas  it  was  awarded 
15  Alar. 

That  the  warrant  of  attorney  for  the  plaintiff  was,  E.  Phi- 
lips po^  lo^fuo  H.  G.  attorn^  fuum  verfus  T,  Smith  bailivum  burgi 
dt  Ivelchejler. 

That  the  Dijhingas  was  Georgrus  Dei  Gra*  Somerfet  faViem^ 
omitting  [Vic').  That  the  bill  was  filed  Pafch.  i  Geo.  with- 
out any  continuance  entered  till  Pafch.  2  Geo.  when  tlie  de- 
claration was  entered  upon  record. 

After  error  affigned  as  before  mentioned,  the  Court  of 
King's  Bench  was  moved,  that  the  record  might  be  amended. 

Firft,  That  in  the  warrant  of  attorney  the  word  Bugi  be 
made  Burgi  \  for  the  warrant  of  attorney  was  not  filed  till 
2rj«.  2  Geo.  though  the  bill  was  filed  P.  i  Geo.  and  the  de- 
claration was  Pmf.  2  Geo.  and  it  is  fufficient  that  the  war- 
rant of  attorney  be  filed  in  the  fame  term  in  which  the  iffuc 
was  joined,  and  therefore  the  warrant  of  attorney  here  was 
filed  in  due  time.  By  the  ftatute  32  //.  8.  c.  30.  All 
perfons  (hall  deliver  their  waVrants  of  attorney  to  be  entered 
on  record,  (*fr.  in  the  fame  term  when  the  iflue  is  en- 
tered, (^c. 

Tlien  the   warrant  of  attorney  here  not  being  filed  fill 
Trin.  2  Geo.  and  the   plaintiff  having  before  appeared  and  | 

declared  by  the  faid  H.  G.  his  attorney  againfl  the  defendant  I 

7*.  Sr?iith  bailivum  burgi  de  Ivelchejler^  it   appears  that  H.  G.  \ 

wa?  his  attorney  againft  tlie  fame  l^ho.  Smith  bailivum  burgi  de 
Ivelchejler^  and  therefore  when  the  entry  is  />o'  W  fuo  H.  G. 
atlorn*  fuum  'i  erf  us  Tho  Smith  bailivum  bugi  de  Ivelchefter^  tliis 
was  a  mifprifion  of  the  clerk,  who  wrote  Bugi  for  Burgi ^  and 
ought  to  be  amended  by  the  record,  in  which  the  entry  was 
well  made. 

And 
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V^n.tttv4  An  J  though  it  wasobjefted  that  the  bill  and  the  declara- 
tion were  fubfequent  to  the  warrant  of  attorney,  and  there- 
fore the  entry  cannot  be  amended  by  thenij  yet  it  was  a- 
mended.  s 

Secondly,  That  the   tefte  of  the  Ventre  Facias  which  was 

23  Jan.  {hould  be  amended  and  made  28  Nov,  for  the  Veni" 

re  facias  was  awarded  by  the  Court  1 5  Mart*  which  was  the 

laft  day  of  Mich»  term,  and  this  was  a  warrant  to  the  clerk  to 

make  the  writ  bear  tcfte  the  fame  day,  and  if  he  did  not  do 

it,  his  mifprifion  (hall  be  amended  by  the  (tat.  8  H.  6.  c.  12. 

which  enafls  that  Judges  may  examine,  and  in  affirmance  of 

judgment  amend  what  to  them  feems  the  mifprifion  of  the 

clerk  in  any  procefs,  ^c,  and  therefore  where  a  Venire  was 

tefted  after  the  return  of  the  writ,  (viz.)   on  the  12th  of  iv- 

bruary,  which  was  the  laft  day  of  HH.  term,  and  the  return 

Saprap.  6i»        was  1 5  Hil,  it  was  amended,  Telv»  64.     2  Cro*  442.     Crs, 

1Cem.Dit.316.    ^^^^  3^'  *f^cr  ^  w^^  of  error  in  the  Exchequer  Chamber  on 

T!il^^'  *'^""'    *  judgment  in  an  adion  of  debt. 

So  if  a  Venire  be  tefted  the  day  before  iffuc  joined  or  plea 
pleaded,  it  fliall  be  amended,  for  the  roll  was  the  warrant  for 
it*     2  Cro.  64* 

So  if  the  tefte  be  the  fame  day  with  the  return,  fo  ruled 

(«)  Cm. El!«.        Mo.  (a)  599.     2  BrownL  102. 
i^Sft.  s.  c 
Cro.  Elis.  781. 

So  if  the  tefte  be  upon  a  Dies  non  Juridicus^  as  upon  a 
CwTji.  496?*  Sunday^  as  isrefolved  2  Cro.  64.  Cro.  £/i%.  183,  Mo»  684^ 
1  h:  Bl  Rep.  9.    g  Q  Q^^  j^ii^^  203 .     2  Cro.  1 62. 

Or  if  it  be  tefted  on  a  day  out  of  term.  Cro.  E/iz.  203. 
467.  {h)     Mo.  465.  S.  C.     Noy  57.  S.  C. 

So  where  the  return  of  the  Venire  was  not  made  purfuant  to 
the  award  on  the  roll,  it  was  allowed  to  be  amended.  Cro^ 
Car,  38.     1  Rolh  200.  //.  50.     Ow.  6u 

And 


(i)  Owen  59* 
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And  though  it  has  been  adjudged,  that  where  the  Venire  P«itiFt  v. 
is  tefted  cither  before  the  Bill  filed,  or  before  the  ifiue,  oV 
before  the  Plea,  or  after  judgment,  that  this  fhall  be  aided  by 

the  ftatuteof  fa)  32  if.  8.  as  a  mifconveying  of  Procefs,  and  («)St.  %%Ht^ 

that  the  Court  will  not  intend  it  to  be  the  Venire  in  the  ^'  ^'  '^^' 

fame  caufe.     2  Cro.  azZ.  ib)  Cro.  Car.  00.    Cro.  Eiiz.  n6l.  (^>*Roll.Ren. 

o  rr       ,  *t3         V    y  y  /     /       21.  Moore 496. 

820.  Hard.  321.  Jcak.  335. 

Yet  by  the  other  cafe  it  appears  tliat  it  may  be  amended, 
and  there  is  no  authority  to  the  contrary,  that  in  fuch  cafes 
it  (hall  be  aided  by  the  ftatute  of  Jeofails^  and  need  not  be 
amended  ;  in  other  cafes  it  is  ufual  to  amend  Writs  by  the 
roll,  as  where  the   Diftringas  omits  the  day  and  the  place 

of  the  ailizes,  3  Mod.  (r) Jachfon  ver.  JVarren  5  fo  where    (0  3  Wo*«  '7*- 

a  Fieri  facias  on  a  judgment  in  HiU  27  Car.  2.  was  tefted  27 

Feb.  26  Car.  2.  it  was  amended,  though  the  execution  might 

be  varied  by  it,  2   Jones  41.   and  after  the   Court  had  con-   S"P*^**P*  '* 

iidered  of  it,  it  was  amended  by  a  rule  of  Court* 

Thirdly,  That  the  Difiritigas  might  be  amended,  for  the 
omiflion  of  the  word  {Vic)  was  but  the  mifprifion  of  the 
clerk,  for  the  Venire  was  awarded  and  direftcd  Vic^  Scmerfet^ 
and  upon  this  a  Panel  of  the  Jurors  was  returned  ;  then  this 
Writ  of  Di/lringas  commanded  quod  Dijiringas  the  fame  Pcr- 
fons,  who  were  returned  upon  the  Panel  annexed  to  the  : 
Venire^  ad  comparend^  apud  WeJlnC  nift  Judices  AJJif*  prius 
apud  Taunton  in  Com^  tuo  venerinty  bfc.  which  was  the  fame 
as  if  the  writ  had  b^jen  dircficd  Vic*  Somerfet^  for  this  cam- 
not  be  direfted  to  any  Sheriff  but  of  the  fame  county, 
and  the  clerk  ought  to  have  made  ilie  Dijiringas  agreeable  to 
the  Venire  ;  for  when  the  prior  procefs  goes  to  the  iheriff  of 
Somerfet,  the  fubfequent  procefs  ought  to  go  accordingly. 
Where  a  Venire  was  awarded  to  the  fherifF,  omitting  tlie 
county,  yet  it  was  amended,  for  where  the  Iflue  arifci»  in  jl 
county  where  the  aftion  is  brought,  the  Venire  ought  to  be 
to  the  flicrifF  of  the  fame  county,  and  tnc^  omiflion  is  but  a 
mifprifion  of  the  clerk.  Teh.  69.  (Jj  So  where  in  a  Venire  (<f)Cro.jK.  7!. 
{Vii^)  was  omitted,  as  here.  Cro»  Car.  ^i)^.  i  Roil.  205*  o^ll^eiM^ 
pL   12.     So  where   the  Venim  was   Vic*   JVarwlck^  TLnd  the    ^*>"   ^^'    '/'• 

*  c.  35.  Gro.  Llja. 

Di/irin^as    543.    Nojr  61. 
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PsUTrt  V.  DyJrirtgas  was  Vic*  Notting*  which  is  another  county,  it  waj 
amended.  3  Mod.  78.  (l)  And  it  was  infilled  that  there 
is  no  reafon  for  denying  the  amendment  becaufe  this  a£lion 
IS  founded  upon  a  Penal  Statute,  for  though  it  is  true  that 
tlie  ftatute  8  //.  6.  cap.  12.  excepts  appeals,  indiftments  for 
treafon  or  felony,  and  outlawries  for  the  fame,  and  that  the 
Statute  32  //«  8.  aids  only  in  a£lions  or  fuits  at  common  law, 
^  and  the  flat.  1 8£/,  r.  14.  extends  not  to  actions  or  informations 
on  any  popular  or  Penal  ftatute,  and  therefore  every  criminal 
profecution  is  out  of  the  ftatute  of  Jeofails  \  yet  a£lions  re- 
medial, though  founded  upon  penal  ftatutes,  have  been  al- 
lowed the  benefit  of  thofe  ftituies;  and  therefore  in  an 
(i)  St.  31  Eli«.  adlion  qui  tam^  i^c.  upon  {a)  3  i  EUz.  for  felling  horfes  in 
Smithfitld  not  tolled,  it  was   faid    that  a   difcontinuance  (hall 

(*)  I  L»tw.         be  aided  by  32  H.  8.  c.   30.   {b)  3  Lev.  375. 

197*  s.  c 

Dougl.  114.  , 

So  in  an  a£tion  qui  tarn  upon  the  ftatute  of  ufury  it  was 

allowed  by  Holt  C.  J.  that  the   information  by   the  party 

agrieved  (hall  be  within  thofe  ftatutes,  though  not  common 

977^^t'To9.    informations,     {c)   i  Salk.  324. 
6Mod.  33.  S.C. 

(/,  St.  a  ft  3  So  debt  upon  (fl)  2  Js^  3  Edw.  6.  was  allowed  to  be  amend- 

tdw.6.  C.13.      ^^^     ^^^   ^^^.^  ^^^^  ^.g       J  j^^^^  ^^^     g^^^    ^  ^^^^  ^^^^ 

(0  Stile  ai».  ^/,  y,  1  jIq/1^  205.  {e)pl.  3.  So  an  aftion  qui  tarn,  t^c.  upon 
(fH3Edw.  I.  the  Statute  of  Wintotiy  if)  i  Roll.  202.  pi.  12.  i  Brov>nL 
56.  ,  I  56.  and  afterwards  upon  confideration  the  court  allowed  the' 

Di/Iringas  to  be  amended. 

Fourthly,  That  the  continuances  be  entered  upon  the  bill 
which  was  filed  Pafch.  i  Geo^  and  nothing  done  afterwards 
till  Trin,  2  Geo.  when  the  plaintiflF  declared,  and  the  defen- 
dant pleaded  to  iffue,  and  iffixe  was  joined. 

For  the  continuances  by  the  courfe  of  King's  Bench  need 
not  be  entered  before  iffue  joined,  but  any  time  between  the 
iffue  and  the  judgment  is  fufficient  \  and  if  they  be  not  cn- 


( 1 )  Ic  was  faid  by  the  Court  in  the     between  civil  and  penal  aflions,  as  to 
cafe  of  Go^' again  ft  PopplrwilL  2  Term     amcndmeats  at  coznmoa  law* 


Rep.  708.  that  there  was  no  difference 


tercd 


Barnes  3. 
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•  tercd  before  judgment,  it  is  the  fault  of  the  clerk,  which  may      P«ti.i»«  ^. 
be  amended.     I  Roll.   199.  pL  27.   Sir  Geo.   Trencher.     So    ^  ^.^^ 
after  error  brought,     i  Roll.  205.  pi.  6.     And  at  firft  the 
Court   doubted,  becaufe   continuances   are   the   aft   of  the 
Court  which  may  be  amended   at  any   time  before  judg-       r  ^g-  •* 
ment,  or  in  tlie  fame  term  that  judgment  is  given,  but  not 
after.     Z  Co.  156.     b.     Blackmore's  cafe.     Style  239^  Friend   ^'^;J^^'^''^ 
^erf.  Baker.     But  after  confideration  the  Couri  was   of  opi-    (P.a.)pi.*8* 
nion  that  it  might  be  amended,  for  it  appears   that  continu- 
j^nces  may  be  entered  at   any  time   before  judgment,  and  if 
Ihey  are  omitted  it  is  the  fault  of  the  clerk,  which  (hall  be 
amended  before  judgment  by  the  common  law,  3  Lev.  431. 
and  every  thing  which  was  amendable  before  the  judgment  by 
the  common  law  'may  be   amended  after  judgment  by  the 
'  ftatutc  of  Jeofails-,  and  Pratt  Ch.  J.  faid  that  they  had  in^- 
quired  into  the  courfe  of  the  Common  Pleas,  and  were  "in- 
formed that  after  judgment  they  were  entered  of  courfe  by 
the  clerk,  unlefs  reftrained  by  rule  of  Court ;  fo  they  arc  al- 
ways amendable  of  courfe  in  the  King's  Bench. 


And  there  feems  to  be  a  difference  where  there  is  a  mis- 
cntry  of  a  continuance  and  where  the  entry  Is  omitted,  9'*^  ^'  ^ 
8  Co.  156.  ^.  the  continuance  was  p)^r  Jur.  inter  B.  i^  C 
(which  was  between  tenant  and  vouchee)  in  fuch  a  plea 
portitur  in  refpeEf,  whereas  it  ought  to  be  Jur^  inter  W.  (5f  C. 
quern  B.  vocavit  ad  Warrant^ ^  and  it  was  amended  by  the 
Court. 

So  Style  339.  The  continuance  was  from  f^ajcb.  to  Micb. 
leaving  out  a  term. 

So  Cro.  Eliz.  6 1 8.  Teh.  155.  where  the  continuance 
was  given  to  a  (Iranger,  or  to  one  who  did  not  appear. 

But  the  Court  agreed  it  to  be  amendable  when  the  Con- 
tinuance was  given  to  one  where  it  ought  to  be  given  to  two. 
Cro.  Eli%.  6i8. 

•    ^o  after  verdift.     2  Cro.  7.11.     {a)  2  Mod.' Til 6.  So  con-   («)Sklo.4«. 
dnuances  upon  a  Fieri  facias  or  a  Latitat,     i  Sid.  53.  5y. 
Vol.  I.  X  And 


Cn,  Car.  500. 
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Paitxri  V.  And  upon  the  general  error  affigned,  exception  was  takftn 

to  the  declaration. 

f  286  ]  Firft,  Becaufc  it  is  faid  quod  villa  de  Ivelchefter  ejl  antiquur 

burguSy  £ff  duo  hurgenfes  de  tempore  cujuSf  Wr.  eleiti  fuer*  ti 
eligi  confuevef'  per  burgetf  H  inhahitan*^  isfc.  and  doth  not 
fay  that  it  is  a  borough  time  out  of  mind,  isfc.  nor  dodi  it 
alledge  any  prefcription  in  the  corporation  to  fend  burgef- 
fes.  To  which  it  was  anfweitd,  that  where  title  is  not  made 
to  the  thing  itfelf,  but  to  a  privilege  or  liberty  within  it,  it  is 
fufficicnt  to  fay  quod  ejl  antiqua  civtias^  villa^  fafr.  without  fay- 
ing de  tempore  cujusy  CfTr.  as  where  a  Modus  decimandi  was  al- 
ledged  for  lands  in  a  park,  it  is  fufEcient  to  fay  quodfuit  anti- 
quusparcusy  Hob.  44,  1 1 8.  otherwife  it  is  if  title  was  made  in 
a  ^to  lVarrantoX.0  the  park  itfelf.  So  if  a  man  makes  title  to 
an  office,  he  ought  to  prefcribe  for  it,  but  if  he  makes  title  to 
any  thing  appendant  or  incident  to  the  office,  it  is  fufficicnt 
to  fay  §uod  ejl  antiquum  Officium.     10  G.  59.  ^.  Djer  71. 

In  this  cafe  it  is  but  an  inducement  to  the  a£bion,  which  is 
founded  upon  a  refufal  to  deliver  a  copy  of  the  poll,  'and  the 
mentioning  the  title  to  fend  burgeifes  to  parliament  is  not  nc* 
$;eflary,  for  it  could  not  be  traverfed  in  this  a£tion,  and  there- 
fore it  would  have  been  fuflicient  if  he  had  begun  the  declara- 
tion ^od  cum  per  quoddam  breve  Domini  Regis  intra  Can^  iic. 
as  in  an  aAion  for  a  falfe  return  upon  an  eledion  for  members 
of  parliament*     i  Lutiv.  82. 

In  an  aftion  for  refuCng  a  poll  at  an  cJcftion  for  bridgmafter, 
it  was  faid  as  here,  ^uod  Civitas  Lont  ejl  antiqua  Civitas^  Uc, 
and  hath  ufed  time  out  of  mind,  is^c.  to  eled  two  officers  cal- 
led bridgemafters,  Uc.     2  f^ent.  25. 

Secondly,  It  is  faid  duo  Burgenfes  eligi  confuever^  bfc*  but 
the  declaration  doth  not  (hew  that  the  plaintiff  was  a  burgefs  of 
the  fjid  borough,  and  if  he  was  not,  he  was  not  qualified  to  be 
eledied.  But  it  was  anfwcrcd,  that  the  declaration  faith  that 
a  precept  was  delivered  to  the  defendant,  cui  executio  (^cper* 
tinuit  l^c,  cujus  praceptiprdteKtu  idem  def*  ad  eleRtMf  duo^ 

Burgenjium 
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Surgenftum  pro  eodem  Burgo  procejjit  quodque\  the  plaintifFand     PHiiiyttr. 
three  others  were  candidate/  ut  ex  illis  duos  Burgenfes  eligerent. 

Thirdly,  The  right  of  ele£lion  is  alledged  to  he  per  Bur* 
genfes  ST  inbahitan\  and  it  is  faid  quidam  Burgenfes  pro  quer^  vf- 
aferati  funt^  but  it  does  not  appear  that  they  were  inhabitants. 
To  which  it  was  anfwered,  that  it  Was  faid  quod  quidam  Bur* 
genfes  in  ea  parte  voces  ISfuffragta  bahentes^  but  it  was  not  neceC- 
fary  to  fliew  how  the  clc£kion  was,  for  the  righl  of  elcdion 
was  not  in  iflue* 

Fourthly,  It  is  not  faid  that  notice  was  given  of  the  time 
and  place  of  ele£lion,  » 

To  which  it  was  anfwered,  that  die  words  in  the  writ  of 
fammons,  ProclatnationefaBd  de  loco  ^  tempore  prad\  relate  to 
the  eleftion  of  knrghts  of  the  (hire  in  the  county  court,  and 

though  the  ftatute  \a) W.  3.  requires  that  the  officer  in  a    (.)  st.  7  &  %; 

borough,  Wr.  give  notice  of  eleaion,  yet  it  is  not  neceflary  in    ^*^*"  3'*'  *J* 
this  declaration ;  it  is  the  duty  of  the  officer,  and  he  fliall  not 
excufe  himfelf  by  his  own  negled. 

Fifthly,  That  it   doth  not  IQiew  any  demand  of  the  copy  of 
the  poll  taken  at  the  time  of  the  elefiion  ;  for  it'  fays   ^od     ' 
requiftvii  Copiam  l^c.  de  eadem  EleBione  €apf^  which  might  be, 
though  it  was  not  taken  at  the  time  of  the  eledlion. 

To  which  it  was  anfwered,  that  it  is  exprefsly  faid  Aat  he 
took  the  poll  at  the  ele<aion,  quod poft prad'  capitum  numeration* 
Anglice  poll  fuffragan'  de  in  li  pro  Ekaione  ilia  capf,  the 
f\dxni\S  requiftvit  Copiam  fuffragan^  de  eadem  eleBione  capi  and 
no  other  poll  is  mentioned,  therefore  it  is  neceflarily  to  be  in- 
tended that  tiie  demand  was  of  a  copy  of  the  poll  taken  at 
the  fame  ele£liom 

Sixthly,  That  there  was  no  tender  gf  any  fum  certain  for 
the  copy  of  the  poll,  but  that  the  declaration  only  fays  that 
the  plaintifr;^ra/'>V  tf  ohtulit  adfolvend'  Def  a/iquam  rati^ 
onahilem  denarior' fummam  pro  fcriptione  inde  quam  ipfe  re^ireret.        ^  ^ 

That  in  pleading  a  tender  of  amends  they  ought  to  tender 
a  fum  certain,   and  (hew  the  fum  tendered,'  for  an  officer 

^  2  cannot 
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P«f  Lrpi  «.  cannot  demand  any  fum,  for  if  he  demands  more  than  is  rca- 
fonable  he  will  be  .Uable  to  be  indiflicd  for  extortion,  and  there- 
fore it  would  be  unreafonable  to  fubjeQ  the  officer  to  it. 

Vin.  Abr.  Tit.  To  which  it  was  anfwered,  that  the  words  of  the  ilatute  arc 

plTao  P^y^^K  ^h  ^  ^^ofonabU  charge  for  writing  thereof j    and  therefore 

the  officer  fhall  give  the  charge,  and  make  a  demand  of  what 
he  thinks  reafonable  before  the  plaintiff  can  pay  it ;  and  it 
.  would  be  impoflible  for  the  plaintiff  to  tender  any  thing  cer- 
tain before  he  has  the  copy,  for  the  charge  varies  according  to 
the  difficulty  and  length  of  the  writing,  and  the  plaintifF  can- 
not put  a  price  upon  another  perfon's  labour.  This  claufe  was 
deGgned  for  the  benefit  of  the  officer,  and  therefore  he  ought 
to  do  the  firfl  a£b,  and  make  a  demand  before  the  plaintiff'  can 
know  what  he  ought  to  pay ;  and  if  it  be  a  condition  prece- 
dent, then  it  fhall  be  intended  that  it  was  proved  that  he  did 
all  that  was  neceflary  for  him  to  do  to  maintain  his  a£Uon, 
otherwife  there  could  not  have  been  a  verdifl:  for  him.  And 
the  Court  made  no  difficulty  as  to  any  of  the  objeftionsjbut 
with  regard  to  the  tender  -,  but  upon  talking  a  little  together, 
they  agreed  that  the  tender  was  good,  for  till  the  officer  de- 
mands fomething,  or  delivers  a  copy  of  the  poll,  the  party  can- 
not know  what  to  tender.  As  where  there  is  a  demand  of  a 
copy  of  a  commitment,  1:5 c.  upon  the  ftatute  3 1  Car.  2.  it  is 
only  necefTary  to  fay  that  he  was  ready  to  pay  for  it ;  and  the 
judgment  was  affirmed  by  all  the  judges,  and  afterwards  it 
.   was  affirmed  in  parliament. 
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White  verf.  Collins.  ^  . 

J  Cafe  154. 

A  writ  of  falfe  judgment  was  brought  upon  a  judgment 

in  cjeclmcnt  given  in  the  court  of  Havering  atte  Bower  to  one  to  ukt 

in  Chm  Ejpx^  being  a  court  of  ancient  dcmcfne  of  the  manor  proflfil7«!f* 

of  the  Kine,  in  which  White  decbred  ion  the  demife  of  Carew  •^•f*  ^"''"f 

r  hiilife,  and 

Harvey y  alias  Mildmay^  for  one  meifuage,  one  barn,  one  gar-  after  bit  deccafe 

den,  one  orchard,  forty  acres  of  land,  forty  acres  of  meadow,  maieofh!7bo<!y, 

and  fifty  acres  of  pafture,  with  their  appurtenances,  in  Horn"  ]JJ?°'^  "***'*  •** 

church  infra  jurisdiSlion*  Cur^'^  upon  not  guilty  pleaded,  at  the  nothing  ap^eara 

trial  the  jury  by  confent  found  a  fpecial  vcrdi£l  to  this  effcdl:  the'teftaco*?* 

intent  to  tJie 
contrary;  oiherwifc  not.    a  E^.  Abr.    513.pl.  19.  S.  C.    Via.  Abr.  Tit.  Dtn^ifg   (B.  b.)  pi.   19. 
Com.  Ui^.   Tit.  Detfife  (N.  5.)  Robinfun'i  Gavelkiad.  96.  Ambl.  Rep.  453,  Haigr.i.Traiki,  505. 
F«ari*e\  Con.  Rem.  4Cb  Edit.  p.  934,  * 

That  Francis  Hurvej^  al'  Mildmay  Efq.  was  feifcd  in  fee  of 
the  lands  in  queftion,  (which  were  the  ancient  demefne  of  the 
Crown)  and  by  his  will  dated  the  26th  of  July  1701,  devifed 
to  his  cldcft  fon  (who  was  IcfTor  of  the  plaintiff)  two  fields  for 
life,  and  after  his  death,  I  give  thofe  two  fields  to  the  heir  male  of 
Us  body  lanvfully  begot t en ^  during  the  term  of  his  natural  life ;  and 
0fter  the  death  offuch  heir  male^  I  give  the  f aid  fields^  and  all  the 
lands  and  tenements  not  fold  by  my  executors  and  truflees^  to  my  fon 
Francis  Mildmay  during  his  life  ;  and  to  the  heir  male  of  his  body 
lawfully  begaiter.y  during  the  term  9f  his  natural  life ;  and  for  want 
i0ffuch  heir  male^  I  give  thof  two  fields  and  all  my  lands  not  foldy 
&c  to  my  fon  Carew  Mildmay,  during  his  life  j  and  after  his  [  290  ] 
death  ^  to  the  heir  male  of  his  body  lawfully  begotten^  during  the  term 

X3  <!f 
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Whiti  9, 


tfiis  natural  life ;  and  for  want  offuch  heir  ntale^  I  give  the  fmi 
fields  and  lands  amongfi  all  my  daughters  which  Jball  he  alive  ai 
my  death* 

And  by  another  claufe  in  the  faid  will  he  dcvifes  the  lands 
in  queftion  by  thefc  words,  (viz.)  I  give  to  my  fan  Frank  Mild- 
may  my  form  called  Eaft-Houfe  Farm,  &c.  to  enjoy  the  rents  and 
profits  thereof  during  the  term  of  his  natural  life\  with  power  to 
make  a  jointure  of  all  or  part  if  he  Jhould  marry  \  and  after  his 
death  andjointurcy  if  any  be  madcy  to  the  heir  male  of  his  body  law- 
fully  begotten f  duttng  the  term  of  his  natural  life  \  and  for  want 
cffuch  heir  male^  I  give  the  fdid  farm  to  my  fin  Carew  Mildmay, 
during  his  life  \  and  after  his  deaths  I  give  it  to  my  grandchild 
Carew  Mildmay,  during  his  life ;  and  afterwards  he  gave  it  to 
his  grandchildren  Edward  znd  Richard  Mildmay^  equally  to  be 
divided. 

The  Jury  further  found,  that  the  tcftator  died  leaving  Carew 
Mildmay  his  eldcft  fon,  and  Francis  his  fecond  fon  5  that  the 
cldeft  fon,  at  the 'time  of  the  will  made  and  at  tlie  d^athof  the 
tcftator,  had  iflue  Carewj  Ednfund  and  Richard^  but  Frank  the 
fecond  fon  was  not  married,  nor  had  any  ifTue  \  that  Frank 
Mildmay  entered,  and  by  deeds  of  leafe  and  reloafe  dated  the 
pth  and  loth  of  July  eonvejtd  the  faid  lands,  called  Eafl^ 
Houfe  Farm^  to  Robert  Coleman  and  his  heirs,  to  make  him  te- 
nant of  the  freehold,  againft  whom  a  common  recovery  might 
be  had,  to  the  ufe  of  Frank  Mildmay  and  his  heirs  ;  and  after- 
wards, at  the  court  for  the  manor  of  Havering  atte  Bower^  on 
the  2 2d  of  J;//y,upon  a  writ  of  right  clofe  teftcd  the  23d  of 
January  a  recovery  was  fufFered,  in  which  Frank  Mildmay  was 
vouchee,  who  afterwards  by^his  will  dated  the  8  th  of  March^ 
1714.  devifed  the  faid  lands  to  his  younger  brother,  iifc.  and 
died  i  the  younger  brother  entered  and  was  feifed  prout  lex 
pofiulai  i  upon  whom  Carew  Mildmay  the  leflbr  of  the  plain- 
tiff entered,  arid  d^Aifcd  to  the  plaintiff^  and  if,  Isic^ 

The  common  error  was  affigned,  and  the  principal  queftion 
vpon  this  fpecial  verdi^  wai } 

M 
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White  •• 


If  by  this  dcvifc  to  Frank  Aftldmaj  he  was  tenant  in  tail,  or 
for  life  only  ? 

For  if  he  was  only  tenant  for  life,  his  recovery  is  of  no 
avail,  and  the  leflbr  of  the  plaintiff  will  have  a  good  title  ;  but 
if  he  was  tenant  in  tail,  his  recovery  has  barred,  or  at  lead  dif- 
continued  the  remainders  limited  by  his  father's  will,  and  then 
the  leflbr  of  the  plaintiff  has  no  title  or  entry.  I  held,  that 
the  common  recovery  barred  the  intaih     Kit.  97. 

I  argued,  that  by  this  devife  of  Francis  Harvey^  al'  Mildtnay^ 
his  fon  Frank  Mildmay  had  an  eftate-tail  \  and  for  the  better 
apprehending  this,  it  will  be  neceiTary  to  confider  the  words 
of  the  devife. 

If  the  devife  had  been,  I  give  to  my  fon  Frank  Mildmay,  and 

to  the  heir  male  of  bis  body  ;  this  would  without  queftion  have  ^^JJJ^^cw*''^ 

been  an  eftate-tail,  though  the  word  Heir  is  Nomen  CoIIe^ivumf  uakfum.  i  Vent, 

and  comprehends  all  the  heirs  which  fhall  defcend  from  his  Abn  S31. 

body;  and  fo  it  was  agreed  by  all  the  juftices  in  the  cafe  of  !^'^^' *",  Jt?."'!! 

Park  ver.  Day^  Cro.  Eliz.  313.  [a)     Owen  148.  though  in  the  {a)  Moore»  593. 

principal  cafe  there  the  court  was  divided.  s^^.  ,  Rs/q,. 

In  a  conveyance  at  common  law  thofe  words,  make  an  eftate-  Fetrne*t  c.  R. 
tail.     Co.  Litt.  22.  tf.  (i )  cites  the  cafe  39  Af  20.  where  the   i'^jfj^VR^p/" 
grant  was  to  baron  and  feme  £^  uni  bareff  de  corporefuo procreaf  ^   ♦S?* 
li  uni  bared^  tantum^  Vc.  In  an  aflife  brought  by  the  donor 
againft  the  heir,  who  pleaded  their  grant  in  bar  to  the  aifife, 
the  plaintiff  indded,  that  the  baron  and  feme  had  but  an  eftate 
for  life ;  but  it  was  held  by  all  the  juftices,  tliat  the  plaintiff  had 
no  caufe  of  ai&fe,  and  was  nonfuited. 

So  Reg.  Jud.  6.  a  Scire  facias  was  brought  to  execute  a  fine  q^  j^^  ^^^^^ 
by  the  heir  of  him  in  remainder,  where  the  eftate  was  ren-  Fe«riie*i  c.  R. 
dered  to  R*  for  life,  and  after  his  death  to  G.  and  the  heirs  of  3Coiii.l>i«.ii9. 
bis  body,  ^Jiobieritftne  barede  mafculo  de  corport  fuQ  procreaf^ 
remaneret  to  his  brother  J.  ti  bm-ed^  mafculo  de  corporefuo^  ffcm 


(1)  In  Coke  Littleton,  fol.  8.  b.  we  find  an  opinion  dircftly  contrary  to 
tt(  above. 

X4  Thcft 
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Wmn  «.  There  is  no  ncccffity  to  cite  cafes  to  prove  "that  the  w6rd 

Heir  is  Nomen  CoUeBivum^  many  are  mentioned  in  2  Rplh 
Ahr.  253. 

Secondly,  if  the  word?  of  the  devife  had  been,  I  give  to  mj 
Jon  Frank,  and  to  enjoy  the  rents  and  profits  thereof  during  the  term 
of  his  natural  Irfe^  with  power  to  make  a  jointure  of  all  or  part^ 
if  hejhould  marry  \  and  after  his  death  and  jointure  ^  if  any  he-made^ 
to  the  Heir  Male  of  his  body  lawfully  begotten^  without  faying  any 
thing  more,  this  would  have  been  an  eftate-tail. 


(«)  f  Eq.  Abr. 
j8x.pl.  15. 
6  Co.  16.  b. 
Powell   on  Per. 

SO*- 

Xb\  Old.  Bodl. 

30.  I  BuIfV.  219. 

I  And.  4j.  Poll. 

j08.Dcugt.43}. 

3  Com.  D  g.  27. 

BrWg.  137. 
Intra  p.  374. 
4»«. 
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If  there  be  a  devife  10  a 
the  heirs  of  his  body,  it  is 
this  makes  an  eftatc-tail. 
{a)  397.  Popham  fays,  that 
life,  and  afterward  to  his 
and  cites  a  cafe  [b) — Bend. 
a  devife  to  one  for  life,  and 
of  his  body,  was  holden  an 


man  for  life,  and  after  his  death  to 
fully  agreed  by  the  law-books,  that 
In  Wil<t$  cafe,  as  reported  by  Mo. 
if  there  be  a  devife  to  a  man  for 
heir  male,,  this  makes  an  entail ; 
4  Eliz.  where  it  was  adjudged,  that 
after  his  death  to  the  men-children 
eftate-tail. 


Sandys*s  cafe,  9  C^.  127.  £.  was  this,  Merrick  feifed  in  fee, 
and  having  five  fons,  William^  Samuel^  Thomas^  Richard  and 
Daniely  devifed  to  his  wife  for  life,  and  after  her  death  his  fon 
William  to  ha\«  it  j  and  if  his  fon  William  marry,  and  have 
any  male  ifTuc,  (*^c.  then  his  fon  to  have  the  houfe  j  if  he  have 
no  male  iiTue,  t5'r.  to  his  fon  Samuel  in  totldcm  verbis  \  and  if 
Samuel  have  no  ifTue  male,  then  his  fon  Thomas  to  have  the 
houfe  J  if  Thomas  marry,  having  a  male  iflue  of  his  body  law- 
fully  begotten,  then  his  fon  to  have  the  houfe  after  his  deceafe  j 
if  he  have  no  male  iflue,  then  to  Richard^  and  then  to  Daniel 
in  the  {\ime  words ;  and  if  any  of  his  fons  or  their  heirs  male, 
Iflue  of  tlieir  bodies,  go  about  to  alien,  ^c,  the  next  heir  to 
«nter,  (^r.  William  and  Samuel  d\c  without  iflue  male ;  and  it 
was  adjudged,  that  Thomas  had  an  cflate-tail ;  and  therefore  his 
recovery  good,  though  the  limitation  was,  if  Thomas  marry 
having  a  male  iflue,  in  the  finguUr  number,  and  though  it 
was  faid  that  fuch  fon  (not  iflue)  ihall  have  it  after  his  death ; 
fpr  upon  the  whole  of  the  words  it  appears  that  Richard  was 
not  to  have  it,  but  in  default  «f  iflue  male  of  Thomas. 

«  A  man 
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Whiti  v. 

CoLLIUf. 


Fearne't  C.  R. 
»79- 

1  Burr.  38. 

3  Atk.  736.     . 

2  Ves.  125. 


2  Salk.  679. 
Fearn*!  C.  R, 
242.     ' 


A  man  devifes  to  R.  his  cldeft  fen  for  ever,  and  after  his 
death  to  the  heir  male  of  his  body  for  ever,  ^  pro  defeElu  talis 
baredis  mafcull  (all  in  tJie  fingular  number)  to  E.  his  other 
fon  for  ever,  (for  the  book  is  wrong  printed,  eldeftfon^  whereas 
It  OKf^ht  to  have  httn  other  fon)  adjudged  by  this  devife  R.  had 
an  eflate-tail,  not  for  life  only.     Trin,  1 1  Jac*  £.  R.  Welkins 

verfus  IVhitingf  (tf)  i  RoL  jibr.  %'^6,pL  1 1, 

» 

And  it  was  adjudged  without  any  difficulty,  that  a  devife 
to  A.  for  life,  upon  conditions  mentioned  in  the  will,  and  af- 
ter his  dcceafe  to  the  ufe  of  the  heirs  of  his  body,  makes  an   s.  c. 

1  Lutw.  824* 

eftate-tail  in  A.  though  limited  to  him  exprefsly  for  life  only. 
Hil.  18  y  19  Gir.  2.  C.  B.    Rundall  Ytrf.  Ee/y,  Cart.  17  !• 

The  cafe  of  King  and  Afel/ing,  24  Car.  2,  is  ftronger  ;  Ro- 
bert MeUing  devifes  to  his  fon  Barnard  Melling  (who  had  then 
a  wife  named  Elizabeth)  for  life,  and  after  his  death  in  thefc 
words,  [viz,)  I  give  the  fame  to  the  iffue  of  his  botjy  laivfully  be- 
gotten on  the  body  ofanyfecond  wife  hefball  happen  to  marrj^  and 
for  want  of  fitch  iffue^  to  my  fon  John  Melling  and  his  heirs  ^  pro- 
vided  Barnard  inay  make  any  fuch  feeond  wife  a  jointure  which  fie 
may  enjoy  for  her  life  \  in  this  cafe  it  was  ftrongly  urged,  that 
the  devife  being  to  Barnard  txiprckly  for  life  with  a  power  to 
make  a  jointure,  that  ifTue  being  a  good  name  of  purchafe, 
comprehending  all  the  ifTue  of  the  fccond  mariage,  to  which 
the  teftator  appears  to  have  an  equal  regard,  and  that  they 
ihould  all  take }  if  it  be  taken  to  be  a  name  of  purchafe.  Bar- 
nard  by  this  devife  (hall  take  only  an  eftate  for  life  with  con- 
tingent remainder  to  the  iiTues  of  the  feeond  marriage  in  tai! ; 
remainder  to  John  Aielling  in  fee ;  and  in  the  King's  Bench 
two  Judges  were  of  the  fame  opinion,  and  Hale  C.  J.  faid,  that 
at  fit  ft  he  was  of  the  fame  opinion,  but  upon  great  conCder- 
ation  of  the  cafe,  and  the  confequences  of  it,  and  on  a  tho- 
rough examination  of  the  will  and  the  authorities,  he  held  that 
Barnard  had  an  eftate-tail,  and  fo  it  was  refolded  by  all  the 
Judges  in  the  Exchequer  Chamber  upon  a  writ  of  erron 
I  Fent.  22$' lb)     2  Lev.  si.     Po/L  ici.  (fyjSalk.  196. 

3  Iweb.  42,  5a, 
95.     I  Eq.  jfbfm 

iSl  pi.  14.  S.  C.    ]ar»^.4^ 
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And 


794- r***- 
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CoVJtNr  ^^^  Ventris  (2)  230.   fays  that  C-  J,  Hale  in  his  argument 

RtfbiofonU  cited  Buf  kiefs  cafe  43  £//2,wherc  there  was  a  devife  to  J.  for 

*  ^^*  life,  remainder  to  his  next  heir  male,  and  in  default  of  fuch 
heir  male,  remainder^  to  another ;  adjudged  that  A,  had  an 
eftate-tail  •,  and  Vait.  232.  fays  he  alfo  cited  the  cafe  of  Han^ 
fey  vcifus  hnvthery  adjudged  in  165 1,  where  a  copyholder  fur- 
rendered  to  the  ufe  of  his  will,  and  thereby  devifed  it  to  hit 
elded  Yon  for  life,  and  after  his  deceafe  to  the  heir  male  of  his 
body,  l^c.     Refolved,  that  the  fonhad  an  eftate-tail. 

This  lad  cafe  feems  to  be  the  fame  as  is  mentioned  2  Rot* 
Ahr.  253.  ^/.  4.  between  Paufey   and  Lpwdell,  Pofcb*  165 1, 
fc\'l^?utbr.  «d  "Parted  by  St,U.{a). 

Roll  fays  that  the  devife  was  to  JS.  for  liff,  and  after  his 
death  to  the  heir  of  his  body  begotten  for  ever,  and  that  it 
was  refolved  to  be  a  fee  executed  in  B*  but  by  Style  it  appears 
to  be  refolved  that  it  was  an  eftate  tail,  and  fo  it  is  cited 
Poll.  108. 

By  all  thefe  cafes  it  appears  that  if  there  be  a  devife  to  one 
for  life  and  after  his  death  to  the  heir,  iflue  or  children  of  his 
body,  this  makes  an  eftate-tail,  as  well  as  if  it  had  been  limited 
to  him  and  the  heir  or  iffue  of  his  body,  direfHy,  without 
the  words_/Jr  life  or  after  his  deceafe  \  that  if  the  limitation  be 
to  the  heir  male  of  his  body  in  the  fingular  number,  it  h4s  the 
fame  effcQ  as  if  it  had  been  to  the  heirs  male,  lie.  in  the  plu* 
nd  number^ 

Arid  by  the  refolution  in  the  cafe  of  King  verfus  Mellin^^ 
it  appears  that  a  power  to  make  a  jointure  makes  no  difference^ 
for  as  Hale  fays  Vent^  232.  tenant  in  tail  cannot  make  a  join- 
ture out  of  his  eftate  without  difcontinuing,  or  merging  or 
deftroying  the  eftate-tail.     But  in  the  prefent  cafe,  to  inforce 


(2}  I  have  been  unable  to  difcover  223.  declared  that  the  report  of  King 

the  author  by  whom  this  cafe  is  report-  verfus  MeUing  in  Ventris  was  very  im- 

ed,  and  I  apprehend  there  is  fome  mif-  perfed,  ^*  efpecially  as  to  the  cafes  faid 

take  in  the  reference,  as   Lord  Hard-  to  have  b«en  cited  by  Hale."  DougU 

viithM  in  the  cafe  of  Lethieulller  verfus  433.  in  note. 
Tr^t     3  Atk.    796.     Amb,  Kep. 


ft  StDc  679. 


thiA 
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this  conftrudiion^  that  the  teftator  intended  his  fon  Franl  an      Whxti  «. 

eftate  of  inheritance,  and  not  an  eftate  for  life  only,  I  muft  ob» 

ferve  that  the  words  are  not,  /  give  to  my  fon  Frank  my  farm 

tailed  Eaft-houfe  ¥ztm,for  his  life,  but  I  give  to  my  Jen  Frank 

my  farm,  &€•  to  enjoy  tie  rents  and  profits  thereof  during  tie  term 

of  his  natural  life,  witi  power  to  make  m  Jointure,  and  after  iis 

deceafe  and  Jointure,  to  the  ieir  male  of  iis  body,  &c.  Therefore 

the  words  I  give,  whicn  begin  the  fentence,  govern  the  whole 

elm  jfe  ;  the  bequeft  or  gift  is  not  made  to  the  heir  male  after 

the  deatli  of  the  father,  but  only  to  the   father  and  his  heir 

male.     The  heir  male  cannot  take  by  any  fubftantive  claufe 

of  devife   to  him,    but    only  by    virtue  of  the   devifc    to 

his  father;  and  then  the  words  to  enjoy  tie  rents  and  profits  dur^-^ 

ing  Or  life,  do  not  import  that  the  teftator  intended  him  only 

an  eftate  for  life,  but  that  the  teftator  took  notice  of  the  eBc£t        . 

and  confequence  of  the  eftate  by  him  devifed ;  he  gave  this 

farm  to  his  fon  Frank,  and  the   heirs  male  of  his  body  with 

power  to  make  a  jointure  ',  in  confequence  of  i^hich  devife, 

his  fon  muft  enjoy  the  rents  and  profits  during  his  life,  the 

jointrefs  after  him,  if  any  jointure  be  made,  and  after  the 

death  of  the  father  and  jointrefs  the  heirs  male ;  this  feems  to 

be  the  obvious  conftru£tion  and  intent  of  the  words,  and  the 

words,  if  there  is  occafion,  may  be  tranfpofed  to  fupport  the 

intent. 

\ 

Secondly,  It  is  to  be  obferved  that  the  limitation  is  to  his 
fon  Frank  and  the  heir  male  of  his  body  lawfully  begotten, 
which  is  the  ufual  phrafe  and  expreilion  in  limiting  an  eftate- 
tail,  and  gives  fome  ground  to  imagine  the  teftator  had  fuch  ^ 
an  eftate  in  his  intention. 

Thirdly,  The  limitation  is  to  the  heir  male  of  the  body  of 
Frank,  and  in  limitations  by  will  it  is  material  to  obferve  frqm 
whofe  body  the  heir  who  is  to  take,  is  to  proceed,  in  order  to 
the  better  determining  in  whom  the  eftate-tail  is  to  be  fixed ; 
for  whei'e  the  limitation  is  to  one  and  the  heirs  of  his  body 
generally  the  eftate-tail  vefts  in  him,  for  the  rule  laid  down. 
Co.  lit,  %2.  b.  that  where  the  anceftor  takes  an  eftate  for  life, 

and 
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and  afterwards  there  is  a  limitation  to  his  right  heirs,  the  heir 
fliall  not  be  a  purchafer,  obtains  in  the  conftruftion  of  wills. 


If  a  feoffment  be  made,  or  a  fine  levied,  or  recovery  fuffcr- 
cd  to  the  ufe  of  B.  for  life,  and  after  bis  deceafc  to  the  heirs 
of  the  body  of  B.  to  be  begotten  ;  remainder  to  JD.  in  fee  ; 
J5.  takes  an  eftatc-tail  executed  in  himfelf,  and  the  heir  of  his 
body  cannot  take  by  purchafe  ;  fo  in  a  will,  if  a  devife  be  to 
one  for  life,  and  afterwards  a  limitation  of  the  fame  eftate  is 
made  to  his  right  heirs,  or  •  to  the  heir,  or  heirs  of  his  body, 
or  iiluc,  or  children  of  his  body,  the  fatlier  Ihall  have  the  whole 
cftate,  and  his  heir  or  ifluc  fliall  take  by  defcent,  and  not  by 
purchafe. 

Fourthly,  It  is  to  be  obfervcd,  that  the  limitation  by  the 
tcftator  to  his  cldell  fon  was  in  default  of  fuch  heir  male,  the 
devife  was  to  Frartk  and  to  the  heir  male  of  his  body  lawfully 
begotten  ;  and  therefore  when  the  devife  over  to  the  eldefl 
fon  is  for  want  of  fuch  heir  mile,  it  is  tantamount  to  faying, 
oudfor  nvafit  of  heir  male  of  the  body  of  my  Jon  Frank  laii^uUj 
begotUny  I  give  the  /aid  farm  my  fan  Carew  Mildmay,  which 
fliews  apparently  the  intent  of  the  teftaVor  that  Caf^w  (hould 
not  take  while  there  M'as  any  iflue  of  the  body  of  Frank. 

Thefc  words  of  tbemfelves  arc  fufficicnt  to  create  an  eftate- 
tail,  as  Hale  obfervcs  Vent,  230.  and  for  that  purpofc  cites 
Robitif^i^s  cafe  4  Jnc.  where  a  man  dcvifcs  to  A,  for  life,  and 
if  he  dies  without  iffue,  then  he  devifcs  over;  it  was  refohed 
that  A.  took  an  eftate-tail,  which  fcems  to  be  the  cafe  men- 
f«)  t  »row.i.  tioned  in  i  RdPs  Abr.  837.//.  ^2.  Moore  6S2.  {a)  Robinfia 
«7i.  b.  C  vcrfus  Miller y  in  B.  R.  though  there   it  is  faid   to  be  Trift, 

7  Jac.  and  is  there  more  reftn<aivc  •,  if  a  man  dcvifes  to  his 
wife  for  life  and  afterwards  to  his  fon  for  life,  and  if  he  die 
without  iffue,  having  no  fon,  that  fi.  fhould  have  it.  Rcfolvcd 
that  the  fon  took  an  eftate  in  tail  male. 

The  latter  words  then  arc  to  be  confidcred,  (vh.)  during  tht 
term  of  bis  natural  life ^  if  thefe  make  any  difference  in  tlic  con- 
ftrufiion  of  the  will,  I  give  to  my  fon  Frank,  and  the  heir  male 
efhis  body  laivfully  begotten^  during  tU  term  of  his  natural  Ife^ 
and  for  v>ant  of  fuch  heir  male^  I  give  the  faid  farm  to  my  fon 

Carew,  is^c. 

If 
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If  Frank  took  an  eftatc  tail,  then   his  heir  male  (when  it       c«i.*.iMfc 
ikfcended  to  him)  wouM  alfo  take  an  eftate  in  tail,  and  his 
eftate  urould  not  determine  with  his  life. 

And  that  he  did  take  an  eftate-tail,  befides  the  reafons  and 
authorities  before  mentioned,  may  be  collefted  from  the  gene- 
ral intention  of  the  teftator,  who  takes  notice,  that  Frank  had  . 
no  iflue,  nor  was  married,  and  therefore  provides  for  him  that 
he  may  make  a  jointure,  and  provides  for  the  iHue  male  of 
that  marriage  ;  but  fuch  provifion  would  be  dcfctHvc  if  he 
provided  only  for  one  of  fuch  iffue,  and  for  him  only  for  life  ; 
all  the  fans  j/"  Frank  and  their  descendants  require  a  provifion  ; 
and  it  feems  more  agreeable  to  the  defign  of  the  teftator,  that 
all  fliould  be  the  obje£tsof  his  care. 

It  will  be  alfo  more  agreeable  to  his  cxpreflTions  In  other 
pans  of  the  will,  for  as  to  another  claufe  in  the  will,  it  is 
found  by  the  fpecial  verdift,  that  the  teftator  gives  to  his  foil 
Carnu  two  fields  for  his  life  ;  and  after  his  death,  I  give  thofc 
two  fields  to  his  heir  male  of  his  body  lawfully  begotten,  during 
the  term  of  his  natural  life  •,  and  after  the  death  of  fuch  heir 
male,  I  give  thofe  fields  and  all  my  lands  not  fold,  (ffc.  to  my 
fon  Franly  during  the  term  of  his  natural  life,  and  to  the  heir 
male  of  his  body  lawfully  to  be  begotten  during  his  life;  and 
for  want  of  fuch  heir  male,  I  give  thofe  fields  and  lands  to  my 
fon  Carew  for  life,  and  to  the  heir  male  of  his  body,  &r^. 
during  his  natural  life  -,  and  for  want  of  fuch  heir  male,  to  his 
daughters. 

By  which  claufe,  though  the  inaccuracy  of  the  teftator  ap- 
pears, and  though  the  words  heir  male  of  his  body  laivfully  be^- 
gotten  arc  ufed  for  tlrj  defignation  of  any  fon  of  Carew^  who 
diquld  be  his  heir  after  his  death,  yet  it  is  apparent,  firft,  that 
he  makes  a  diftindion  in  the  ufe  of  th^  fame  phrafc  ;  for  his 
intent  appears  to  be,  that  Carew  fliould  have  the  two  fields  t  ^9^  J 
for  his  life,  and  his  eldeft  fon  (whom  he  afterwards  takes  no- 
tice of  in  his  will  by  name,)  fliould  alfo  have  them  after  the 
death  of  his  father  for  life  ;  that  Frank  fliould  have  the  other 
lands  not  fold  by  his  executors  (except  the  two  fields)  imme« 

3  diately     ' 


298  De  Term.  San6l.  Mich.  5  Geo,  I. 

^iTB  V.  diatcly  after  the  death  of  the  teftator,  and  the  two  fields  altO 
after  the  death  oiCaresv  and  his  eldeft  fon^  to  him  and  the 
heirs  male  of  his  body  »  and  that  in  default  of  fuch  iflue  the 
two  fields,  sind  the  other  lands  not  foid,  (hould  go  to  Carew 
and  the  heirs  of  his  body,  and  for  want  of  fuch  iflue  to  the 
daughters  of  the  teftator :  And  therefore  the  two  fields  in* 
tended  for  Carew  and  his  eldeft  fon  for  life  are  limited^  and 
itft^r  tie  death  of  fuch  heir  wale,  not Jor  want  of  fuch  heir  male  cf 
Frank,  which  (hews  that  he  made  a  difference  between  thofc 
cxprefTions ;  the  two  fields  are  devifed  to  Carew  for  life,  then 
to  his  heir  male,  (which  was  Care*iu  the  grandchild  of  the  tef- 
tator for  life,  and  after  his  death  to  Frank ;  and  for  want  of  an 
heir  male  of  Frank  to  Carew  again ;  by  which  it  appears,  that 
that  there  was  a  manifeft  difference  (according  to  the  teftator's^ 
apprehenfion)  between  the  words,  after  thedeaA  of  fuch  heir 
ffta/e,  and  the  words,  Jht  want  of  fuch  heir  mate^  for  the 
phrafe,  for  want  of  fuch  heir  male,  imports  failure  of 
iffue  male.  And  this  is  the  more  evident,  becaufe  after  the 
failure  of  iffue  male  of  Frank,  and  failure  of  iffue  male  of 
Care^,  he  devi(e$  all  the  lands  to  his  daughters  ;  and  for  the 
fame  reafon  the  words  heir  male  of  his  My  begotten,  applied 
to  the  fon  of  Carew  who  was  then  in  effe,  are  deftgnatio 
perfona ;  and  heir  male  of  the  body  of  Frank  to  be  begotten  are 
words  of  limitation. 

But  if  in  this  claufe  the  difpofition  to  Frank  for  life,  and 
after  his  deceafe  to  the  heir  male  of  his  body  lawfully  to  be 
begotten  for  life,  and  for  want  of  fuch  heir  male  to  Carew, 
bfc.  inake  an  ellate-tail,  as  it  muft,  unlefs  we  fuppofe,  that 
he  difpofes  of  all  his  lands  to  his  daughters  before  failure  of 
his  iffue  male,  then  de  con^ruo  the  fame  Vords  (hall  have  the 
fame  conftrudion  in  the  claufe  which  devifes  the  lands  in 
queftion. 

C  ^9  ]  But  then  the  queftion  remains,  what  the  teftator  intended 

by  thefe  words,  during  the  term  of  his  natural  life?  it  may  be, 
the  teftator  having  ufed  that  expreflion  in  the  beginning  of 
the  difpofition  of  his  lands,  was  of  opinion,  that  the  repe- 
tition of  them  was  neceffary  to  eaclx  limitation }  or  as  Lord 

Oik 
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Hale  hidj  I  Fent.  222.  perhaps  the  tcftator  apprehended,  Wbiti«. 
that  tlie  devifee  had  but  an  eftate  for  life,  (for  tenant  in  tail 
has  only  an  edate  for  life  in  many  refpe£ts,)  or  intended  that 
each  devifee  (hould  have  only  an  eftate  for  life ;  but  his  in- 
tention was  incoofillent  with  the  rules  of  law  ;  and  in  wills 
where  words  are  added  inconfiftent  with  the  eftate  which  the 
teftator  has  devifed,  they  fliall  be  reje£led.  In  all  cafes  where 
there  is  a  devife  to  one  for  life,  and  after  his  death  to  the  ifiue 
or  heirs  of  his  body,  the  words  during  the  term  of  bis  life  (hail 
be  rejefted. 

In  all  languages  and  authors  it  is  frequent  to  find  words 
which  are  abundant,  and  cannot  be  taken  into  the  conftruc-* 
tion  conAftent  with  the  fcope  and  defign  of  the  Author }  it  is 
therefore  lefs  to  be  wondered  at  that  it  fiiould  be  io  in  wills, 
where  the  teftator  is  Inops  ChncUiif  and  by  reafon  of  his  in- 
firmities many  times  cannot  attend  to  the  accuracy  of  the  ex- 
prcffion  ;  and  therefore  there  are  frequent  inftances  of  this 
nature,  where  fome  words  are  to  be  paft  by  or  reje^led. 

In  the  cafe   of  Newton  zni  Bernardine,  Mo.  12T.    in  an    lifrip.  374*    . 
adion  of  debt  for  rent,  the  cafe  appeared  to  be  this  : 

Co/ham  having  ifiue  Tkomas^  Richard  and  Gilbert^  devifed 
twenty  Nobles  to  the  child  of  Thomas  (who  was  dead,  and 
his  wife  enfent)  for  twenty  years ;  and  if  my  fon  Richard  die 
before  he  hath  any  ifiue  of  his  body,  fo  th^t  my  land  de- 
fcend  to  Gilbert  before  he  come  to  twenty-one,  my  executors 
(hall  occupy  it  till  Gilbert  come  to  tv/enty-one  years  of  age. 
Refojved,  that  Richard  had  an  eftatc-tail;  for  the  words 
before  he  hath  any  ijfue  are  tantamount  to  without  iffue^  and 
then  the  fubfequent  words  cannot  prejudice. 

So  Tillej  verfus  Collier  (/i,)  2  Lev.  162.     Remnant  having      p  , 

three  daughters,  &ufan^  Anne  and  Elizabeth^  devijfes  his  lands    t^  .  i^i,  ^j, 
to  his  wife  till  his  heir  be  twenty-one,  and  gives  740/.  to  Anne   *•  ^ 
and  Elizabeth^  and  if  5ufan  his  heir  die  without  heirs  before 
twenty-one,  fo  that  the  lands  come  to  Anne^  her  portion  fliall 
go  to  Elixaheth.     Adjudged  that  Zufan  had  an  eftate-tail,  and 
that  the  words  b^ore  twentj^ne  jQiould  be  rcjefted. 

'  So 
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Whiti*.  So   if  lands  be  devifed  to  A.  and  the   heirs   male  of  his 

body  during  the  term  of  500  years,  it  fliall  be  an  eftate  tail 
in  i/,  and  the  words  during  the  term  of  ^00  years  (hall  be  void; 
(«)i  Brawn.        {a)  Lovice  verfus  Gotidard,  2  Cro.  62.     A(b.  772.     It  is  true, 
aBaift.  131.        that  Cr^it^  fays,  xh^X  Jfiderf on  zn^  War  burton  held   the  words 
1R0U.Abr.741.  yj^  J.QQ  y^^j,^  fQ  \^  ^oij .   but  Daniel  and  IValmJly  held  tlic 
words  not  merely  void,  but  to  have  fuch  a  conftrudlion,  that 
the  eftatc-tail  fliould  ceafe  on  the  expiration  of  the  500  years; 
yet  Moore  fays,  that  it  was  agreed  by  all  the  juilices,  that  the 
limitation  .for  years  was  void,     A  writ  of  error  was  brought 
on  this  judgment,  and  the  firft  judgment  revcrfcd,  which  is 
reported  10  C^.  78,     And  though  it  is  there  faid,   \o  Co.  87. 
that  the  Chief  Juftice  held,  that  tliis  was  a  devife  of  a  term  for 
years,  and  not  of  an  inheritance  j  to  which   JVynch  agreed, 
and  that  the  term  determined  on  the  dying  without  iflue :  there 
is  no  refolution  given  by  the  Court  upon  this  point,  being 
controverted  between  the  Judges  of  the  Common  Pleas  and 
the  King's  Bench,  in  the  firft  caufe  upon  the  fame  will ;  the 
difierence  feems  to  be,  that  fome  of  the  Judges  would  .tranf- 
pofe  the  words  to  make  ail  confiftent,  and  then  it  would  be 
a  devife  for  500  years,  if  A.  and  the  heirs  male  of  his  body 
(hould  fo  long  live  ;  but  all  die  Judges,  who  took  the  inten- 
tion of  the  teftator  to  be  to  give  an  eftate-tail,  held,  tliat  the 
words  during  the  term  of  ^00  years  fhould  be  rejected. 

But  in  the  prefent  cafe,  the  words  during  the  term  of  his  life 

cannot  be  tranfpofed  confiftcntly  ;  for  they  cannot  receive  a 

conftruftlon  with  any  propriety,  except  where  they  are  placed 

r  ^1  1        ^y  ^^^  teftator  ;  and  there,  if  the  prior  words  grant  an  eftate* 

tail,  they  ought  to  be  pafTed  by  as  of  no  efficacy. 

This  cafe  was  afterwards  argued  by  Serjeant  Selhy  for  the 
plaintiff  in  error,  and  by  Serjeant  Chefhyre  for  the  defendant, 
Paf,  5  Geo,  I.  and  the  judgment  was  affirmed  by  the  Court; 
for  it  was  agreed,  that  the  hmitation  to  Frank  to  enjoy  and 
PearnSCont.       take  the  profits  during  his  life,  and  after  his  deceafe,  to  the 
alo.  *      heirs  male  of  his  body,  would  make  an  eftate-tail ;  fo  if  it 

had  been,  to  the  heir  male  of  his  body,  in  the  fingular  num- 
ber, where  nothing  appeared  which  explained  the  intent  to 

the 
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the  contrary^  bat  hoe  tbe  intention  apjttefed  to  be,  that      Wmitiv. 

fnch  heir  mak  (hoold  have  the  lands  only  for  life,  which 

ihewa  that  the  leftator  did  not  intend  that  thofe  words  (hould 

be  taken  as  words  of  limitation  i  and  nothing  appears  in  the 

nature  of  the  expreffioni  which  imports  that  they  ihould  be 

taken  lb. 

Heir  male  or  nextlmr  male  (which  are  words  of  the  fame 
import^  for  a  nan  cpnnot  be  heir  maie»  if  he  be  not  next 
heir  male}  are  words  of  purchafe.    In  Atcbee^t  cafe,  (a)  i  Co^    («)  %  And.  %j. 
66.  b.  the  devife  was^  to  his  right  and  next  heir  male,  and   f  ^.  AbrAVs. 
though  there  his  fon  was  then  in  effe^  that  made  no  difierence,  p>*  i^  ^  ^ 
Amt  if  be  had  not  had  a  fon  in  effe^  it  wouhl  have  been  a  contin- 
gent remainder;  if  he  had  one,  it  was  a  remainder  vefted. 
But  the  realbn»  upon  which  it  was  refdved  In  jtrcier*$  cafe« 
that  the  devife  to  Jioiert  Ard>er  for  life,  and  after  his  deceafe 
10  his  right  and  next  heir  male  and  the  heirs  mak  of  his  body, 
was  not  an  eftate-tail  in  Robert  Archer ^  but  only  an  eftate  for 
iife,  with  remainder  to  his  fon  in  tail,  was,  that  the  words  of 
Smiution  being  added  to  the  devife  to  his  next  heir  male^ 
(hews  that  he  did  not  intend  the  words  next  heir  male  as 
words  of  limitation,  but  as  a  defcription  of  the  perfcn  who 
was  to  take  in  remainder  \  and  tli^.rcfore  in  this  cafe,  where 
the  devife  is  to  frant^  and  after  his  deceafe  to  the  heir  male 
of  his  body  during  his  life,  the  exprefs  limitation  during  his 
life*  ihews  that  he  intended  his  fon  ihould  have  it  in  remain- 
der for  his  life  only ;  and  there  feems  to  be  no  diflerence  be^ 
tween  their  cafe  and  Arcl>er*s  cafe ;  and  when  he  devifes  it       [[  302  ] 
over  for  want  of  fuch  heir  mak  to  Carew  Mildm^^  &c.  this 
doesr  not  import  that  Camv  ihould  not  have  it  till  Frank  died 
without  heirs  male  generally,  but  for  want  of  fuch  heir  mak  ^ 
wh^  was  to  have  it  for  life. 


VoLf  L 
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Cafe  155.  Newland  ^er/1  Collins.     In  C.  fi.  (l) 


The  inducement 
to  a  rraverle  it 
infufficienty 
where  the  tra- 
Yerle  is  a  thing 
immaterial.  / 
Vin,  Abr.  Tit. 
^Trawrfi  (B) 
pi  6. 
5Com.  Dig.xi4« 


THIS  was  an  aflion  of  replevin.  The  defendant  avows, 
for  that  Ttofuts  Colitis  his  father  was  feifed  in  fee,  and 
being  fo  feifed  on  the  24th  of  Maj  demifed  to  the  plaintiff  for 
twenty-one  years,  to  commence  after  Michaelmas  then  next 
enfuing,  at  the  yearly  rent  of  8/. 

That  Thomas  Collins  on  the  6rft  oi  December  17 10.  died 
feifed  of  the  rcverfion,  which  defcended  to  the  defendant  as 
his  fon  and  heir,  who  for  rent  arrear  avowed,  isV, 


The  plaintiff  in  bar  to  the  avowry  faid,  that  Thomas  Col^ 
litis  was  feifed  in  tail,  abfque  hoc^  quod  fuit  feifil^  in  dofnimc^ 

5  Com.  Dig.  II 7.  jiiQ  ^  defeedon  To  which  the  defendant  demurred,  and  fliew- 
ed  for  caufe,  that  the  traverfe  was  a  thing  immaterial,  and 
the  inducement  to  the  traverfe  infufficient ;  and  it  was  un- 
derftood  to  be  agreed,  that  the  plaintiff  might  traverfe  the 
title  alledged  by  the  avowant,  though  he  need  not  alledge  fuch 
title  to  maintsiin  his  avowry.  Dy.  365.  2  Oro*  44*  (a).  TeL 
54.  S.  C.  2  Cro.  68 1 •  But  then  there  ought  to  be  a  proper 
inducement  to  the  traverfe,  to  (hew  that  the  matter  contained 
in  the  traverfe  is  material,  for  though  the  inducement  to 
the  traverfe  is  not  traverfable  generally,  yet  it  ought  to  be 
fuch  as,  if  true,  will  defeat  the  title  of  the  other  party,  other- 
wife  the  traverfe  amounts  to  a  negative  pregnant.  HfA.  321. 
And  therefore  in  a  prohibition,  where  the  plaintiflF  fuggefts 
that  th&  Prior,  ^V.  was  feifed  in  fee,  and  infiils  upon  the 
unity  of  poiTefEon  time  out  of  mind  till  the  difiblution  31 
f/.  8.  rafione  cujus  he  ytzs  difcharged  of  tithes  ;   the  defcnd- 

Cro.  Car.  165.      ant  pleads,  that  by  agreement  made  on  the  firft  of  May  1422. 


(tf)  I  Brownt. 
1S3.  S.C. 


5  Com.  Dig.  IS  I. 


(i)  By  the  flat.  11  Geo.  2.  c.  19. 
f.  22*  it  is  ena^ed,  that  it  fhall  be 
]aiv.*ulfor  all  defendants  in  replevin  to 
a/oid  or  make  conufance  generally^  that 
the  plaintiff  in  replevin,  or  other  te- 
nant of  the  lands  and  tenements  where- 
on the  diilrefs  was  made,  enjoyed  the 
fame  under  a  grant  or  Jennile  at  fuch 
a  certain  rent,  during  the  time  where- 
3 


in  the  rentdiflrained  for  was  incurred, 
and  fVill  remains  due  ;  or  that  the  place 
where  the  diftrefs  wa^  taken  was  parcel 
of  fuch  certain  tenements,  held  of  foch 
honour,  lord  (hip,  or  manor,  k^c,  with- 
out further  fecting  forth  the  grant, 
tenure,  deniife,  or  title  of  landlord 
lefTor  or  owner  of  fuch  minor.  Gilb. 
Hiit  zd.  ed.  p.  1 39. 

between 
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between  the  matter  of  the  hofpiul  of  Burton  Legars  and  the    Nkwt  akd*. 
Prior^  that  tithes  (hould  be  paid  in  the  hands  of  tlie  tenants^ 
Uc.  akfque  hsc,  that  he  was  difcharged  of  tithes.    ' 

It  was  ho?den  that  the  Inducement  to  the  traverfc  was     C-  3^3  i 

bad,  for  it  did  not  (hew  any  title  which  the  matter  of  the 

hofpital  had  to  make  fuch  an  agreement ;  and  to  the  fame  pur- 

pofe  are  the  cafes  Cro.  Car.  335.  {a)     i);ifr.  366.     [h)  6  Co.    ^^V.^""**  ^*^" 

24.     2  Cro.  68 1 .  (f)  **<»<>r  X'^ 

^  pl.  791.  s.  c. 

And  therefore  here,  though  Thomas  Collins  the  father  was 

feifed  in  tall   only,  yet  his  leafe  might  be  good,  efpecially 

where  the  fon  b;;ing  the  iflue  in  tail,  has  aflirmed  h  by  his   S«prip..ijfc 

diftrefs  and  avowry  for  the  rent. 


Bifhop  verf.  Brooks.    In  C.  B.  ^afe  155. 

THIS  was  an  adion  of  debt  upon  a  bail  bond  given  by  /^STw piewed to 
the  defendant  to  the  (herifFs  of  London,  for  the  appear-   *  biil  bood,  thd 

'     ,  *  *  drfend«nt  «d- 

ance  of  Humphry  Evans  at  the  fuit  of  the  plaintif?,  and  which   mitt  all  other 
upon  the  forfeiture  was  afligned  by  the  Iheriffs  to  the  plaintiff,   |Smr*nd*de" 
according  to  the  ftatute  of  4  fsf  5  Ann.  c.  16.  {a)     And  the   ^"^'.Xenc'^' 
plaintiff  in  his  declaration  declares,  that  the  defendant  by  ob-    5Coin,Dig.  p.59. 
ligation  conceffitfe  tensri^  tsfc.  to  the  flierifFs  fui  cond*  qttodji   i,  16.*  f,  ao.* 
fraf  Humph.  Evans  compartaty  Isfc.  quod  qutdem  fcript*  ohl* 
cap^foit  virtuti  Stat,  23  H.6.  c.  lo.    Virtute  br^is  de  eap*  ad 
refponi*  quer\  (^c»   but  docs  not  fay  that  Evans  was  arretted 
by  force  of  the  faid  writ.     The  defendant  pleads  Non  tfl  fac^ 
tum\  and  after  a  verdi£t  for  the  plaintifF,  it  was  moved  in  arrctt 
of  judgment,  that  by  the  Stat.  4  l^^Anne  it  is  faid,  if  any  pcrfon 
fliall  be  arretted  after  the  firft  day  of  Trln.  term  by  any  writ, 
t5*f .  out  of  any  of  her  Majctty's  Courts  of  Record  at  Weft^ 
minjler^  at  the  fuit  of  any  conlmon  perfon,  and  the  fherifF 
take  bail  f'rom  fuch  perfon,  t^c.  the  fherifF  at  the  requcft  and 
cotts  of  the  plaintifF  fliall  affign  to  him  the  bail-bond,  &fr.  and 
therefore  it  ought  to  appear  that  the  defendant  was  arretted, 
otherwife  the  fherifF  has  no  authority. to  afEgn  the  baiUbond, 
for  by  common  law  it  was  not  affignable,   being  only  a  choj^ 
in  affion,  and  therefore  when  the  ftatute  enables  it  to  be  af- 

Y  %  figned 
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^Btoo'  ^*  figncd  if  any  pcrfon  be  arrefted,  t^r.  it  ought  to  appear  by 
the  declaration  that  he  was  arrefted,  otherwife  the  a£lioii  fails, 
and  this  (hall  not  be  aided  by  a  verdid  upon  Non  efifaBum^  be*> 

[  304  \      caufe  this  matter  could  not  be  tried  upon  fuch  an  iflue. 

To  thi^  I  anfwered,  that  the  intent  of  the  ftatute  4  {^  5 
Anne  was,  that  all  bail-bonds  in  pcrfonal  anions  fliould  be 
affignable,  and  by  the  ftattite  23  H.6.  c.  lo.  thefherifFs  had 
authority  to  take  bail  of  all  perfons  by  them  arrefted,  or 
being  in  their  cuftody,  by  force  of  any  writ,  bill  or  war- 
rant in  any  perfonal  a£lion,  or  by  caufe  of  indi£bment  of 
trefpafs.  And  the  ftatute  4  £^  5  Anne  does  not  mean  that 
bail-bonds  taken  upon  a  Capias  on  indi£lments  fliould  be  aflign- 
able  i  yet  all  the  bonds  taken  of  bail  in  perfonal  a£lions  were 
intended  to  be  afltgnable }  but  by  the  ftatute  23  i/.  6.  the 
fherifis  had  no  power  to  take  bail  but  of  perfons  arrefted  by 
them  or  in  their  cuftody  (that  b  in  arreft  by  tlieir  prede- 
eeflbrs) ;  and  therefore  the  declaration,  which  fays  that  the 
bail-bond  was  taken  by  force  of  the  ftat  23  H.  6.  and  which 
was  upon  a  Capias  againft  Evans  at  the  fuit  of  the  plaintiff, 
imports,  that  Evans  was  arretted  by  the  iherifF  at  tlie  fuit  of 
the  plaintiff,  for  otherwife  he  could  not  take  a  bail-bond  for  his 
appearance  by  force  of  that  ftatute,  and  therefore  there  the 
averment  that  he  was  arrefted  is  fufEcient.  Upon  demurrer 
perhaps  it  might  be  made  dubious,  but  here,  after  Non  e/ffalf 
pleaded,  the  defendant  has  admitted  all  other  matters  againft 
him,  and  depends  upon  this  for  his  defence. 

If  the  defendant  had  pFeaded  Nil  debet ^  it  ought  to  be  plain- 
ly proved  on  the  trial,  that  the  defendant  gave  the  bail-bond, 
that  Evans  was  arrefted  upon  a  Capias  againft  him,  upon 
which  fuch  bail-bond  was  given  to  tlic  flierifF,  and  afterwards 
afligned  to  the  plamtifF,  and  upon  this  declaration  fuch  proof 
was  neceflkry,  and  therefore  upon  Nil  debet  pleaded,  after  a 
verdidi  {or  the  plaintiff  he  fliould  have  his  judgment ;  for  the 
imperfeAion  of  the  declaration  is  aided  by  the  verdi£l,  be- 
cattfe  the  arreft  muft  be  prpved  ;  fo  for  the  fame  reafon  when 
thi  defendant  waives  the  general  iflue  Nil  debrt^  upon  which 
the  fpecial  matter  might  be  proved,  and  relies  upon  this  that 

the 


<-) 

«  Keb.  71. 

S-C. 

V) 

iBfowoL 

«9 

S.C. 

Dc  Term.  Sana.  Mich.     5  Geo.  I.  304 

the  bond  was  not  his  deed,  he  allows  all  the  other  matters     >«••*»  •• 

agatnft  him ;  as  in  an  a£kion  of  covenant,  if  a  brcich  is  not 

well  afligncd,  and  the  defendant  pleads  Nam  efi  foBum^  he 

admits  a  breach,  and  after  a  verdiS  that  it  was  his  deed,      [  305  ] 

judgment  (hall  go  againft  him.     2  Cro.  369.     Mufiett  verfus 

Ballett. 

So  in  an  a£^ion  upon  a  bond  with  condition  to  (land  to  an 
award,  tho'  the  plaintiff  generally  ought  to  affign  a  breach  in 
his  replication  \  yet  if  the  defendant  after  Oyer  pleads  Nonfe 
fuhtrnfit^  and  that  is  found  againft  him,  the  plaintiff  (hall  have 
judgment  though  no  breach  appears.  Refolvcd,  i  &id.  290.  (0) 
admitted  Luivt.  528.     TV/ti;.  78.  {h) 

So  in  an  a£^ion  for  an  efcape  brought  by  a  plaintiff  Z>i/rart// 
mimrUate  H.  Sianbepe,  if  the  defendant  pleads  a  removal  by 
Habeas  corpus  and  a  commitment  to  the  Fleets  and  that  matter 
istravcrfed,  the  defendant  cannot  afterwards  take  an  excep* 
tion  that  the  plaintiff  bad  not  alledged  H.  Stanhope  to  be  with* 
in  17  years  of  age,  for  he  has  admitted  an  authority  in  the 
plaintiff  to  fue.     Luiw.  627,  {c)  632.  ^^  \  ^y'"-*^'- 

Cio.  Car.  140. 

There  is  ar  difference  where  the  plaintiff  by  his  declaratio;i   Vci«.  nS. 
(hews  fomething  which  dtfcovers  that  he  has  no  caufe  of  ac-   i^  Sid,  to. 
tion,  and  where  he  only  omits  that  which  was  to  maintain  his 
aAion }  in  the  firft  cafe  the  declaration  Ihall  not  be  aided  by 
feafon  of  the  bar^  in  the  other  cafe  it  ihall. 

After  confideratlon^  the  Court  gave  judgment  for  die 
plaintiff;  for  the  defendant  by  his  plea  of  Non  efi  faSfumYizii 
relied  upon  thb  particular  matter  \  and  this  being  found  againit 
him  the  plaintiff  ihall  have  judgment. 


Hedgethorn  verf.  Thurlock*    In  C  B.       Cafe  157. 

THIS  was  an  a£lion  of  debt  upon  a  judgment  in  the  ]j!J*]o*^ot 
Court  of  Common  Pleas»  and  the  declaration  was  EJfex^  giTvuy  ntutAy 
faP,  tbo'  the  judgment  was  at  Wejhninfier^  and  therefore  the  v^o  ^mn' 
aa'ion  ought  to  have  been  brought  in  Middlefex.  ui?w«  "ihllib 

nr^ich  irt  that  fyacificA.    Vjo.  Abr.  T^  DrnMrnr.  (T  )  pi.  |. 

T  3  Upon 


'» 
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HsDGiTiioiiii        Upon  a  ffcncral  demurrer  to  the  declaration  it  was  urgcA 

».  Trvslock*  .  r  o  o     > 

that  this  fhall  be  aided  by  the  ftatute  4^5  Anna,  c,  16. 

which  cnads  that  the  Judges  (hall  proceed  to  judgment  ac- 
cording to  the  very  right  of  the  a£lion,  notwithftanding  any 
default,  omiflion  or  defe£l»  i^e.     But  the  laying  of  the  ac- 
tion in  a  county  where  it  ought  not  to  be  laid  goes  only  to  the 
form  and  courfeof  proceeding,  not  to  the  right  of  adion,  it 
is  a  matter  proper  to  be  ailedged  in  abatement  of  the  writ, 
and  by  Common  Law  could  not  be  pleaded  in  abatement  in 
debt  in  this  cafe,  for  Debtf  et  centra  ff  funt  null'ius  lociy  and 
ihough  by  the  ftatute  6  £.  a.  r*  2.  in  debt,  CsTr.  if  it  ap- 
{>ear8  by  the  declaration  tliat  the  contrad^  was  made  in  ano- 
ther county  the  adion  ihall  abate  \  yet  this  is  but  for  con- 
venience ;  and  if  a  bond  be  given  or  debt  arifcs  in  Middle/ex^ 
and  an  aftion  is  brought  thereupon  in  Fffexj   the  Court  (hall 
'  not  examine  where  die   adion  arifes,  though  in  the  time 
of  //.  6.  it  was  done  ;  and  if  the  defendant  pleads  that   the 
obligation  was  entered  into  in  Middlefex,  it  will  not  be  a  good 
plea,  for  if  the  plaintiff  demurs  to  it,  by  which  the  fadi  is  con- 
fefled,  yet  the  plaintiff  fliall  have  judgment.  All.  1 7,  becaufe 
it  appears  that  this  doth  not  go  to  the  right  of  the  a£iion^ 
for  then  judgment  would  be  for  the  defendant ;  if  a  trial 
had  been  in  this  cafe  by  a  jury  of  the  county  oiEJex,  it  would 
have  been  good  after  a  verdidb  5  yet  the  ftatute  16  &  1 7  Car.  a. 
(s)  St.  lite  17   (a)  aids  only  fuch  defeds  as  do  not  hinder  the  Court  from 
mlde^r^^Ml     g*^^"g  judgment  according  to  the  right  of  the  aflion.    Sednon 
by  ft»i.  12  tc  ij    allocatur.   For  the  Stat.  4^5  Anna  docs  not  give  any  remedy 
i  U.  "Raym.       ^P^"  demurrer,  but  in  matters  of  the  fame  nature  with  thofc 
*393'  which  arc  there  fpecificd.     Judgment  was  given  for  the  de- 

fendant ;  but  the  plaintiff  was  afterwards  allowed  to  difcon.^ 
tinue  upon  payment  of  cofts. 


Dc  Term.  Band.  MicK.   5  Geo.  L  307 


Moore  vcrf.  .     In  C.  B.  Cafe  158. 

THIS  was    an   aftion    of  AJfum^t.    The  defendant  lo  •  plea  of  dif- 

pleaded  in  difabilityof  the  plaintiiF,  that  he  was  a  re-  pUiaVm,th«che 

cufant  convifk,  and  fays,  that  the  plaintiff  was  fummpned  to  *I^*\*f[*'ihaThe 

appear  at  fuch  a  day  and  place  to  take  the  oaths  before  the  iuf-  did  not  take  the 

tices  of  the  peace  according  to  the  ftatutej  \a)  <]uartrr.r<iru>ii«; 

it  ii  not  eooufb 
to    fay  tS  l9c  farai*  ef  verijitgrep  unlcfshe  adds^^r  ru9rd\    x  Com.  Dig-  9«     8  Mod,  43. 
(«)    I  Gea  3.  ftat.  2.  c  13.  f.  ix. 

That  he  made  default,  and  the  Juftlces  ccrtiiied  to  the 
quarter-feflfions,  that  he  wasduly  fummoned,  and  made  default, 
and  fuch  default  was  recorded  prwt  paUtper  rgcord*  coram  juf- 
ti/,  btc.  remanent  f^c.  and  that  he  did  not  afterwards  take 
the  oaths  either  at  the  fame  fefiions,  or  elfewhere  -,  U  hoc  paraf 
tft  verificare.  The  plaintiff  demurred  to  tlie  plea,  and  for 
caufe  of  demurrer  (hewed,  thab  the  defendant  did  not  ihew 
the  record  of  the  coim&ion/ui pedeJgiUi'f  and  the  defendax»t 
joined  in  demurrer.  •• 

And  it  was  argued  by  Serjeant  Reynolds^  and  afterwards  by 

Serjeant  Darnell^  for  the  plaintiff,  that  the  defendant  aight  to 

fliew  the   record  of  the  consx&xon  fub  pede  figillu  and  this 

4>ught  to  be  by  Cettiorari  and  Mittimus ;  as  if  outlawry  be 

pleaded  in  abatement  (i),  it  mu ft  be  pleaded yM^/iriZr^^f//i; 

3Uid  fo  excommunication.     Co.  Litt.  (a)  %    (*>  Co.  Litt. 

^  '  128.  b. 

I  Salk.ti/. 

And  fo  it  was  refolved  in  the  cafe  of  {b)  Woodcrcft  verfus    ^^  iLutw.noo^ 
LordPetrcy  where  recufancy  was  pleaded  \  and  refolved,  that    3  Lsv.  3j». 
it  ought  to  be  ^\t,7At^  fub  pede  Jigilli. 

To  which  Serjeant  Q^ejhyrej  and  afterwards  Serjeant  Pe7/- 

gelly^  replied,  that  a  plea  of  recufancy  need  tiot  to  be  fubpede 

Jtgilli  \  for  the  record  itfelf  is  pleaded,  and  reference  is  made 

to  the  record  $  and  the  plaintiff  may  reply  Nul  tiel  record^ 


(i)   It  13  not  neceifary  to  prodoce  it  outlawry  is  in  the  fame  Court.     Co. 

Jub  petii  f^iill^  wYitti  outlaivry  is  plead'  Litt.  128.  b.     i  Lntw  40.     2   Lutw. 

cd  in  bar.     2Lucw.i5i4.  or  if  the  15x4.     2  Mod.  267. 

Y4  and 


307  Dc  Term.  Sandl.  Mick    5  Geo.  I. 

ModKs  «.  and  the  Court  may  write  to  the  Juftlces  for  the  rccordt 
When  patlawry  is  pleaded  in  abatement,  the  writ  of  eri* 
gent,  upon  which  the  outlawry  is  returned,  may  be  {htwn/iti 
fedeJgUli^  {viz.)  the  writ  itfelf  under  feal  may  be  produced. 
C  308  ]  So  excommunication  muft  be  certified  under  the  feal  of  the 
ordinary,  and  may  be  Ihewn  under  the  feal  of ,  the  ordinary 
teftifying  it ;  but  the  record  itfelf  cannot  be  certified  under  the 
feal  of  the  Court  where  the  record  remains. 

Another  reafon  why  outlawry  and  exconminnication  ought 
to  be^!^^  peJeJgiliij  is,  to  afliire  the  plaintiflFof  the  verity  of 
the  plea  ^  but  if  the  plaintifi^  accepu  the  plea,  it  is  then  too 
Jate  to  make  this  objedion :  if  it  was  not  fo,  it  was  a  reafon 
for  refttfing  the  plea,  and  the  plaintiff  might  fign  hisjudg*- 
ment  i  but  if  he  receive  the  plea,  he  cannot  demur  for  this 
^  defeft  I  and  fo  it  was  fatd  by  Mt  C.  J.  and  afterwards  in  the 
Cs)iurk.%§4»  cafe  between  (a)  Cnsmwrand Mich.  11  Anna,  as  Ser- 
jeant PengiUj  faid  it  appeared  by  his  note  of  die  fame  cafe, 
which  is  reported  in  s  &ff  •  but  this  matter  does  not  appear 
there. 

And  as  to  the  objeAion,  that  when  this  is  (hewn  for  caufe 

of  demurrer,  it  imonnts  to  a  refufal  of  the  plea ;  for  how 

could  he  rcfufe  it,  if  he  did  not  fubmit  it  to  the  Court,  whether 

this  be  not  a  bad  plea  for  this  caufe  \  Serjeant  Ptngdlj  replied^ 

that  a  plea  in  abatement  is  not  aided  by  tlie  ftat.  4  {?*  5  Annm^ 

r.  1 6-  which  was  intended  to  aid  thofe  pkas  only  which  go 

to  the  right  of  the  afHon  \  and  therefore  the  (hewing  of  this 

matter  for  cattfe  of  demurrer  does  not  avail  any  thing ;  for 

if  it  was  neceflary  to  make  the  plea  good,  it  would  be  fuiEcient 

to  objeA  it,  without  fiiewing  it  for  caufe  of  demurrer  \  and  if 

it  was  not  fuch  a  reafon  as  would  render  the  plea  bad,  if  it 

had  not  been  (hewn  for  caufe  of  demurrer,  the  (hewing  it  for 

caufe  of  demurrer  wilt  not  give  it  any  advantage ;  as  where 

by  th€  ftat.  4  f^  5  Anna^  no  dilatory  plea  (hall  be  received ' 

unlefs  an  Affidavit  be  made  of  the  truth,  or  fome  probable 

cattfe  be  ftiewn  of  it  to  the  Court ;  if  the  plea  be  received,  it 

cannot  be  (hewn  for  caufe  of  demuner,  that  there  was  no 

Affdavit  made  of  the  truth  of  it. 

.      But 
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But  the  Coon  did  not  give  any  opinion,  whether  it  was  Moo««  v. 
Iieceflary  to  plead  it  fub  pede  Jt^tllU    The  Chief  jufticc  faid, 
'  it  was  pleaded  without  fayingy!^^d!f/;i//i;  but  in  Wfipin^^%      F  300  1 
cafe  it  was  faid  that  it  ought  to  be  fo  ^  and  TCraej  (aid  the  pre- 
cedents were  ib.    Cliffs  Ent.  3. 

And  if  it  was  a  bad  plea  for  this  defe£l|  why  fliould  not  vti* 
vantage  be  taken  of  it,  when  it  is  fpccially  affigned  for  caufe  ? 
But  the  Chief  Juftice  faid»  they  would  Dot  give  any  opinion  as 
to  that  point.  But  the  Court  gave  judgment  that  he  (hould  an- 
fwer  over  upon  another  pointy  (viz.)  The  plea  fays,  that  the 
plaintiff  was  duly  fummoned,  and  made  default,  which  default 
was  recorded  proutper  ncord'  ibidem  rejidaf  paf ;  and  then  al* 
ledges  as  matter  in  pais,  that  he  did  not  take  the  oaths  at  the 
Quarter-Seffions,  or  afterwards,  fsfhocparafe/lverificari,  widi* 
out  faying  veriJlcareperJtecffnPt  whereas  there  is  no  conviAion 
till  the  refufal  of  the  oaths  at  the  feffions ;  for  if  he  had  not 
appeared  before  the  juftices  who  fummoned  him,  but  had  aC 
terwards  appealed  and  taken  the  oaths  at  the  fefiions,  he  could 
not  have  been  convifi,  and  therefore  it  ou^t  to  have  been  faid, 
that  he  was  Convi£l  proutpaUiper  record^,  bfc*  Isf  hoc  paraf  eft 
'^itnficari  per  record^  \  and  if  the  ftatute  4  &  5  Anne  does  not 
extend  to  pleas  in  abatement,  then  this  omiflion  is  not  aided. 


Hall  verf.  Downes.     In  C.  B«  Cafe  159. 

A  Prohibition  was  granted(;f^)  to  thefpiritual  Court,  where  Prohibition  Ul 

there  was  a  libel  by  D&wnes^  Vicar  of  Pain/wick  in  the  J^^^f  j^^JJl/* 

diocefe  of  Chucefter^  forthefe  words.  Thou  art,  or  he  is  falfe,  CoBrtiBtet«a 

firfworn  or  perjured.     And  it  was  now  infifted,  that  by  the  li-  wordt  rpe1c«ii«r 

bel  it  appears,  that  the  faid  Dovmes  fuit  infra  Sacros  Ordines,  X^ch^Ta^ 

.  and  Vicar  of  the  church  of  Painfwick  in  the  diocefe  of  the  ^"***\*  •'  *^*^' 

■^  mon  law. 

Biihop  of  Ghucefter,  quedque  ad  infermatn^  l^ff^  derogation*  ti  Supra.  ^  95. 

diemnutimf flatus^  mmtms,  bonetfamet^JacretquefruiJunSiof^  fonan*  ^  Kei.  loi.  10^ 

tia  verba  difbmaioeia  feqtmf  dixiip  (viz,)   Thou  art,  or  he  is  ^"»^*63« 
{prafaf  yohannem  Downes  innuendo,feu  de  todew  loquendo)  falfe 
jforftvorn  or  perjured",  and  when  a  libel  is  for  words  fpoken  of  a 
clergyman  with  regard  to  his  fun^Uon^  though  in  other  cafes 
\                                                                                    for 
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Hai  L  V.  for  the  (ame  words  a  prohibition  may  be  granted,  as  for  words 

of  paflion,  or  for  wprds  a£^ionable  by  the  common  law,  yet  in 
the  cafQ  of  a  clergyman  no  prohibition  iliall  be  granted* 

I  agree,  that  if  there  be  a  libel  in  the  fpirltual  Court  for 
punifliing  any  one  for  perjury,  or  for  words  which  charge  a 
layman  with  perjury,  or  perhaps  a  clergyman  with  perjury, 
which  appears  to  be  committed  in  a  temporal  Court,  a  prolubi* 
tion  will  be  granted.  ( i } 

But  here  the  charge  is  general,  and  therefore  if  the  fpirituat 
Court  can  take  cognizance  of  tlie  offence  with  which  thefc 
words  charge  him,  it  (hall  take  cognizance  alfo  for  the  defa- 
mation with  which  he  i^  charged. 

That  the  fpirltual  Court  has  cognizance  of  perjury  appears 
from  Lind.  ^6.  v.  Hujufmodi^  3  ^5*  v*  sPerjurio^  efpecially  if  it 
be  perjury  by  a  fpiiitual  per(bn  ;  and  therefore  perjury  is  a 
jcaufe  of  deprivation.  Lind.  114.  v.  Caaonice  di/feti/atum  ^  and 
if  a  libel  be  for  difcovery  whether  he  be  perjured,  in  order  for 

i']uMix!?x.  deprivation,  no  prohibition  lies,  (a)  i  Sid.  2 1 7.  And  it  is 
agreed  by  Chief  Juftice  Holif  that  the  fpiiitual  Court  has  ju« 
rifdiflion  over  their  9wn  members,  and  in  perjury  in  the  ecde- 

4«!  ^  cT'        f»ftical  Court  in  fpirltual  matters,     i  Salt.  134.  (*) 

If  then  the  fpiritual  court  has  cognizance  of  this  offence,  it 
ihall  alfo  have  cognizance  of  the  words  which  charge  him  with 
this  ofience  -,  and  though  die  words  are,  it  fai/e,  for/worn^ 
wr  pirjuredj  the  words  being  in  the  disjunctive  muft  be  intended 
to  be  fynonimous  Xofalfe  and  forfwortt^  and  fuch  perjury  as  the 
fpiritual  Court  has  cognizance  of;  for  Lind.iz^^f  Perjurium 
ft  tribus  modhj  jurando  contra  confcientiam^  jurando  illicit*^  v^ni* 
endo  cmtra  juramenf  •  Lind.  56.  v.  Perjurh ;  and  therefore  thi^ 
libel  being  in  the  disjunctive,  fliall  be  conftiued  only  of  fuch  a 
falfity  as  is  called  perjury  by  the  ecclefiadical  law,  and  not  fucli 
as  is  made  perjury  by  the  common  law. 


(.1)  Lord  Cojcc  fays  **If  a  man  call    remedy  at  the  common  law.    a  lad. 
one  a  peljored  man  &e  muft  cake  his    493. 

And 
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And  if  it  were  fuch,  die  fuggcftion  is  not  fufficient ;  fcr  it  ^^^^^^ 
ought  to  be  fuggcftcd,  that  the  words  were  fpoken  in  reference 
to  an  oath  taken  in  a  temporal  Court,  ^c.  and  that  he  had 
pleaded  that  matter  there,  and  the  plea  rcfufed,  and  of  which 
an  Affidavit  ought  to  have  been  made;  as  in  1  Vent.  lo.  a  pro- 
hibition was  refufed  to  a  fuit  in  the  fpiritual  Court  for  thefc 
words^  you  are  an  M  thief  and  oU  ntjbore\  upon  a  fuggcftion 
that  if  the  words  were  fpoken,  diey  were  all  at  die  fame  time, 
for  that  ought  to  have  been  pleaded  to  the  jurifdiAion  there. 
Lutw*  1043. 1054. 

Sed  nm  allocatur.  For  a  prohibition  lies  where  the  fuit  is 
for  words  a£lionabIe  at  common  law^  and  to  fay  he  is  perjured 
is  afiionable,  and  if  there  be  a  fuit  for  fuch  words  in  the  fpi- 
ritual Court  a  prohibition  lies*  2  Injl.  493.  2  i2^«  29"  .^aBom*«E.U 
Golds.  113.  And  when  the  words  appear  to  be  adionabli^  '^ 
there  is  no  occafion  to  plead  that  in  the  fpiritual  Court  \  and 
therefore  the  rule  for  the  prohibition  was  made  abfolute,  unleb 
the  defendant  rr^//i0  die  would  accept  a  declaraticm  in  prohibi- 
tion>  upon  which  this  matter  might  be  farther  confidered.  (2} 

(2)  Dr.  Gibfon  fays,  «*  To  fecurc  any  matter  determinable  at  the  common 

caufet  of  defamation  in   the   fpiritual  law.     But  if  a  mini fler  is  defamtd  in 

Court,  againft  prohibitions,  they  mull  any  article  relating  to  the  difcharge  of 

have  thefe  two  incidents.     Firft,  That  his  minifterial funR'iM^  this  is  agreed  by 

shey  concern  matters  merely  fpiritual.  the  books  of  common  Jaw,  to.be  duly 

Secondly,  That  they  concern  mere  ff  i-  triable  in  the  fpii'jitual  Court.     2  Gib. 

ritual  matter  o»^«  and  nox.  mixed  with  Cod,  1025. 


More   verf.  Manning,     In  G.  B.  Cafc  i^. 

(HIS  was  an  a£lion  oiAJfum^t  upon  a  promiflbry  note  An  origiiwlbiU 

given  by  Manning  to  Statham  and  order  i  Statbam  afiigfts  Vn6h\%  wdw*  k 

It  to  intherheady  and  Witherhead  to  the  plaintiff;  and  upon  a  war^MTwhr 

demurrer  to  the  declaration  an  exception  was  taken,  becaufe  roeveritisio. 

the  alfignment  was  made  to  Witherhead^  without  faying  to  him  the  \iwU^h 

and  order ^  and  then  he  cannot  affign  it  over,  for  by  this  means  'T^i^^"**^ 

Vin.  Abr.  Tit. 
BiOs  of  Exckangt.  {fi.)  pi.  14.   aBorr,  isi(.  i  Slackft.  Ref/i^S*^  C.  j  3tr.  5^.  Pou^.  p.  640. 


Statham 
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Mo«t  V,  Statiam  who  had  aflJencd  it  to  JVitherhead^  without  fubjc£linr 

himfelf  to  his  order,  will  be  made  liable  to  be  fued  by  any 
fubfequent  indorfee.  And  to  tliis  tlie  Chief  Juftice  at  firft  in^ 
clincd,  but  afterwards  it  was  refolved  by  the  whole  courts  that 
it  was  good. 

For  if  the  original  bill  was  aflignable  (as  it  wHl  be  if  it  be 
.payable  to  one  and  his  order)  then  he, to  whomfoever  it  is  affign- 
ed|  has  aU  the  intereft  in  the  bill,  and  may  aflign  it  as  he  pleafcs, 
for  the  aflignment  to  Witherhead  is  an  abfolute  affignment  to 
[  312  J  him,  which  comprehends  hisafligns,  and  therefore  nothing  is 
done  when  the  bill  is  afligned  bat  indorfing  the  name  of  the 
Indorfor,  upon  which  the  indorfee  may  write  what  he  wil],'and 
ft  Bum  tift7.      At  a  trial  when  a  bill  is  given  in  evidence,  the  party  ma][fiU 

Mhnh  (A)    pi.  7. 


( 1)  «<  The  inere  oaaiffion  of  words  to    make  an  indorfemeot  leftriAive.*'  Bay- 
give  a  power  of  transfer^    will   a«c    ley  on  Bills,  p.  14. 


Cafe  161. 


A  N4i  frtfifn 
siay  be  granttd 


vent  as*<Aft  a 
Air^BOii  for  le- 
iiifinf  to  be  a 
canftable. 

1S«. 


TTic  King  verf.  Pond.    In  B*  R. 

THIS  was  au  indi£kment  agabft  P^  a  Surgeon,  lor 
veAtfing  to  be  conftable ;  and  it  wts  moved  lo  Raymond 
Attorney  General,  that  a  NMpr^eqm  might  be  granted  \  tot 
by  the  flatute  5  H.  8.  e.  6.  (i)  upon  the  petition  of  the  war* 
den  and  company  of  fuigeons,  it  was  enabled,  that  the  fup- 
pliants  be  not  chargeable  of  coxiftablefhip,  watch-office»bearii^ 
arms  and  inquefts  in  the  city  of  landottf  and  by  the  flat*  32 
Hm  8.  €•  42.  all  perfona  of  that  corporation  were  exempt  from 
bearing  arms  or  putting  on  to  watch  or  inqueftj  and  tborcfoie 
by  Aeir  charter  2  Jac^  i.  they  arc  exempt. 


( z)  By  the  St.  18  Geo.  s.  c.  15.  f.  104  Soigeons  !n  Loa^oa  are  exempted  from 
the  o£cc  of  coniUble. 

And 
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And  though  it  was  hoMen  that  (a)  phyficians  are  not  ex-  TlwKiiict;. 

erapt,  (/j)  I  SiJ.  431,     I  AAd.  la.     2  JCr*.  578^    Yet  it  is  ^^j  r^^y^ 

laid  by  ilT/Mr,  that  furgeons  may  be  exempt,  and  by  the  equity  ptf  of  tbii  aA 

of  ihofe  ftatuces  and  cmfljom  of  the  realm,  all  furgeons  have  Comb.  %u 
been  allowed  the  fame  privilege,  and  therefore  a  NoKprrfejm 
was  allowed,  unlefs  caufe ;  and  no  caufe  was  (hewn  as  ever  I 
heard* 

(a)  By  the  St.  32  Hea.  Y.  c.  40.  the    faculty  of  phyfick  in'Lottdoo,  fliaU  not 
prefideaCi  comaMns,  and  fellows  of  the    be  chofea  co&ftabiles. 


Gilbert,  Earl  of  Coventry,  verf.  Anne  Coun-  Cafc  16a, 
tefs  Dowager  of  Covemtry.     Intr.  HiL   3* 
Geo.  Rot. — In  B.  R. 

THIS  was  an  iflue  dire£bed  out  of  the  court  of  chancery  fo[!l^^J^f^ 
to  try  the  validity  of  five  lenfes  made  by  Thomas  Earl  of  vetflonof  landt 
Coventry^  hufband  of  the  defendant.  leafe  for  liven 

by  virtoe  «f  tfci 
following  power  under  s  fettleinejit»  "Tbst  it  IbouM  be  kwiiil  fbr  vmj  peitey  who  (boa Id  l««c» 
'*  laaily  leifcd  of  ibefrcebold  of  tbe  picnifei  limited  in  «fe,  to  make  Icaici  of  any  part  tbtreof  ^iMk 
*'  bad  btrn  ufoalljf  le^tcn  for  IWea  or  yean,  of  which  he  Aonld  be  fo  tduAlljr  fi^JM  by  virtue  of  the 
**  lifflitationi  aforefaid*  by  iadentore  ior  any  terni  not  exceeding  twenty-one  yean,  or  detehninabk 
*'  on  one,  two,  or  ihiee  Itvet,  &c.  —  So  at  there  were  not  in  any  part  of  the  premilct  fo  leafed  at 
'*  any  one  time  any  more  or  greater  eftatc  or  cftates  than  for  twenty-one  yean,  or  for  three  lires,  or 
'*  for«ny  number  of  years  determinable  upon  ihrce  livrt,*'  mtde  fcwalleafet  for  ninety-ftinc  year^ 
to  commence  from  the  death  of  a  rfmaining  life  in  a  former  leafej  tbe  Court  dctemiifled  tlMa  <• 
be  in  pa:f«ance  to  tbe  power  uader  the  fettle menc.   Powell  on  Pow.  p.  41s.  fopra*  p.  37, 

The  firft  Icafc  was  by  indenture  dated  the  30th  of  Majf 
1701,  to  5.  Sbe^ard  and  /f.  Crow  for  99  years  from  the 
death  of  Sir  Thomas  HaJIetvood,  Bart,  if  the  defendant  ihoulii       [  313  ] 
fo  long  live,  rendering  3  /•  8  </•  per  annum  after  the  death  of 
the  faid  Sir  Thomas  Hajtewood,  > 

The  fecond  was  by  an  indenture  dated  the  14th  oijuly 
1 7 10,  to  them  for  99  years  from  the  death  of  Nefip  Bj/hoPf  if 
the  defendant  and  Richard  Leggs  {ho\x\d  fo  long  live,  rendering 
4/.  14  J.  2d.  /frannum>  after  tlie  death  of  the  faid  Nrfi. 
Bjflfcpt  and  a  heriot  or  4  /•  upon  every  death. 

The  third  was  by  an  indenture  dated  the  i  sth  of  Jufy  1 71  o, 
to  them  for  the  fame  term,  from  the  death  of  Armell  Green ^  at 

die  rent  of  1 8  /.  8  J.  and  a  heriot  or  4  /.  He. 

The 
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Sr^KTit^'        Thcfoarthwasby  an  indenture  dated  the  I'jthofju/y  1710. 
for  the  famt  term. 

The  fifth  was  by  an  indenture  dat6d  the  2ad  of  July  1710^ 
for  the  fame  term. 

Upon  the  trial  before  J.  Bkfttow  at  the  afBfts  at  IVorceJler 
«  fpecial  verdidl  was  found* 

That  Thomas  Lord  Coventry  made  a  leafe  of  the  lands  in 
the  fccond  leafe  to  IPilliam   Bi/bcp  for  99    years,  if  he, 
Rfibert  Bijbop  his  fon,   and  Neft*  Bijbop  his  daughter  (hould 
fo  teng.  live,  rendering  4  /•  14  /.  2  ^«  per  annttm,  and  z  heriot 
or  4  /•  for  every  death,  and  doing  (itit,  Ufc. 
« 

That  he  or  his  ancellors  leafed  the  lands  in  the  other  leafes 
for,  99  years,  if  three  lives  fo  long  lived. 

That  Thomas  Lord  Coventry  being  feifed  of  the  revcxfion  ex- 
pe£taAt  upon  thefe  feveral  leafes,  upon  the  marriage  of  TAamm 
his  elded  fon  with  the  defendant,  by  indenture  dated  the  20th 
of  Jan.  1690  conveyed  the  faid  lands  to  the  ufe  of  himfelf  for 
lifef  remainder  to  Thomas  kis  ekieft  fon  for  life ;  remainder  tO 
bis  iirft  and  other  fons  in  tail  male  \  remainder  toGilbert  his  fe** 
cond  fon,  the  now  plaintiff  for  life,  isfc.  with  a  power  to  make 
leafes  in  thefe  words,  provided  itjball  be  lanvftilfor  every  per/on^ 
whojhail  be  actually  feifed  of  the  freehold  of  the  premifes  herein  be*» 
fore  limited  to  him  in  ufe^  to  make  leafes  of  any  part  thereof  which 
L  3f4  J  hath  been  tfually  lettcn  by  Unfefor^  lives  or  years ^  (fvjhich  hefhall 
hefo  aBnally  feifed  by  virtue  of  the  limitations  aforefaid^  by  inden^ 
iurefor  any  term  not  exceeding  2 1  years ^  or  determinable  on  one^ 
two  or  three  lives  ^  fo  ason  every  fuch  kafe  be  referved  and  madepay^ 
eblCf  during  the  continuance  of  fuch  leofe,  the  accuflomed  rent^  or 
more  J  or  as  much  as  can  be  reafonably  got  for  the  fame  ^  fo  as  no  fuch 
leafe  be  made  difpunijhable  ofwajte^  andfo  as  there  be  not  any  part 
of  the  premifes  fo  leafed  at  any  one  time  any  more  or  greater  eflate  or 
ejlates^  than  for  21  years^  or  fir  three  lives,  or  for  any  number 
of  yearly  determinable  on  'three  lives* 

Thzt  Pafch.  I  ty.  ^  Mz  fine  was  levied  of  the  lands  to 
the  fame  ufes* 

That 
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That  the  Lord  Coventry  died,  and  Tbmas  the  hulband  of  C<»viitTtir«t 
the  defendant  entered,  and  was  feifed  for  his  Kfe,  and  made 
the  firft  leafe  on  the  30th  of  May  1701.  That  the  rent  rc- 
fcrvcd  was  the  andent  and  accuftomcd  rent.  '  That  all  the 
lives,  except  the  life  of  Sir  Thomas  HaJUwood^  were  determined 
at  the  time  of  making  this  leafe  \  that  Sir  Thomas  Hajleviood^ 
attorned  tenant  purfuant  to  this  leafe  ;  that  he  afterwards  made 
the  feveral  other  leafes,  upon  which  the  antient  rents  were  re^^ 
fcrvcd,  and  that  no  prior  eftate  continued  inejfein  any  of  them 
except  a  term,  for  99  years  determinable  upon  a  fmgle  life. 

And  the  finglc  quedion  upon  this  fpecial  verdick  was,  whe- 
ther tlicfc  leafes  were  purfuant  to  the  power  ? 

And  I  argued  that  thefe  leafes  were  purfuint  to  the  power, 
that  they  were  made  by  the  hufband  of  tlie  defendant  who  was 
then  feifed  of  the  freehold  by  virtue  of  the  limitations  in  the  , 
fettlement ;  that  they  were  made  of  lands  ufually  leafed  for 
ftves  or  years  ;  that  they  were  made  by  indenture  for  a  term 
of  years  determinable  upon  one  or  two  livesi  rendering  the  ac- 
cuftomcd rents,  not  difpunifliable  of  wafte,  and  that  therd 
are  hot  upon  any  of  the  lands  demifed  more  or  greater  eftates, 
than  eftates  for  years  determinable  upon  three  lives. 

The  principal  objeftion  is,  that  the  leafes  made  by  the  Earl       L  3  'S  J 
of  Coventry  are  leafes  in  revetfion. 

And  I  argued,  that  where  a  power  is  anne^ced  to  the  eftate   P©^*  00  Po^^ 
of  one  in  pofleihon  to  make  leafes,  without  faying  in  reverfion,   supra,  p.  39. 
he  can  make  a  leafe  in  pofiellion  only,  and  not  a  leafe  in  rever- 
fion to  commence  infuturo.     6  Co.  33.  a.  Mo.  199.     2  Cro. 
318-     rf/v.222.{a)  %'"'•'"* 

So  if  the  power  be  to  make  leafes  for  one,  two  or  three  lives   p^^i  ^  p^^ 
he  cannot  make  a  leafe  for  a  life  not  in  effe,     Ray.  163.  147.    P*  39«' 

But  if  the  power  be  annexed  to  a  fettlement  of  lands,  part  in    J^ J;''"  *'^^'"* 
pofieffion,  and  part  in  reverfion,  to  make  leafes  in  pofTeffion  or 
reverfion,  he  may  make  a  leafe  in  reverfion  of  lands  not  in  pof* 
feflion.     8  Co.  69.  i.  Whitlock's  cafe^  Winter  and  Lovedayy  2 
Soli.    S37*  Supra, p.  39. 

So 
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CsTiN  ^'T  V.  So  if  the  power  to  make  leafes,  annexed  to  a  fetdement  of 
eftates  demifed  for  life  or  years,  be  exprefsly  confined  to  make 
leafes  in  poiTcflion,  a  leafe  in  revcrfion  or  infuiufOi  ia  not  waf- 

(4)  1  Kefc^  7:8.   ranted   by  fuch  power.      l   Sid.    loi.  260,  ta)     i   Liv^ 

9lo.R«ynr..  132.       ^      c   r! 
S.  C.  Pow.  Ml        I08»  O.  C* 

So  where  a  man  baa  power  to  make  a  kaft  purfuant  to  a 
power,  he  (Iiall  not  make  a  fecond  leafe  to  commence  purfuant 
i?CL  "^"^  '^*  ^°  ^*^  power.     I  Leon.  36.     3  "Ze»«,  71.  (*)  a  &i/i.  537, 

But  where  a  man  makes  a  fettlement  of  the  reverfion  of  lands 
demifed  for  Jives  01  years,  to  the  ufe  of  A  for  life,  with  power 
to  make  feafes  generally,  he  may  make  a  leafe  during  the  con* 
^ow.  oa  P^wtrii  ti Auancc  of  a  £Drmec  leafe,  to  commence  after  the  former,  other* 
4*S*  wife  hit  powec  would  be  ineficAual  \  and  this  was  agreed  in 

tha  Man|uis  oi  Narthamptoff  %  cafe,  1  Lion.  36.  3  Leon.  71. 
Dj.  357*  4k    a  Roll.  261.pl.  8.    1  Liv.  i68,    i  Kd.  ado. 

£316]  The  intent  of  this  power  feems  to  be»  that  the  party  having 

fuch  power  (hould  fill  up  the  lives  as  they  drop  \  and  if  he  had 
done  this  upon  a  fwrrender  of  the  former  leafe,  without  doubt 
it  wqiiilid  have  been  good ;  and  if  this  is  done  by  another  leafe 
of  the  reverfionj  it  feema  to  be  the  fame  thing  in  ttkSt^  for 
cbeeQateof  him  in  remainder  is  not  prejudiced  more  in  the 
one  cafe  than  in  the  other;  ibr  if  a  leafe,  upon  ifae  furrendcr 
of  a  former  leafe,  was  to  be  made  determinable  upon  three  livesg 
it  would  be  of  equal  duration,  and  equally  diiadvantageoos  to 
him  in  remainder  or  revcrfion,  as  if  diere  were  two  leafes  whidi 
both  determined  upon  the  ^me  lives. 

And  \t  would  be  unreafonable,  that  the  prior  leflee  (hould 
have  the  power  to  defeat  the  execution  of  a  power  by  his  fur- 
rendering  up  his  leafe  or  not. 

*  And  it  feems  to  be  agreeable  to  the  tfitent  of  the  power  in 
this  cafe,  that  he  who  had  the  freehold  by  virtue  of  the  liauta^- 
tions  in  the  fettlement  (hotfld  be  enabled  to  make  leafes  \  for 
it  is  the  fole  qualification  required  in  him  for  exercifiag  the 
Power;  and  all  the  other  requifites,  as  to  the  manner  of  exer« 
ciiing^his  power,  are  found  by  the  vcrdifl  to  be  obfcrved. 

Tbeie 
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There  can  be  no  doubt  but  upon  this  rcquifitc,  fo  as  there  Covintey^-p. 
be  not  at  any  one  time  any  more  or  greater  eftates  than  for 
twenty-one  years  or  for  three  Kves,  or  for  years  determinable 
on  three  lives  5  and  thefe  words  (hew  that  it  was  not  the  in- 
tent of  the  power  to  confine  the  party  that  he  ihould  make  but 
one  Icafe  ;  for  it  appears  by  the  words  in  the  plural  number 
that  feveral  eftates  were  allowed  at  the  fame  time,  but  all 
were  to  be  determinable  on  three  lives. 

As  to  the  objeftion,  that  in  fome  of  the  Icafes  the  fame 
heriots  are  not  reserved  as  were  before ; 

I  anfwer,  that  the  power  requires  only  tliat  the  ancient  and      [  317  1 
accuftomcd  rent  be  referved  ;  and  if  this  be  referved,  the  re- 
Cervation  of  heriots  or  other  cafual  profits,  is  not  neceflary.  Cb«    en  571. 
L///.  44.  ^.  6  Cb.  37,38.     20^.76.     JI/<9. 759. 

If  it  be  objeded,  that  this  leafe  is  not  a  leafe  of  the  rever- 
fion,  but  a  leafe  to  commence  at  a  future  day,  for  each  leafe 
is  for  ninety-nine  years  to  commence  from  the  death  of  the 
remaining  life  in  the  former  leafe ;  that  will  make  no  differ- 
ence, for  the  one  leafe  as  well  as  the  other  is  to  take  effeS  at 
the  fame  time  when  the  other  determines  j  and  tho'  it  be  to 
commence  after  the  death  of  chefemaining  life,  and  the  prior 
leafe  may  determine  before  by  forfeiture  or  furrender,  yet  for- 
feiture or  furrender  fhall  not  be  prcfumed. 

A  leafe  to  commence  froni  the  death  of  a  prior  leflec  for 
life  will  be  good. 

And  after  many  arguments  the  Court  was  of  opinion,  that 
thefe  ieafes  made  by  Thomas  Earl  oi  Coventry  were  good,  pur- 
fuant  to  the  power  given  him  by  the  fettlemcnt.  ( i ) 


(i)In  the  cafe  of  Baynesv.  Bclfon^  AT.  who  were  tenants  for  lives  at  the 

reported  in  Raym.  p.  247.  a  leafe  was  time  of  making  the  Settlement,  and  the 

made     for   twenty-one    years,   under  court    determined  the  power  to    be 

a  fimilar  iettlement  with  the  prefent,  ill  execated,  the  leafe  being  to  com* 

to  commence  after  the  death  of  J.  and  menpe  infuturo. 

Vol.  I.  Z 
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Cafe  163.  Ellertbn  &  ux'  verf.  GaftrelL 

A  Marriage  with      \    Prohibition  was  granted  niftcaitfa^  (fc.  to  the  Court  of 

the  wife's fifter't       l\       ,        ^      ,   ,  r  «.  ,  ,  .       ,       ,.        r        /•  ^,    - 

^Tighter  was  JL  X.  the  Archdeacon  of  Rtchmond  m  the  diocefe  of  Chefter^ 
within  the  Lf  ^^'^'^^  ^  hbel  was  exhibited  for  the  marriage  of  Ellfrion  with 
y/r/M/pcgrces ;    jjjj  jjow  wife,  bein?  the  daughter  of  the  filler  of  his  former 

ib  a  prohibit  10a  .      *  . 

Wat  denied  to      wife,  upon  a  fuggedion  that  it  was  not  within  the  Levitical 

tbe  Spiritual  -^ 

Court,  where  a     Degrees. 

libel  for  that 

pnrpofe  W4S  exhibited.    I  Sid.  434.    1  Mod.  2f.    %  Keb.  551  •  S.  C.    t  Gibf.  Cod.  p.  41a.   a  Barn's 

Eccl«  Law.  415. 

And  for  caufc  I  infilled,  that  the  marriage  was  within  the 
Levitical  Degrees. 

VideSt.i5H.8.       The  ftatute  28  tien.Z.  r.  7.  enafts,   tliat  no  perfon  (hall 

st*ti  H%*       marry  wiiMn  the  degrees  before  rehcarfed ;  and  if  any  be  mar- 

«•  3^  ^icd  within  the  faid  degrees,  the  perfons  fo  unlawfully  marrt* 

cd  fliall  be  feparated  by  the  fentence  of  the  Archbifliops,  Bi- 

fliops,  or  other  Minifters,  i^c.  within  the  limits  of  their  jurif- 

di£lions  qpd  authorities. 

The  marriages  prohibited,  and  which  are  to  be  diflblved  by 
the  fentence  of  the  Spiritual  Court,  are  all  within  the  degrees 
there  mentioned,  the'  they  are  not  exprcfsly  mentioned  in  the 
ftatute  5  and  therefore  when  the  ftatute  mentions  as  unlawful 
the  marriage  of  the  fon  with  the  aunt,  being  his  iither*s  or 
mother's  fifter,  or  with  his  uncle's  wife  who  is  his  aunt  by 
affinity,  the  marriage  of  the  niece  with  her  uncle  byconfangui- 

nity^ 
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Tiitj  or  by  affinity  (which  is  the  prcfcnt  cafe)  is  within  the  fame 
degree,  and  confequendy  difallowed  by  this  ftatute. 


ElLIITOK  V. 
CA9TJltl.l» 


So  in  LevitktiS  ch.  xviii,  verfe  12,  fsfr.  the  Jnvs  are  forbid-^ 
den  to  uncover  the  nakednefs  of  the  father*s  or  mother's  brother 
or  filler,  (v/z.)   the  uncle  or  aunt  by  father  or  motlier  ;  and 
an  uncle  or  aunt  by  affinity,  though  not  named,  are  within  the  ^ 
fame  degree  with  the  pcrfons  there  mentioned. 

So  in  the  table  of  kindred  and  affinity,  who  by  Scripture 
and  our  laws  cannot  intermarry,  which  was  publifhed  by  au- 
thority in  the  year  1563.  and  which  by  the  99th  canon  made, 
in  the  year  1^03.  isallowed| 

A  man  cannot  marry  his  wife's  fitter's  daughter;  and  the 
Canons  of  1603.  were  eltabliflied  in  the  Convocation,  which  a  Teat.  10. 
had  a  licence  under  the  Great  Seal  to  agree  to  fuch  canons  as 
they  approved,  and  which  were  afterwards  ratified  by  the 
King  under  the  Great  Seal,  and  therefore  are  allowed  as  the 
Kcclefiaftical  Law  of  this  realm*  And  by  Canon  99.  all  mar- 
riages prohibite.l  by  God's  Law,  and  expreffed  in  this  Table, .  - 
arc  declared  inccftuous  and  unlawful,  and  no  perfon  Ihall  mar- 
ry within  the  degrees  prohibited  and  expreffi:d  in  the  faid  Ta- 
ble, lie. 

In  the  cafe  of  Mann^  who  had  married  the  daughter  of  the 
fiftef  of  his  former  wife,  it  was  hblden  by  the  High  Commif- 
Hon  to  be  unkwful  \  and  though  a  prohibition  was  granted. 
Mo.  907.  Cr^  Eiiz.  228.  yet  a  coafultation  was  afterwards 
awarded ;  for  a  prohibition  ought  not  to  be  granted,  if  it  is 
within  the  Livitkal  degrees.     Cro.  EUz.  228.     Vaughn  247. 

321.  4  Lean  l6« 

So  in  Pearfon\  cafe,  upon  fuch  a  marriage  a  prohibition^ 
went ;  but  a  confultation  was  afterwards  granted,  Vaugb.  24  8» 

322.  And  this  perhaps  b  the  reafon  why  that  cafe,   which  q.^^  c<>a.4it. 

was  mentioned  as  having  a  prohibition  granted  by  the  Court  of  %  Burn'i  E.  L. 

Common  Pleas,  in  the  firft  edition  of  Co.  Lit.  2  c.  5.  a.  with-  H«g.  Co.  Uvu 

out  mentioning  the  confultation,  was  totally  omitted  in  the  *^5'»* 

fubfe^Yient  Editions. 

Z  2  Hfihari 
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Ell  E  t  TOH  V.  Hohart  1 8 1 .  (/i)  in  thc  cafe  of  Howard  vcrfus  Bartlett^  fpcaks 

(*)  Cro.jac.573.   ®f  Rennhigtof^s  {b)  cafe,  who  had  married  the  daughter  of  tlie 
Mm"  II   '*'''    ^^^^  °^  ^^^  former  wife,  for  which  he  did  penance  by  order 
Jeok.  3i8.s.a    of  the  High  Commiflion,   16  Jac.  and  after  his  death  (lie 
Hu(c.i8.  s.  c.     claimed  her  free-bench ;  and  it  was  allowed,  becaufe  there 
was  no  divorce  a  Vinculo  Matrimonii^  tho'  Hohart  fays  there 
was  caufe.     So  2  Inji.  683.  Lord  Coke  fays,  that  though  the 
marriage  of  the  nephew  with  his  aunt  be  prohibited,   Lev. 
(r)X«Tit.ch.i8.    18.  {c)   and  the  marriage  of  the  uncle  with  his  niece  be  not 
there  prohibited  by  exprefs  words,  yet  fuch  a  marriage  is  pro- 
hibited, qui  eandem  habtft  rationem  propinquitatis  cum  eis  qui  fio^ 
vtinatim  prohibcntur^  tf  Jic  de  Jimilibus*     So  by  Faughtm  it  is 
exprefsly  agreed,  that  the  marriage  of  the   uncle  with   his 
niece,  or  with  tlie  niece  of  his  wife,  is  within  the  Levitical 
Degrees,     Vangh,  323. 


Ycrfe  14. 


3Keb. 
S.C. 


So  in  the  cafe  of  Wortleyli  u^  ver,  WatVwfon^  33  Car.  2. 
in  B*  R.  on  a  prohibition  it  was  ftrongly  argued  by  Wallop^ 
that  fuch  a  marriage  was  lawful ;  yet  a  confutation  was  grant- 
Show.  70.    ed.  {d)     2  Lev.  254.     a  Jones  118. 

And  afterwards  in  the  like  cafe  between  Watkinfon  verf. 
Margatren  in  B.  R.  Faf,  34  Car.  2.  a  prohibition  was  deni- 


(r)  2  Jon,  191.     cd.     Ray.  464.  (0 

dkin.  37.  S.  C. 


In  Trin.  ^W.y  M.  in  the  cafe  between  Hanour  and  Brai^ 
Jbaive^  a  prohibition  was  granted,  in  order  that  the  plaintiff 
might  declare  on  fudh  a  cafe ;  but  Levi/iz  fays,  that  he  heard 
fto  more  of  it»     3  Lev.  364. 

But  in  the  cafe  of  Snowiing  and  his  wife  ver.  Nev;ey^  after 
two  or  three  arguments,  it  was  refolved  by  Trevor  and  all 
the  Court,  i  Anna^  that  a  confultation  ihould  be  granted. 
Lut.  1077. 

The  fame  matter  was  moved  in  J?.  /?.  in  the  cafe  between 
Clement  and  Beards  and  Holt  faid  there,  that  he  took  that  qucf- 
tion  to  be  fettled,  for  if  it  was  the  daughter  of  his  own  filler, 
tliere  could  be  no  qucftion ;  dnd  if  it  waj?  the  daughter  of  the 
,)ljifcV filler  it  is  the  fame  rcbtioaby  affiiiity,  ami   therefore 

within 
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within  the  Levitical  Degrees,     c  Mod.  448.     Upon  which    I"«'^to»  ^ 
the  rule  in  this  cafe  was  difcharged. 

Huddy    &  ux',    Adminiftrators  of  William  Cafc  164. 
Giflford,  verf.  J.  Yate  Gifford.     In  C.  B. 

THIS  was  an  a£Hon  of  debt  upon  a  bond  given  by  the   Upon  •  writ  ©f 
defendant  to  the  inteftate  dated  tlic  29th  oiJpril  1707.   Stwjudgment, 

in  an  aAion 
opon  a  bond  with  conilition  for  the  payment  of  nioney  onlf,  erecution  ought  not  to  be  flayed,   if 
bail  be  not  found.  Yin.  Abr.  Tit.  Suftrfideas  (C.)  pi.  13.     1  Rich.  Pr.  K.  B.  p.  535.   %  Crompt. 
P'-  345- 

Upon  oyer  of  the  bond  it  appeared,  that  the  con- 
dition recites,  tliat  WiUiam  Gifford  was  bound  with  the  de- 
fendant for  a  debt  of  the  defendant's  by  bond  of  the  fame 
date,  to  pay  51/.  10/.  to  LaU  Ridley^  on  the  30th  of  Q^ober 
then  next  •,  if  therefore  the  defendant  pay  to  the  faid  Latimer 
Ridley  the  faid  5 1  /.  10/.  on  the  faid  30th  of  O^oher  in  dif- 
charge  of  the  fiiid  recited  obligation,  then,  t^c.  The  defen- 
dant fielded  ^fod  fo/vit  prad*  51/.  los.  prad*  Lat.  Ridley 
fuper  30  OSl.  in  exotteration^  recitat*  obli^.  The  •  plaintiff*  re- 
plied ^tod  mn  folvit ;  to  which  there  was  a  demurrer,  and 
judgment  for  the  plaintiff*. 

After  judgment  the  defendant  brought  a  writ  of  error,  and 
did  not  find  bail ;  upon  which  the  plaintiff*  fued  out  execution, 
for  that  by  the  ftatute  {a)  3  Jac.  c.  8.  it  was  ena£lcd,  that  no    fa)  Made  perp*. 
cxc9ution  (hall  be  delayed  by  writ  of  error,  ox  Superfedeas    '"c».' i.**t.^ 
thereon,  for  reverfing  any  judgment  in  any.adion  or  bill  of   "•4-  andthe 
debt  upon  any  fingle  bond  fordebt,  or  upon  anyobligation  with    Cw. ».  «•».  A  3. 
condition  for  payment  of  any  money  only,  or  upon  any  adlion 
or  bill  of  debt  for  rent,  or  upon  any  contraft,  in  any  Courts 
of  WeJlmittJicTi  (s^r.    unlefs  the  perfon,  in  whofc  name  error 
is  brought,  with  two  fureties  firft  become  bound  by  recog* 
nizancc,  isle,  to  him  or  whom  judgment  is  given,  in  double 
the  fum  recovered,  to  profecute  the  writ  of  error  with  ef<« 

fea,  err.         " 

And  it  was  infifted  by  Serjeant  Whitaler^  that  bail  was  not 
required  here,  for  that  this  obligation  was  in  the  nature  of 


322  De  Term.  Sand.  Mich.y  6  Geo.  I. 

HuDDT  w.  an  obligation  to  indemnify,  which  would  not  be  within  thd 
ftatute,  which  ought  to  be  taken  ftridlly ;  and  therefore,  if 
error  be  brought  in  an  adion  of  debt  upon  a  bond  for  the  per- 

Velv.^17.  formance  of  covenants  (i),  bail  is  not  required;  neither  in 

debt  upon  a  bond  for  the  performance  of  an  award,  or  for  the 

(«)  Comb.  105.  payment  of  300  /.  upon  the  return  of  a  fliip  (a)  1  Siow*  14.; 
and  for  the  fame  rcafon  it  is  not  required  in  this  cafe ;  for  if 
the  defendant  had  tendered  the  money  to  Ridley  on  the  day 
of  payment,  in  an  aftion  of  debt  brought  by  Ridlty  againft 
him  upon  the  bond,  he  might  have  pleaded  this  tender  and 
refufal ;  but  to  this  condition  ,be  could  not  plead  it.  Co,  Lift. 
207.  a.     And  this  point  was  determined  in  B.  R.  Hih  i  Geo, 

(A}ioMod*aSr«  In  the  cafe  between  {b)  Hamtmnd  and  Webby  when  the  con- 
dition recited  a  former  bond  given  by  the  defendant  to  A.  and 
tlien  goes  on,  if  the  faid  Webb  (liall  pay  the  faid  fum  of  100/. 
to  the  faid  A.  on  t\iz  faid  25  th  of  Aprils  then,  i^c.  in  tlic 
fame  words  as  the  prcfent  cafe.  And  the  Court  were  of  opi- 
nion, that  bail  was  not  neceflary,  for  it  was  of  the  fame  na- 
^  ture  with  a  bond  to  indemnify,  though  no  judgment  be  enter- 
ed up  in  that  cafe,  becaufe  the  plaintiff  affirmed  his  judgment 
on  the  writ  of  error. 

But  on  the  other  fide  it  was  urged,  that  this  bond  is  only 
for  the  payment  of  money,  and  fo  without  doubt  within  the 
'  letter  of  the  ftatute  :  but  bonds  for  performance  of  covenants^ 

awards,  t^c.  or  for  payment  of  money  upon  the  return  of  a 
fhip  on  a  (2)  bottomree-con traft,  or  to  indemnify,  are  out  of 
the  letter  of  the  aft,  and  therefore  there  is  good  reafon 
that  bail  fhould  not  be  required  upon  a  writ  of  error  in  fucK 
a£lions. 

But  where  the  bond  is  within  the  words  of  the  ftatute, 
this  ftatute  has  been  conftrued  beneficially  for  the  fubje£l ; 


(i)  Even  if  one  of  the  covenants  is  and  the  defendant  had  brought  a  writ 

for  the  payment  of  moneyy  becaufe  the  of  error  without  putting  in  bail,  tkau 

ftatute  requires  that  it  fhould  be  for  the  contingency  having  happened,    it 

the  payment  of  money  only.   Carth.  28,  was  in  every  rcfpeft  a  bond  for  the  pay- 

(2)  It  was  determined  in  the  cafe  of  ment  of  money  only,  and  therefore 

P;//v.  Cofify,  \S\T.  476.  where  the  plain^  that  bail  was  necefTary. 


tiiF  had  recovered  on  a  bottomree- bond 


and 
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and  therefore  where  there  was  a  condition   for  the  payment    '  '*«'«>»▼  *• 

of  fuch  a  film  of  money  lo  B.  zsjI,  fhould  declare  to  be  due 

from  the  defendant  to  him,  upon  an  account  ftated  betw.ecn 

the  plaintiff  and  defendant,  it  was  refolved,  that  bail  was  ne- 

ceflary  in  a  writ  of  error,  by  three  Judges,  againft  Keljrtg.  {a)   Wj  ^'^*  ^'3« 

1  Ley.  117. 

So   in  an  aftion  againft  an  executor  or  adminiftrator,  if       [  323  1 

judgment   is   generally  againft  him  de  bonis  propnis,  and  he 

brings  a  writ  of.  error,  he   muft  find  bail,     {b)  2  Cro.  350.    m^Bum-igA. 

1  Si  J.  168.  fr)  And  the   cafe  between  Hammond  and  Webb   ?\^-     . 

^  (0  »  K«b.  371, 

was  not  determined,  for  no  judgment  was  giveir,  and  there-    1  Lev.  245.5.0. 
fore  notliing  appears  but  that  the  Court   doubted   upon  this     "*   "' 
point. 

The  Ch.  J.  King  feemed  to  think  that  this  cafe  was  within 
the  letter  of  3  Jac*  and  he  thought  that  this  ftatute  ought  to 
have  a  liberal  conftruftion ;  but  becaafe  the  Judges  of  the 
King's  Bench  doubted,  and  inclined  to  the  contrary  opinion 
that  there  might  be  one  uniform  opinion  in  the  two  Courts, 
it  was  agreed  to  be  put  off  till  the  Court  could  talk  with  the 
Judges  of  the  King's  Bench. 

And  in  the  laft  day  but  one  of  the  term  the  Chief  Jufticc 
delivered  the  opinion  of  the  Court,  and  faid. 

That  this  Court  was  agreed  that  execution  ought  not  to  be 
ftayed  in  thii  cafe,  if  bail  was  not  found,  for  the  ftatute  ought 
to  be  conftrued  liberally,  and  for  the  benefit  of  him  who  had 
obtained  judgment,  and  that  no  judgment  was  given  in  the  • 

cafe  of  Hammond  and  Webbf  and  therefore  the  rule  for  ftaying 
execution  was  difcharged. 


Salmon  verf.  Denham  &f  al'.     In  C.  B.        Cafc  165. 


THIS  was  an  aftion  of  Ejeariient,  upon  the  demife  of   Adetire  to  a 
man  dcliriog 
Stephen  Saunderfouy  and  a  fecond  demife  was  alledged   him  to  pay  a 


by  Thomas  Saunderfon^  ,"^  ^f^^  *  "^* 

Z  4  ,  Upon 
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Salmoh  V.  Upon  not  guilty  pleaded,  the  Jury  at  Tori  aHizes  on  the 

fecond  demife  found  tlie  defendant  not  guilty. 

As  to  the  firft  dcvifc  they  found  fpccially,  that  John  Little 
being  feifcd  in  fee  had  three  fillers,  Elizabeth^  Dorothy  and 
Jane  ;  that  Jane  married  W^illiam  Brown^  by  whom  (he  had 
iflue  JVtlliamy  John^  Hannahy  Mary  and  Dorothy  \  that  Hannah 
f  324  ]  married  Stephen  Saunderfon  the  Icflbr  of  the  plaintiff,  by  whom 
(he  had  iflue  Thomas  Saunderfon  the  fecond  leflbr,  now  alive  \ 
that  John  Little  being  fcifed,  by  his  will  dated  the  26th  of 
September  1674  dcvifed  other  lands  to  Thomas  Chappell  his  fif- 
ter's  fon  and  the  heirs  of  his  body ;  remainder  to  William 
Brown i  John  Brown,  Thomas  Mitchel  and  George  Scarf  \\v& 
fillers  fons  and  their  heirs,  paying  5  /.  yearly  to  Elizabeth  Scarf 
during  her  life ;  other  lands  he  devifed  to  William  Brown  atid 
the  heirs  of  his  body,  and  for  want  of  fuch  iflue  to  John 
Brown,  Thcmas  Chappel,  Thomas  Mitchell  and  Oeorge  Scarf 
and  their  heirs. 

Then  he  adds  thefc  M'ords,  Item,  I  give  my  houfe  and  lands 
(which  were  the  lands  in  quellion)  to  John  Brown,  thefaid 
William  Brown  paying  to  Elizabeth  Scarf  3  /•  yearly  during  her 
Itfe,  and  thefaid  John  Urovfxi  paying  fo  thefaid  Elizabeth  Scarf 
2  /-  yearly  during  her  life. 

Other  lands  he  dcvifed  to  George  Scarf  TitiA  the  heirs  of  his 
body ;  remainder  to  William  Brown,  John  Brown,  Thomas 
Ckippel,  Thomas  Mitchel  and  their  heirs. 

Then  he  devifes  feveral  legacies,  and  devifes  fevcral  lands 
to  be  fold  for  the  payment  of  his  debts  and  Iegacies»  and  af- 
terwards adds  this  claufe. 

If  the  lands  I  have  affigned  to  be  fold,  and  my  perfonal 
cllate,  will  not  hold  out  to  pay  my  debts  and  legacies,  what 
(hall  be  unpaid  fiiall  be  paid  out  of  the  proportion  of  the 
lauds  I  have  given  to  William  Brown^  John  Brown  and  George 
Scarf 

The 
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Saimow. 
Diniiam. 


The  Jury  found  that  John  Little  died,  and  his  Bfters  Eli- 
'zahttb  and  Dor^thjy  and  William  Brown  the  fon  and  heir  of 
Janf'ihc  other  fifter,  were  his  heirs. 

That  Elizabeth  died,  having  ifllie  now  alive,  that  Dorothy 
died  without  ifliie,  that  William  Brown  heir  of  Jafte  died  with- 
out iflue,  and  afterwards  John  Brown  died  without  ifiue,  and 
after  his  death  Stephen  Saunderfony  in  right  of  Hannah  his  wife, 
entered  on  the  lands  devifcd  to  John  Brown^  and  that  after-  »•  3  5  J 
wards  Hannah  died,  Dorothy  and  Mary  being  now  living. 

That  the  lands  in  quellion  devifed  to  John  Brown  are  10  /. 
per  annum  and  no  more,  and  if  upon  the  whole  the  Court  be 
of  opinion  for  the  plaintiff,  they  find  for  the  plai;itiff,otherwift 
for  the  defendant. 

And  after  argument  by  Serjeant  Pengelly  for  the  plaintiff, 
and  Serjeant  Wynne  for  the  defendant,  it  was  now  argued  by 
myfelf  for  the  plaintiff,  and  by  Serjeant  Che/hire  for  the  dc- 
feiylant. 

And  for  the  plaintiff  it  was  infifted,  that  the  Icflbr  of  !hc 
plaintiff  had  title  quacunque  via  \  for  if  John  Brown  had  only 
an  eftate  for  life,  he  was  only  intitlcd  to  a  fifth  part  of  the 
reverfion  \  if  he  had  an  eftate  in  fee,  he  was  intitled  to  a  third 
part. 

And  It  was  argued  that  the  leffor  of  the  plaintiff  ought  to 
have  a  third  part,  for  that  John  Brown  by  this  devife  took  an 
eftate  in  fee  ;  for  if  a  man  devifes  lands  without  limiting  any 
eftate,  the  devifee  paying  a  fum  in  grofs,  this  fliall  be  by  con-  t!owp.»5v.M«, 
ftruflion  an  eftate  in  fee.  This  is  fettled,  Bro.  Ttt.  Eflates  tl.    4'*  '  ^""• 

•  ^^      ^^  ^  r        1621.  i6ic, 

78.  Tit.  Tejlamentpl.  18.     Cro.  Eliz.  204.     3  Co.  {a)  Welloch    (s)  3  Co.ao.K 

and  Hammond,  6  Co.  16.  a.  Collier's  cafe,  (*)  2  Cro.  527.591.   li^Juttf' 
599, 600.     I  J/iJ.  38.     I  Rol.  834.//.  5.  and  in  many  other   J?*-  s.  c 

-  Hatg.  Co.  Lit* 

^ales.  ^.  k  o. «. 

Vin.  Abr.  Tit. 

And  though  In  this  cafe  the  devife  to  John  Brown  id 
vxg^I.per  annum  to  Eliz0ielh  St mfAmn^\k^t  life,  thmaJcct 

no 
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no  diiFercncc,  for  it  is  a  fum  in  grofs;  and  is  to  continue  dur- 
ing the  life  oi  Elizabeth  Scarf y  and  therefore  it  m\ift  be  in  fee, 
otherwife  the  eftate  dcvifed  might  determine  before  the  life  of 
Elizabtihy  to  whom  tlie  5  /.  a  ye.ar  is  payable. 

inTaV  37^'^'  *"  ***^  ^^'"^  ^^  ^^'^^  ^"^  /f>rr///^,  2  Cro.  415.  there  was  a. 
dcvife  to  his  fon,  and  if  his  three  daughters  outlive  his  fon 
and  his  heirs,  thejr  to  have  for  life  ;  and  then  I  give  the  fame 
to  my  fifters,  they  to  pay  61,  10  s.  yearly  to  the  MerehanU 
£  326  ]  Taylors  Company,  and  if  they  deny  payment  the  Company  la 
enter. 

(<r)  Go4b.  aSo.  It  was  adjudged  tliat  the  fiders  had  a  fee  ;  fo  {a)  2  Cnr* 
527.  2  Roll.  80.  S.  C.  Spuer  verfus  SpUeTf  a  devife  to  his 
wife  for  life,  paying  3  /.  per  annum  out  of  the  profits  to  Tbo* 
was  for  his  life,  and  if  {he  died  before  Thomas  to  his  fon 
Richard^  he  likewife  paying  3  /.  a  year  to  Thomas  for  his  life, 
and  20  /.  to  his  fifler».  Roll  reports  it  that  it  was  20  /•  yearly 
to  L»  for  Ufe  ;  and  it  was  refolved  that  Richard  had  a  fee,  for 
the  20  /•  is  a  .fum  collateral,  and  does  not  iflue  out  of  the 
land,  and  the  value  is  not  material  \  for  if  it  was  only  a  penny 
.  to  be  paid,  \t  being  a  collateral  fum  wliich  does  not  iflue  out 
of  the  profits,  the  devifee,  ihall  have  a  fee  \  Hwghton  faid  for 
this  reafon,  becaufe  the  devifee,  who  is  to  pay  to  L.  during 
his  life,  muft  have  an  eftate  to  continue  during  the  life  of  £• 
and  therefore  muft  have  a  greater  eftate  than  for  his  own  life^ 
for  L.  may  lurvive  him^ 

(0  3Keb.  692.  So  in  the  cafe  27  Car  2.  Read  verf.  HaUon^  {b)  ^Pott.  399* 
I*l!  S.  C^'""'  ^  ^^^*  ^5*  *  ^^f^  ^°  Rjuhert  his  fon,  upon  condition  tliat  he 
pay  5  /.  a  year  to  his  fifters,  the  firft  payment  to  be  made  at 
the  firft  of  the  ufual  feafts  which  fliall  happen  next  after  his 
death,  fo  it  be  a  month  after  his  deatli,  tliough  the  eftate  dq- 
vifcd  was  16  /•  a  yearj  yet  it  was  adjudged  that  Robert  had  a 
(f)  1  Sbo«w4f.  ^^^'  So  (f)  Lee  andWithers^  2  Jon.  107.  Pollexf.  545,  a 
devife  to  James  conditionally,  that  he  allow  his  fon  Nicholas 
meat,  drink,  wafliing  and  lodging,  during  his  life  ;  tho'  it  was 
urged,  that  the  word  allow  imported  it  to  be  out  of  the  profits, 
yet  it  was  refolved  that  it  was  a  fee« 

And 
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And  the  difference  is  only  where  the  payment  is  limited  to       de^^aw. 
be  paid  out  of  the  proiitSi  and  where  it  is  not  limited  \  for  this 
is  the  diilin£tion  taken  6  Co.  i6.  a.  in  Collier's  cafe,  a  devifc, 
paying  a  fum  in  grofs)  fliall  be  a  fee :  paying  therefore  20  /. 
yearly  fliall  be  only  for  life,  which  alludes  to  the  cafe  Dy* 
371*  b.  where  a  devife  to  the  wife  after  the  death  of  his  father, 
paying  therefore  to  tlie  right  heirs  of  my  father  40  /.  yearly 
during  her  life,  w^as  adjudged  only  a  devife  for  life.     So  it 
was  determined  in  the  cafe  of  Annejley  vcrf.  Chapman^  Cro.      I  3   7  J 
Can  157.     I  Jon.  211.  S.  C,  tliat  a  devife  to  hisfons,  and 
they  to  bear  part  and  part  alike  going  out  of  tlie  lands  for       _ 
life,  was  only  an  eftate  for  life. 

But  if  there  was  any  doubt  whether  this  claufe  gave  J. 
Brown  a  fee,  yet  it  would  be  removed  by  the  claufe  which 
fays,  that  if  the  eftate  to  be  fold  and  his  perfonal  eftate  will 
not  hold  out  to  pay  his  debts  and  legacies,  what  is  unpaid  ftiall 
be  paid  out  of  the  proportion  of  the  lands  given  to  William 
Brown,  J,  Brown  and  Geo,  Scarfs  for  a  devife  of  lands  to  pay- 
debts  and  legacies  will  carry  a  fee ;  fo  Dy.  37 1.  ^«  a  devife  of 
lands  to  a  man's  fifter,  except  my  manor  which  I  appoint  to 
pay  my  debts,  will  be  a  devife  of  the  manor  in  fee. 

So  a  devife  to  perform  a  man's  will,  and  to  pay  debts  and 
legacies,  was  refolved  by  all  the  juftices  in  C.  fi.  to  be  a  fee. 
Bend.pL  66.  And  fo  it  was  decreed  in  Chancery,  i  Ca.  Chau^ 
196. 

And  afterwards  in  the  famd  term  judgment  was  given  for 
the  plaintiff  by  the  whole  Court;  for  the  Chief  Juftice  faid, 
that  they  were  all  clearly  agreed  in  their  opinions,  that  y* 
Browne  had  by  this  devife  an  eftate  in  fee  upon  the  whole  of  y  ^ - 
the  will  5  though  if  it  had  been  put  upon  the  firft  words  only, 
faying  5  /.  per  annum  to  El.  Sgarf^r  her  life,  they  had  not 
b  een  all  fo  clear  in  their  opinions. 


3*7 
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Cafe  166. 


In  in  a^ien 
«pon  theftatute 
1}  Cd«  1.  for  a 
fhhtiy,  it  ou^ht 
t»  appear  that 
the  pf»in tiff  hu 
the  wkade  pro- 
perty w  the  no- 
Mty  of  which 
the  robbery  wat 
eommiited  ;  or 
oiherwifc^  if 
•ntirc  dimaget 
be  givcfl»  it  wiU 
be  bad  m  fsM. 
3  Sac.  Abr.  70. 
%  Sawid.  379. 
a  Keb.  Si  I. 
5.  C.  Vin.  Abr. 

pi.  15. 

(tf)  1}  Edw.  s* 

4at.  1.  c.  6. 


CiPtl^.  T47. 
5  Bic.  Abr.  70. 

2  K»y»    504.. 

3  Com. Did.  477. 
3  Mod.  %SS. 


William  Vaifey  v/r^^  Hundred  of  Whifton  in 
Com.  Glouceft.     In  C.  B. 

^'nr^HIS  was  an  aftion  upon  the  ftatute  13  EJ.  i.(/T}m  which 
-*■  the  plaimifF declares  deplacito  quodquidam  malefaifor^^  l^c* 
in  qmfdam  Jolxinnem  Goodman  W  Robertum  Capell  firvien*  i^pus 
quet  infulC  feccY^  &f  67  /.  confifietf  de  divirftt  ptcils  muri  cufi 
vocaC  guineas,  IS  divetfu  pedis  auri  cttfi  vocaf  half  guineas  de 
dcnar^  ipfms  GuP  Faifiy  propriis  in  manibus  tsf  cnjiof  pnsi  •  Jo* 
haunts  invenf  exijlen^y  ac  vigiuii pedis  auri  cuji  vocaf  guineaSj  in 
wanibtts  fa*  cujlodia  prad*  Roberti  invent  exijlen*^  de  eifdem  Jc^ 
hanne  tf  Roberto  filonice  ceper\  afportaver*  tsf  abduxef^^  (sfc.  in 
Domini  Regis  nunc  contempt'  isf  grave  damnum  ip/ius  Gulielmi 
V  contra  form*  Jlat*  i  faT  unde  idem  IVillielmus  qui  tarn  faTr.  quei^ 
quare  cum  quidam  malefa^of^^  iSc*  utpriui. 

Upon  not  guilty  pleaded  a  verdi£l  was  found  for  the  plain* 
tiiTt  and  damages  were  aflefled  at  88  A 

And  now  Serjeant  Chejbyre  moved  in  arrcft  of  judgment^ 
for  that  the  plaintiff  had  declared  only  for  67  /•  ut  de  denar^ 
ipifiui  Willielm  pnpriiif^  hut  it  does  not  appear  hy  the  decla- 
ration that  the  20  guineas  were  the  money  of  the  plaintiff; 
for  though  they  were  in  the  poffeffion  of  his  fervant  (which, 
when  the  mailer  is  prefent,  is  fufHcient  to  ihew  that  they  are 
the  mafter's  money,  for  the  pofleOion  of  the  fervant  is  the  pof« 
{effion  of  the  mailer,  ( i )  where  the  mailer  is  pfefent,)  yet  it 
is  not  of  confequence  that  they  are  the  money  of  the  mailer 
who  was  abfcnt,  and  tlierefore  intirc  damages  being  given^  it 
will  be  bad  in  toto. 


(i)  It  was  dccerxnincd  in  the  cafe  of 
Combes  V.  Bradley  Hundred^  reported  in 
4  Mod.  503.  Comb.  263.  Holt.  57. 
12  Mod.  54.  that  if  a  man  delivers  mo- 
ney to  a  fervant  to  carry,  and  he  is  rob- 
bed of  it,  the  fervant  may  maintain  an 


adion  agatnil  the  hundred,  and  declare 
that  he  was  pofTcffed  ut  de  b^isfuis  pr^ 
frits  ;  yet  the  maftcr  is  not  diveiled  of 
his  property,  for  he  may  bring  an  adioo^ 
if  he  pleaies.    Infra  p.  627. 


Afterwarda 
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Afterwards  the  Chief  Juaicc  faid,  that  all  the  Jufticcs  were      Xv  "liToIT 
•greed  that  the  plaintiff  inttft  have  tlic  property  in  the  money      Hw^»«»». 
of  which  the  robbery  was  committed ;  and  he  and  Tracy 
thought  that  it  did  not  appear  here  that  he  had  the  property 
in  the  io  guineas.     But  Bleticoe  and  Djrmer  being  of  the 
contrary  opinion,  judgment  was  not  arrefted. 


Thomlinfon  verf.  Arrifkin.     In  C.  B.  Cafe  167. 

# 

THIS  was  an  aftion  of  trefpafs  for  taking  away  and  An  award  held 

detaining  tlie  wife  for  four  months  aguinft  the  confent  ft^d'ing  fomc 

of  the  plaintiff  her  hulband,  per  quod  covfortium  amifit,  l!fc.  ^^|^^f"^^° , 

The  defendant  after  imparlance  quoad  vi  ^  arviis  pleaded  not  Vm.  Abr.  Tit. 

,        ,  •    .     ,  f      c^  ArhttramtnU^ 

guilty,    quoad    refid'    tranfgr*     dich    aBion      nsn      (JJc.    quia    (q^)  pi.  %%. 
dirit  quod  tranfgr'  prad"  unde  pr^iP  quer'  fuperius  fe  tnoJo  quel'    ^^  »•)  P  •  3** 
faEf  fuit    tarn    per    ipfum     def    qunm    per  quendjm    Hug^ 
Martin f  quodqu^   pojl   iranfgr*   pr^d'  ^    ult"    conM    (v/z.) 
27   May  5   Geo.   the  plaintiff  the  defendant   and   H.  Mar-      j  ^^9  ] 
tin  fubmitted  to  the  arbitration  of  R.  Wallas^  H.   Wallas  and 
H.  Richard/on^" ad  arbitrand'  de  tratijgr'  pntd!  inter  quer'  &  eof- 
dem  def  &  H.  Martin  W  de  diverfisfea'  inde  inter  eos  tunc  pen-- 
derf^  l^  illi  prima  Jun*  5  Geo.  arbitraver'  quod  def  en'  H  H.  Mar^ 
tinfolverent  quer'  aut  oferrent  to  his  ufc  7  L/up^r  tertium  diem, 
Jun'  ar  duasintegr^  tertias  parf  omnium  cttfiag*  ipfius  quer^  in  V 
circa  JeEF  prat  folubir  tarn  attorn'  quam  ballivfuis  pojlquam  hiila 
indeprodu^  forHy  iSc.  quas  7  /.  tlicy  tendered  on  the  3d  of 
7//«^,  and  the  plaintiff  rcfufed,  quodque  nuUa  billa  cujlag'  huc^ 
ufqucproduSFfuit,  ifTc.  To  which  the   plaintiff  dtmurred,  and 
(hewed  for  caufe,  that  the  plea  was  pleaded  in  bar  of  the  ac- 
fion,  whereas  it  fhould  have  been  in  barram  ulteriot'  manutentiorf 
aaiort  iir^  and  the  defendant  joined  in  demurrer,     y^nd  it 
was  infifted  for  the  plaintiff,  firft,  that  this  award  is  not  a  bar, 
for  that  the  fubmiffion  was  only  de  tranfgf  inter  quev'  EsT  dtfen* 
W  quondam  Hug'  Martin  fa*  de  diverfsfeff  inter  eos  tunc  penden\ 
Irhich  could  not  extend  to  a  fuit  againft  the  defendant  only ;  and 
though  it  is  averred,  quod  tranfgr'  unde  quer'  fe  querif  faEl'  fuit 
tamper  tiug  Martin  quam  per  defen\  that  is   impofTibic,  for 
though  H.  Afjrtin  might  have  been  atding  to  the  <jefcncl.iRt, 
n  ^  ^nd 
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^'a«'^*'**'*  *^^  '^^  trefpafs  (a)  all  arc  principals,and  may  be  charged  either 
(fl)infnip.6«i.  jointly  or  fevcrally,  yet  the  declaration  charges  the  defendant 
for  a  particular  fad  of  his  own,  {viz,)  that  he  took  the  plain- 
tiff's wife  (^prr  quatuor  tnenfes  det'wuit  ist adhuc  detinety  and  the 
detainer  by  the  defendant  could  not  be  committed  by  H.  Mar^ 
tin ;  therefore  the  fuit  againft  the  defendant  for  that  fad 
could  not  be  a  fuitfV//rr  rou  dependert. 

Infra  p.  547.  Sed  non  allocatur  \  for  the  fubmiflion  fliall  be  conftnied  to 

be  of  all  a£lions  between  tliem,  or  any  of  them* 

Secondly,  It  was  infifted,  that  the   awsrd  being,  that  tlie 
defendant  fhould  pay  two  thirds  of  all  the  plaintifF's  cods  to 
his  attorney  or  bailiff  in  bf  circa  JeEf  prad"^  is  altogether  Un- 
certain ;  for  though  aa  award  to  pay  cofts,  to  be  taxed  by  the 
^•)»Keb.33i*^  prothonotary,  has  been  allowed,  (1)1  Sid.  358.  [a)  yet  here 
An  award  to        "^  pcrfofl  IS  named  who  is  to  tax  the  cofts  ;  and  therefore  an 
pay  co(i«  10  be      award  to  nay  cofts  of  fuit  in  an  inferior  court  is  void,  i  &/i. 

U».d  by  the  .    . 

Protlioiioiary,       75.     Aiul  here  it  is  to  pay  cofts  to  the  bailiff;  and  therefore 

lield  cQod* 

6  Mod.  195.        is  like  the  cnfe  in  3  Lev*  413.  to  pay  all  rcafonable  expences 
An'awarVto^^   in  fuch  a  fuit,  which  was  holden  to  be  void. 

pay  cofts  of  foit 

AH   en  inferior   court  it  void.  ^ 

An  eward  to  Scd  noH  allocatur  \  for  an  award  to  pay  cofts  in  fuch  a  fuit 

•*ruic°isVrffi-      w  fufKcient,  without  faying  any  thing  more,  for  they  may  be 
«ient.'cr«.Car.   afccrtained.  (2)  Vide  2  Vent.  242.     3  Lev.  i8. 

,  Tliirdly,  The  award  is  on  one  fide  only  -,  for  it  direfts,  that 

7  A  and  cofts  ftiall  be  paid  by  the  defendant,  and  direAs  no- 
thing  as  to  the  plaintiff,  nor  does  it  fay  that  all  fuitSy  &r.  (hall 
ceafe,  or  that  this  UnW  be  in.fatisfadion  of  the  plaintiff's  de« 
mandS)  or  any  thing  to  that  zStGt ;  and  though  an  awards 
I  Roll.  k\>rASV  which  exprefTes  that  it  was  made  de  i^fuper  pramijfis^  may  be 
conftrued  to  be  made  in  fatisfa£lion  of  all  differences  or  de« 


( I )  ^  Id  ceYtum  eft^  qwd  certum  rtddi  fcuft.^^ 

(2;)  The  proper  officer  of  the  court    tax  the  cofts  of  a  reference,  and.  the 
may  tax  them.     Barnes  56.     In  the     Coart  fapplied  the  omiiEoo  by  order* 


caic  q\  Dudley  v.  Netdefold^  reported  in    iog  the  nailer  to  do  it. 
z  6tr.  737*  00  one  wji»  appointed  lo 


mandty 
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mands,  yer  tliis,  being   only  averred  by  the  plea,  (hall  not  be  Thom*.i»soh 
conllrued  in  fuch  a  manner. 

Sed  non  allocatur  ;  for  here  the  award  is  a  parol  award,  in  '" '  P*"**  '•f*^* 

r  »  the  fery  word! 

which  the  very  words  need  not  be  exprefled,  but  the  efFecl  need  not  beei- 

and  fubftancc  of  it ;  and  therefore  when  it  is  fald  ^od  ar»  f^^  ^^nj)  ft,^*  ' 

titraf  de  Isf  fuper  pramijfts  arbitravet^  W  determinaver' ^  it  is  ^"^^"H^^^^ 

tantamount  to  faying,  that  the  arbitrators  for  the  conclufion  of  Caiih.  157. 
all  differences  between  the  parties  accorded,  Uc. 

And  tlicreforc  judgment  was  given  for  the  defendant. 


Wall  verf.  Fulwood  &  al.'     In  C.  B.  Cafe  x6z. 

THIS  was  an  aAton  oftrefpafs,   quod  19  Sept.  3  Geo,    An  arKumenta- 
The  defendants  vi  £sf  armis  un' fpadon'  qtiet'  ahfquf  caufd  ^JJ^P^  "  "**' 
rattonabili  ceper^y  peratffer%  fugaver'  V  imparcaver\{i  fpadorC    5  Com.  Dig.  70. 
fi€  itnparcaf  per  fpatium  trium  dlerum  dethiuer\  tiecrion  xo  Sept» 
3  Geo,  un*  aP  fpadotC  quer*  ceper*  t^  abduxer** 

The  defendants  quoad  vi  &f  armis\  necnon  tof  tranfgr*  in  nar* 
prad^  mentionaf  prater  caption\  percujfton* ^  fugatiorC  ^  imparca* 
tioff  un*  fpndon*  fuper  19  diem  Sept.  ISfpadorCJic  imparcai  per 
fpatium  trium  dierum  det€ntion\  mn  cut' ;  W  qidoad  urt  fpadorC 
i^ius  qu(f^  caption^ ^  percujfiotf ^  fugatiorC  isf  imparcatiotf  fi  fpa^  [  3^'  ) 
don^  UP ftcimparcaf  per prad*  fpatium  trium  dierum  in  nat^ prad^ 
mentiouat*  ptr  eofdem  defen*  fieri  fuppofif  dicunt  quod  ante  praiP 
tempus  quo,  t^c.  Ricardus  Fulwood  was  feifed  in  fee  of  Chejler 
CJcfty  and  tbat  for  damage -feafant  there  the  defendants j^arfi)/i' 
prad^  ceper ,  tsfc. 

The  plaintiff  replies,  that  he  is  rcftor  of  Renflinch  in  the 
county  of  Worcejler,  of  which  reftory  a  meffuagc  and  fifty 
acres  of  land  are  parcel  \  that  in  the  parifli  of  Renfiinch  qui^ 
dam  campus  exiftit  conftfietP  in  part*  de  terr^  arabiP  in  parP  di 
prato  vocaP  Wefifield  de  quo  Chefter  Clcfe  in  quo,  i^c.  is  parcel ) 
that  the  re£lors  of  the  faid  reftory  have  time  out  of  mind  had 
righn  of  common  in  that  part  of  IVefifield  called  the  Arable 
Part,  of  which  Chefer  Clofe  in  quo,  i^c.  is  parcel, /r^  omnibus 

averiis 
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Wat  t  *•.  averih  C9?  nahiP  in  l£  fnper  mcjp  faT  quinquaginta  acf^  praJ* 
/evan*  bf  cuhan*  in  quolibet  anno  quo  campus  pr^tff  cum  grano  in 
debito  tempore  fecundum  confuetud^  agrictdtur*  ibidem  feminaffuit 
a  tempore  quo  tot*  gran* ftc  femitiat*  afportaf  fuif  quoufque  aliqua 
pars  campi  prad*  cum  grano  refeminaf  fuit*^  V  in  anno  quojacet 
frifcm  ki  ad  Worcef  per  tof  anif  ilF^  quod  anno  tertio  Geo.prad* 
Wejljield  in  pari*  K)Ocaf  pars  arabilis  inde  am  gram  feminaffuit 
^  ante  prad*  tempus  quo,  isfc.  nullum  grar^  in  eodem  campo  rema- 
nen*  fuit  per  quod  quer^  pofuit  fpadon*  prad*fuper  meff*  H  quin- 
quaginta  acr^  terf^  pned*  lexand^'  H  cuban*  in  Chefter  Clofe  ad 
co*iafua  ibidem  utenda^  fcfr. 

The  defendant  rejoined,  quodfex  acr*  tert^  vocaf  Pratts  Na- 
than pfope  Radford  Bridge  funt  parceF  de  Wef field,  l^annofe- 
cundo  Geo.  cum  grano  feminat*  fuer*  H  tempore  quo,  6fr.  duo  ca^ 
re^at  viciar*  eodem  anno fecundo  fenunai  fuet^  remaneh*  inpr^JC 
Jex  acr*  terr^,  isf  duoV  careSlat*  ilPfic  remanerf  quet^  de  injuria 
propria  pofuit  prad*  fpadon*  in  Chefier  Clofe  prad*. 

To  which  the  plaintifFdcmurrcd,  and  the  defendant  joined 
in  demurrer. 

Anditwasinfiftcd,  that  the  rejoinder  wasbad,  for  that  the  re- 
joinder ought  to  anfwer  to  the  replication  which  prefcribcd 
for  common  in  Wefifield,  of  which  Chefter  Clofe  in  quo,  (s^c.  i( 
parcel,  a  tempore  quo  tct*  gran*  afportat*  fuit  quoufque  aliqtia  pars 
campi prad^  refeminaf  \  if  the  defendant  would  not  traverfe  the 
prcfeription,  but  only  the  time  of  ufmg  his  common,  he  fliould 

l  33^  J  h2L\^  AtmtA  quod  tof  gran*  ^(jr/^?/'y«// j  upon  which  the  iffuc 
Would  have  been  well  joined  ;  or  afterwards  upon  fuch  an 
inducement  as  this  fhould  have  traver fed /i^f/f^ar^tfM//^/^ 
gran* fuit  afportaf  j  for  the  iffue  was  upon  the  affirmative  and 
the  negative,  and  one  ought  to  be  commenfurate  to  the  other, 
but  here  the  denial  of  the  defendant  is  not  fo. 

Secondly,  The  rejoinder  of  the  defendant  is  not  a  direA 
denial  of  tlie  matter  allcdged  by  the  plaintiff,  but  bj  inference  \ 
the  plaintiff  fays,  that  sU  the  grain  was  canied  off  the  gvound : 
The  defendant  fays,  that  Pratfs  Nathan  was  parcel  of  the 
field  where  two  loads  of-vetches  remained ;  this  h  evideiice» 
snd  by  confequence  infers,  that  aU.the  grain  ynA  not  cairiad, 
but  i^-not  a  dired  /negative  to  the  matter  alledged  hj  the  plaia. 

tiff  I 
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iflF;  and  a  plea  which  U  argumentative  Is  not  good.  li)Co.      j^^^^  ^* 

r  .  r\  f      /    %  ^  f  O  *     /  FtoLWOOD. 

Lit.  303.  a.  Dy.  357.  t.  {a}  relv^  ttj.  ^^)  ,  Brownl. 

ft2i.    I  Bu'.ft. 
114.  S.  (V    March,  m;.    Sar.  86* 

Thirdlf)  If  tills  is  a  negative  t6  the  ^laintifi^s  affirmative, 
'then  the  defendant  ought  to  have  concluded  to  the  country ; 
for  when  there  is  a  dire£l  negative  and  affirmative,  there  is  a 
full  iffiie,  and  the  condufion  ought  to  be  to  the  countrj. 
Telv.  137.  (*)  f  &«m/.  33^     2  Saund.  190.  (0  ^Vs^r"'* 

(OiMod.iSg. 
%  Kfb.  70^.  S.  C.  Rayn.  ^t.  I  Sii  115.  i  Kcb.  759.  yiS,  St  C.  Ct^.  Car.  164*  Djct  tfti.  a. 
iSaUciOS. 

Fourthly,  The  plaintifF  cannot  anfwer  any  thing  to  this  re- 
jcMuder,  for  if  he  fays,  that  two  loads  of  vetches  did  not  re- 
main upon  Pratt s  Nathan  tempore  quo^  (fc.  this  would  be  a 
departure ;  for  by  his  replication  he  had  faid  that  all  the  grain 
was  carried  out  of  all  the  field,  now  that  it  was  carried  out  6f 
one  part  only;  and  if  it  Wjere  found  that  the  two  loads  of 
vetches  were  carried,  this  Verdi£t  would  be  immaterial,  for 
there  may  be  grain  growing  on  other  parts  of  the  field. 

(i)    An  argumekitatire  plea  (hall  be  aided  by  verdict  Oi  cHi 
a  general  demurrer.     Al.  48. 


Mudge  ver/.  Mudge.     In  Ci  B*  Cafe  16^. 

THE  following  cafe  was  referred  by  the  Lord  Chan^  AcoveMnntho' 
cellor  to  the  Judges  of  the  Common  Pleas  for  theit  J^uonrto«y 

OpmionS*  ^  aftarwatda  by 

th*  death  df  the 
€OfttUAkai,  to  vbdm  the  covensntfee  iHral  hfeSr.    Vili.  Abr.  Tit.  CavMjar.  (Oa)  pL  10. 

Edmund  Mudge  by  indenture  dated  the  30th  of  January^ 
i$92.  between  himfelf  on  the  one  part,  and  Joan  Mudge  his 
wife  of  the  other  part,  for  natural  love  to  the  faid  Joan  Mudge 
his  wife,  by  thefe  prefents  doth  givci  grant  and  confirm  unto 
the  HA  Jcah  Mudge  all  that  his  fotxrth  part  of  Averges^  lie.  . 
part  of  the  manor  oiling* s  Bar/ufeUih  thctounty  of  De%^n^ 
for  and  during  her  naturallife,^  and  after  her  deccafe  unto 
William  Mudge  his  fon^  and  to  his  difpofing,  all  tliat  his  right, 

Vol.  I.  A  a  Js*^.. 
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Musct  «r.  f^c.  m  the  prcmifles,  that  he  the  faid  Edmund  Mudgf  ftandeth 
feifed  and  poflefTed  of  in  an  inheritance  in  lee-Cmple ;  but  ii 
it  happen  that  the  faid  WiHiatn  Mudge  die  without  iflue,  then 
the  inheritance  (hall  remain  to  Joan  Mudge  znd  her  heirs,  to 
have  and  to  hold  the  faid  granted  premifles  unto  Joatt  JUudge 
for  IifC|  and  after  her  deceafe  to  William  Mudgey  and  to  his 
difpofing ;  but  if  he  happen  to  die  without  iifue,  then  to  Joan 
Mudge  his  wife  and  her  heirsj  to  be  holden  of  the  Chief  hofcA 
ofthefee. 

And  the  faid  Edmmid  Mudge,  for  himfelf,  his  heirs  and 
aOigns,  doth  covenant  and  grant  to  and  with  the  faid  ^oan 
Mudge  his  wife,  and  IViUiam  Mudge  his  fon,  their  heirs  and 
afligns,  that  the  faid  Edmund  Mudge,  notwithftanding  any 
z€t,  &^:•  is,  and  at  the  time  of  executing  of  an  eftate  of  the 
premiflcs  unto  the  faid  Joan  Mudge  his  wife,  and  to  the  faid 
William  Mudgehis  fon,  and  their  heirs,  fliall  be  feif'Kl  of  the 
demefnes  as  of  fee,   to  them  and  their  heirs,  of  and  in  the 

C  334  ]  premiflcs,  without  any  ufe,  Wr,  to  alter,  t^c.  and  (hall  con- 
tinue and  be  fo  feifed  thereof  until  an  eftate  of  and  in  the 

*  premiflcs  (hall  be  lawfully  executed  unto  the  faid  Joan  Mudge 

and  William  Mudge  their  fon,  and  their  heirs  ;  and  that  the 
faid  Edmund  Mudge  now  hath  good  right  and  title,  ^r.  to 
convey,  tsTr.  and  that  the  faid  John  Mudge  and  William 
Mudge  fliall  and  may  from  time  to  time  quietly  enjoy,  and 
without  the  let,  &r.  and  that  the  faid  Edmutid  Mudge,  his 
hbirs  and  afligns,  fltall  and  will,  at  the  cofts  of  the  faid  Joan 
Mudge  and  William  Mudge,  their  heirs  and  afligns,  at  any 
time  in  five  years  do  any  further,  i^c.  for  the  better  aflfuit- 
ance,  bV. 

Two  queftions  arofe  upon  this;  Fir  ft,  whether  any  and  what 
eftate  arofe  to  Joan  Mudge  ?  Secondly  whctlier  the  covenant 
was  a  binding  covenant  ? 

It  was  infifted,  that  this  amounted  to  a  covenaQt  to,ftsuid 

feifed  to  tlie  ufe  of  Jean  Mudge  for  her  life  }  for  though  a 

man  cannot  covenant  with  his  wife,  Co.  Litin  iii.n.  yet  this 

S.^f'o.  ^.  *^^    deed  Ihall  be  conftrucd  to  be  a  deed  poll,  as  was  holcjcn  in 

4  M(^d. 
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4  Mod.  261W     Show.  Caf.  Pari*  140.     Then  when  a  man  by       M»»g»  it. 

deed  poll  covenants  with   his  wife,  and  fVUliafn  Mudge  and 

his  faeirS)  though  the  covenant  be  void  ^s  to  the  wife,  it  (hall    g^  „  .^  ^^^  ^- 

be  a  good  covenant  with  ff^i/Iiam  Mudge  the  fon,  with  wlwm 

the  father  riiight  make  a  covenants     So  if  a  covenant  be 

entered  into  with  a  man  and  hls^wife,  the  hufb^iid  may  de« 

clare  upon  the  covenant  to  him  only  ;  and  by  the  fame  reafon 

the  coreiiant  hete  made  with  the  wife  and  the  ion  (hall  be 

conftrued  to  be  a  covenaht  with  the  fon  only.     2  Cro.  383* 

2  Mod.  2l')» 

Then  if  Edmund  Mudge  by  deed  poll  covenants  for  himfclf 
&nd  his  heirs,  with  his  fon  and  his  heirs,  that  he  grants^  re«* 
leafes  and  confirms  the  tenement  in  queftion  to  the  ufe  of  his 
wife  for  life,  and  afterwards  to  his  fon  ;  and  if  he  dies  with-* 
out  ifiUe,  to  his  wife  aiid  her  heirs ;  ^nd  covenants,  that  he 
is  feifediand  will  continue  to  be  feifed  till  an  eftate  be  eze« 
cuted  to  them  and  their  heirs  \  this  ihall  be  conftrued  as  a 
covenant  to  ftand  feifed,  Wr.  for  it  i»  evident,  that  the  eftate   ^  . 
Was  intended  for  the  wife,  bfc%  and  words  which  cannot  othei^  cannot  other- 
wife  take  cffeft,  (hall  amount  to  a  covenant  to  ftand  feifed.    SaIi**ioy«to 
(0)31^.370.372.     if?)  2  Lev.  126.     2>/.  los.S.  a      \^^^^^^^ 

I  Vera.  141* 
(itf)  Cirth.  307.  ft  Locw.  1^05. S.  Q.    {b")  PoU.  513.   %  Show,  t r.  S«  C 

But  on  the  Other  fi^e  it  was  Infifted,  that  this  was  intend-     [    335'  ] 
cd  as  a  grant,  and  being  a  void  grant,  the  covenants  afterwards  ^ 

that  he  was  feifed,  and  for  quiet  enjoyment,  and  further  aflTu- 
rance,  (hall  not  be  conftrued  as  a  covenant  to  ftand  feifed* 

3  Lev.  306* 

And  it  Was  agreed  by  all  the  Judges  of  Ac  Cotnmon  PlcaS| 
that  no  ufe  arofe.tp  Joqh  Mudge  By  this  deed. 

And  ds  to  the  covetiant,  they  all  delivered  their  opinions, 
that  the  covenant  was  good  in  its  creation,  but  afterwards  by 
the  death  oiSdmund  Mudge  was  extingui(hed,  the  covenantee 

being  the  heii;  of  the  covenantor^ 

/  •        »  • 

A  a  2 
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Cafe  170.  Sir  Edward  Bcttifbn  vtrf.  Savage. 

Upon  a  writ  of  A    Prohibition  ( i )  was  granted  to  the  EcclefiafUcal  Court, 

after  jJ.gmenc  /^  upon  a  libel  there  againfl  the  plaintifT  and  fome  other 

pr^ohibutVr  Juftices  of  the  Peace  in  the  county  of  Kenty  for  a  difturbance 

pi.intiff  fli  II  made  by  them  in  the  parifli  church  of  Chifleburfl  in  the  time 

have  hit  codf.  r    i-    -         i-       ^  r  «.  i  i  •../»•«     ■ 

Vin.  Abr.Tir.  of  divine  fervice }  upon  a  ruggeitiony  that  the  plaxntm  atted 

39!  aCom.Vig.  ^  a.  Juftice  of  tlie  Peace  in  fuppreffing  a  riot  made  by  fcveral 

p.  542.  Str.  81.  pcrfons  in  the  faid  church,  for- which  the  rioters  were  indi£t- 

Fort.  349.  ed  at  the  Kent  ai&zes,  and  found  guilty. 

And  after  declaring  in  prohibition,  the  defendant,  quoad 
any  proceeding  fincc  the  writ  of  prohibition  delivered,  plead- 
ed not  guilty,  {!f/ror«/^//'^a^r;M/' demurred ;  and  judgment 
was  given  for  the  plaintiff  upon  the  demurrer ;  and  upon  a 
writ  of  enquiry  for  the  damages  in  that  iflTue  the  jury  found 
1  d.  damages  :  And  it  was  now  moved  by  Serjeant  If^hitaierf 
that  the  pjaintiff  might  have  his  cofts ;  for  when  a  plaintiff  in 
prohibition  recovers  damages,  he  (hall  alfo  have  cods,  i  Ral. 
516.  575.     Cro.  Car.  559.     I  Jotin^/^T.  S.  C. 

If  iffue  bejoined,  whether  the  defendant  has  proceeded  fince 
the  prohibition  granted,  »nd  a  verdid  be  foundfor  the  plaintiff, 
W  »Show.  56.    th^  plaintiff  (hall  have  damages  (a)  2  Jon.  118.     Ray.  387, 
[  336  /]       S.  C.  I  Vent.  348.  350.  S.  C.  It  was  refohred  that  tlie  plain- 
tiffin  prohibition  ihould  have  his  cofts  where  the  judgment 
was  by  default,  and  100  /•  damages  found  thereupon  in  In* 
land,  and  though  it  was  faiij  by  the  Court  that  it  was  not  ufaal 
after  judgment  in  prohibition  to  proceed  to  execute  a  writ  of 
^inquiry,  yet  it  is  admitted  that  if  a  Mrrit  of  inquiry  be  executed, 
and  tha  jury  thereupon  give  damages,  the  plaiutiff  (hall  have 
his  cofts. 

And  it  appears  by  the  cafe  in  C.  B.  Pafch.  $W*ti  AI.  tliat 
where  a  writ  of  inquiry  was  executed  after  judgment  by  dc- 


(i)  By  the  ftat.  8  (^  9  ^.  3.  c.  1 1.    if  he  has  jadjment  after  plea  or  de- 
f.    3.  in  all   fuics    upon    prohibition,     murrer, 
cofts  fliall  be  allowed  to  the  plaintiff, 

fault 
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fault  in  prohibition,  that  in  fuch  cafe  the  plaintiff  (ball  have   Bbtthoh  v. 
his  damages  and  cofts*     3  Lev.  360. 

And  the  Court  was  of  opinion  that  the  plaintiff  (hould 
have  his  cofts,  and  a  writ  of  error  was  brought  in  the  King's 
Bench,  and  the  judgment  was  affirmed,  and  afterwards  a  writ 
of  error  in  parliament }  but  there  was  no  proceeding  there- 
upon, upon  my  perfuafion  that  it  was  reafonable  and  agree- 
able to  the  authorities  in  law,  that  the  plaintiff  ibould  have 
coils. 


A.  J 


3jy 
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Cafe  171.     Scott  vl^r/.    Alberry.      Intr.  Trin,      3   Geo, 

Rot.   usSf 


THIS  was  an  aSion  of  cjeflment  upon  the  dcmifc  of 
John  Scrape  fof  Lands  in  Waliham/icw  in  the  county  of 

EJfex. 


Adeviftof  all 

bi«  eftate  whatr 

foever  sompre* 

kendi  all  that  t 

man  hai,  real  or 

pcrfonal;  and 

when   there  ii  %    furrendtr   to   the    nfei  of  bis  vilf,  i  copyhold  eftate  will  fall  pnder  the  fainv 

conftruaion.    a  Eq.  Abr.  )oi.  pi.  19.  S.  C.     3  Atl(.  493.     i  Bon.  43.     3  Qarr.  i6ai.    Via.  Abr* 

TiUfUvifi,  (T.  t.)pl.  14. 

The  defendant  pleaded  Not  Guilty,  and  at  the  EJex  ailifes 
before  Juftice  Powis  a  fpecial  verdift  was  found  to  this  effc£k  : 
That  Jumes  Scrape  was  feifed  in  fee  of  the  lands  in  queftion, 
being  copyhold  held  of  the  mapor  of  Waltbatn  Holy  Crofs^  an4 
op.  the  5  th  of  Ji4ne  liJps*  m^de  a  furrender  in  the  Coiirt  of 
the  f^id  Manor,  ad  tales  ufus^  intention,  (sf  fropofita  qual.  futr^ 
euftforent  per  tejlawent.  isf  uU*  voiuntat*  fuapt  infcript.  limitat. 
iecldrat.  i^  exprejf. ;  that  he  made  his  will  op  the  i6th  of  A  fay 
1694,  and  thereby  deyifed  in  thefe  words,  Js  touching  the 
tvorid/y  e/latf  ii  hath  pleajed  6W  to  beftow  upon  wfj  I  givi  the 
fame  in  manmer  foUoiving^  Item,  I  give  to  wy  Coufn  Thomas 
Scrape  all  that  my  parcel  of  land  lying  in  Waitham  Abbey  (^*- 
ing  the  lan4f  in  qurjlion)^  Item,  I  give  toptyfaid  CcnfinThom2!$ 
Scrape,  my  wearing  apparel,  linen,  bcoks^  with  all  other  pty  r/laU 
fvharfoever  and  tvherefo^ver,  not  herein  before  given  and  bequeath^ 
/d,  and  him  the  faid  Thomas  Scrape  /  make  the  file  executor  of 
fhis  my  will fqr  perfornuiig  iie,Jame^ 


th9\ 


mtf/ 
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Thomas  Scrape  was  admitted,  and  afterwards  dcvifcd  to  Ac   5cott  v. 
leflbrof.the  plaintiff  and  his  heirs,  and  if  Thomas  Scrape  hj 
this  devife  had  an  eftate  for  life  or  ih  fee,  was  the  queftion. 

And  the  Court  took  notice  that  by  this  fpecial  verdi£t  it 
is  not  found  that  the  defendant  had  any  title  as  heir  at  law  or 
otherwife,  and  then  the  leflbr  of  the  plaintiiF  being  admitted, 
he  ought  to  recover  againft  him  who  had  no  title. 

And  this  was  admitted  by  the  Counfel  for  the  defendant, 
and  therefore  he  would  have  moved  to  amend,  but  was  re- 
(trained  by  this  doubt  in  point  of  law. 

And  therefore  the  Court  heard  Counfel  as  to  the  queftion 
on  the  will ;  and  Serjeant  Selby  argued.  That  Thomas  Scrape 
had  by  this  devife  an  eftate  in  fee ;  for  it  appears  that  the   %^^^  p.  j^^. 
teftator  intended  to  difpofe  of  all  his  eftate  \  as  to  the  worldly 
eftate,  tic.  I  give  the  fame  asfiilows^  and  though  a  devife  to  a 
man  generally  pailesonly  an  eftate  for  life,  yet  when  the  de- 
vifor  adds,  that  he  intends  him  all  his  eftate  whatfoever  and 
wherefoever,  this  carries  him  a  fee.     Where  a  man  devifed  all 
his  eftate  to  his  wife,  it  was  adjudged  flie  had  a  fee.  (a).  J    («)  Style,  sSs« 
RoL  834.  /.  12.     So  3  Mod.  45.     So  in  the  cafe  of  The  Earl  *93» 
rf  Bridgwater  verf.  The  Duke  of  Bolton^  a  devife  of  all  his  real 
and  perfonal  eftate  was  holden  a  fee.   i  Salk.  {b)  236.     So  in    ^^^  Hoit.  %%u 
Hopewell  and   {c)  Jcilandy  i  Salk.  239.    the  devife  was  of   ^  ^J^'^AbJfiyT. 
his  manor  of  S.  if  his  daughter  died  without  iflue,  to  hisbro-    pl*  i7* 
ther  and  his  heirs.     Item,  I  give  to  my  brother  all  my  lands ^  te-    164. 
nementSf  and  hereditaments.     Item,  /  devife  all  my  goods^  chat-' 
telsy  money ^  debts  ^  and  whatfoever  elfe  I  have  in  the  world  not  fo* 
fore  difpofed  ofj  to  my  brother  A.  paying  my  debts  and  legacies  \ 
and  though  the  laft  claufe  was  coupled  with  perfonal  things, 
yet  it  was  refolved  that  thcfe  words,  whatever  elfe  I  have  in  the 
wprldf  gave  the  fee  and  inheritance  of  all  his  eftate. 

To  which  the  Counfel  for  tlie  defendant  anfwercd,  that  the 
cafe^  mentioned  were  confiftent  with  the  prefent  cafe,  thougk 
the  devife  to  Thomas  Scrape  (hould  be  conftrued  only  an  eftate 

A  a  4  for 
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SwTT  V.  ^  for  life }  for  by  the  cafe  i  Rol.  834^  it  appeaTS,  that  Ac  dc- 
vife  was  of  all  his  eftate  to  his  wife,  paying  his  debts  and^l6-» 
gacies,  aLn4  that  }ii$  debts  amounted  to  40/.  and  his  perlbnal 
eftate  l}ut  to  5  /.  and  then  yrithout  do\ibt  i%  wpuld  be  a  de- 
vife  in  fee.  So  the  cafe  3  Mod.  45.  was,  that  J.  Reeiw  by 
his  will  faid,  I  hear  J.  Reeves  is'  inquiring  after  my  death ;  but 
I  am  refolved  to  give  him  nothing  but  what  hit  father  hath  given 
him  by  his  ivi/l^  I  give  all  my  eftate  to  my  wife ;  and  the  refo- 
l\|tion  jn  this  cs^fe  was  founded  upon  the  antitheGs  in  thefe 
wordS|  I  am  refolve^to  pve  nothing  to  J.  Reeves,  who  proba-* 
bly  was  his  heir  at  law.  So  in  the  cafe  of  the  Earl  of  Bridge 
wateryi  Salk.  236,  6  Mod*  io6t  the  Court  took  notice  of 
the  words  all  my  eftate  real  and  perfonal  \  for  Holt  faid,  the 
word  Eflate  is  Nomen  Generalijimum^  which  is  fubdivided  into 
two  fpecies,  real  and  perfonal ;  and  therefore  when  he  enume* 
tatcs  both  fpecies,  though  the  words  are  conjoined  with  per- 
fonal things,  all  pafles ;  but  there  it  feems  to  be  agreed,  that 
|f  the  eftate  had  been  mentioned  generally,  being  coupled  with 
fhattels  only,  pothing  would  have  been  comptifed  but  the  per^ 
fonal  eftate. 

W  S«p«i  :•  *  And  therefore  thp  cJife  Cro.  Car.  447.  [a)  was  urged  by  the 
Counfel  for  the  I^cir  at  Jaw  j  where  a  man  dcvifcd  all  the  rcfi- 
^ue  of  his  goods,  leqfes,  mortgages,  eftates,  debts,  houihold- 
(tu(F,  bonds,  and  ptiier  things  whatfoever  of  which  he  was 
poflefiefi,  to  hjs  wife  \  and  it  was  refolved,  that  his  mortgages 
in  fee  paft  to  her  but  fpf  life  \  and  tliis  cafe  M'as  agreed  to  be 
lawj  for  the  word  ejlate  was  mentioned  without  the  difictcnce 
of  eftate^,  as  here.     6  Jiiod.  io8« 

So  tlic  cafe  of  Hopewell  verf.  Jchland  was  founded  upon 
this  reafon,  that  the  teftator  had  given  to  his  brother  all  his 
goodsj  chattels^  and  debts^  which  comprehend  all  his  perfonal 
eflate  \  and  therefore  when  he  adds,  whatfoever  elfe  I  have  in 
the  worlds  that  imports  fomething  more  than  his  perfonal 
eftate  $  and  there  he  devifes  many  legacies  in  fee  for  chairi* 
ties,  and  therefore  when  he  devifes  to  his  brother,  he  paying 
his  debts  and  legacies,  it  was  probable  that  he  intended  the  in- 
Iwritance  for  hina  who  was  to  pay  the  charities  for  ever. 

And 
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And  therefore  it  was  urged,  tfatt  the  prefent  cafe  went  6r-      Scdtt  v. 
th^  than  tfaetcafe  mentioQed ;  for  here  he  gives  only  his  ap«  * 
parel,  linen,  books,  with  his  other  eftate,  which  muft  be  con-, 
ftrued  with  his  other  eftate  of  the  fame  nature,  and  not  an 
eftatc  jof  ^  higher  nature. 

Monafteries,  colleges,   fie.    furrendered  or  forfeited,  or  q^^^  ^^^ 
which  by  "bther  means  (hould  come  to  the  Crown,  did  not  ex-  '  J®**"  *••■ 
tend  to    thofe  which  /came    afterwards    to    the    Crown 
by  A£^  of  Parfiaimenjt*    jSo  Colleges,  Deans,  and  Chapters, 
&r.  and  other  Ecclefiaftical  Perfons,  by  the  ftatute  ^fl)  13    («)  stat.  13 
Sliz.  does  not  extend  to  Bifliops.    2  Co.  46.  a*  *      Eii».  ciaC> 

Then  here  the  eftate  was  copyhold,  wluch  pafles  by  the  fur- 
render,  not  by  the  ^U ;  and  when  he  furrenders  to  fuch  ufes 
as  fliould  be  dedared  and  exprefled  by  his  will,  and  in  the 
daufe  by  which  he  devifesdie  copyhold,  he  gives  it  to  Tbo^   i  ycr8.4r. 
tnas  Scrape  only,  without  faying  any  thin^  of  his  heirs ;  it  j^. 
would  be  a  forced  conftru£tion,  that  the  words,  fw/A  my  other  ^^''^^^ 
eftate  not  before  bequeathed^  (hould  enlarge  die  eftate  before  ex-   (w. «.)  pL  $» 
prefsly  limited  to  Thomas  Scrape  \  and  after  thefe  words  he 
adds,  and  him  I  make  tny  executor  fir  performing  mj  wi//,  which 
words  import,  that  he  intended  nothing  for  him  by  this 
0aufe,  except  fuch  eftate  ^  belonged  to  an  eqcecuton' 

But  the  Couft  held,  that  when  he  gave  all  his  eftate  what-  ,  vcn.  %^j. 
foever,  that  comprehended  all  jhat  he.  had,  real  or  perfonal  SjJJl  ckiafilr 
,eftate ;  and  when  he  had  fuuendered  to  the  ufes  declared  by 
his  will,  the  will  fliall  l»ye  the  fame  conftru£doo  as  if  it  had 
pafifed  the  land  itfelf.    Adjomatur. 

Sat  afterwards  the  plaintiff  was  admitted  to  uke  judg« 
^enjt^ 


34^ 
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Cafe  17a.  •  WagflkfF  verf.  Rider  and  Travell.     Intr.  Trxiu 

5  Geo.  Rot. ^In  C.  B. 


HooaecM  X  N  an  a£Hon  upon  the  cafe  the  plaintiff  dcdarcd,  9noi 

maintain  m  ac-      I  ''  .       «^  .. 

tion  for  nonfea-    X  atm   idem   quet.   tirtio  Mali    17 13.   fwj^et  13  adhuc  efi 

twtttmy^xty  *"*  P^ffC^ofuit.  de  &f  in  uno  mejfuagio  in  Newport ^  ac  ratkne  inde  par 
^hh^z^*.  '^''  ^^^*^  P^^-  habuit  ^  dejure  habere  debuit  communiam  paf- 
ine  t  praTcrip*  iur.  in  quodam  comrmmi  camp^  vocaf.  Buryfield  pro  duobiu  fpa^ 
Jon.  a  teriio  die  Maii  ufyiie  feji.  SanH,  Mich.  prox.  folvend. 
pro  qiAlibei  fpadtn.  li.  8rf-  proprietar.  Jirmar,  vel  occupaior^ 
ejufdem  campi :  Cumque  prxd.  campus  vocat.  Buryfield  cGnttgur 
adfOcet  al,  eampo  vocat,  Pitnvellfieldy  cumque  defend,  dicim 
ttriio  die  Maii  fueruMt  &  huaifque  funt  teneiu  H  ucupator.^ 
prad.  QommunTj  campi  vocat*  Bur^eldy  ac  ipfi  &  omnes  ah 
tin^n*  U  occup0torm  pratd.  campi  vocaf*  Buryfieid^  a  tempore^ 
(ic0  repOrawer.  /rnfitr.  i$tU  Buryfield  V  Piiwellfield  m  avt^ 
ria  perfihar,  in  Buryfield  cvmmuniom  babeutium  evaderent  in 
PifiweUfield  isf  exinde  in  iemrs  yn/  inde  adjacen,  pne^cii  de^ 
femdm  pwoediSh  teriio  die  Mnii  ^  cbinde  bucufque  Jepes  inU  Bu- 
rjfield  ^  Frt'weUfidi  permifer*  fire  in  decafuy  per  quod  du» 
^mhn^  fpfius  qutr.  quarto  die-  Maii  1713.  ^  abinde  hucufqut 
inter  prad*  tertium  diem  Mmi  (^  Jllich.  quolibci  .  ann»  diverfis 
diebus  i^  vicibuj  depnfctn.  13  communia  fua  pr^d.  in  finni 
fried*  uten.  e  Bury  field  in  PiPwellfield  pr^d,  (3  abinde  in  ah 
eampQS  difuerjcr.  perjonar,  prope  adjacen.  evafer*  tt  damnum  ibr» 
demfecer.  lie.  To  this  declaration  the  defendants  pleaded 
fuoi  non  fuer.  ienen,  jem  occttpator.  pned*  campi  vocai.  Bury- 
field.  To  which  the  plaintiflF  demurred,  and  (hewed  for  caufe 
that  this  was  a  plea  amounting  to  the  general  ifTuc  ;  and  tlie 
defendants  did  not  maintain  their  plca^  but  took  exceptions 
to  the  declaration,  that  the  plaintiff  did  not  fhew  any  title 
.  to  common  by  prefcription,  but  only  fays,  habuit  bi  habere 
9hpr»,  p.  7. 44.  debuit  communiam  pafiur.  Isfc.  for  t!iough  this  is  fufficient  In 
I  Burr.  444*  ^^  adion  on  the  cafe  by  one  who  has  right  of  common  againft 
a  wrong-doer,  yet  when  the  plaintxfF  charges  the  defendant 
for  nonfcafance  of  a  thing  ngainft  common  right,  it  is  not  fuffi- 
cient to  fay  that  the  defendant  ought  to  do  itjbut  by  what  right 

he 
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Jie  Is  bound  to  do  it ;  as  in  aSion  upon  the  cafe  for  not  tc-  Wacttatf*. 

pairing  fences,  it  is  not  fufficient  to  bj,  quod  drf.  reparare 
debet^  but  the  plaintiff  muft  alledge  an  cxprefs  prcfcription 
for  the  repairs }  and  fo  it  was  refolved  {a)  i  Salk.  335,  Starr  («)  if  M(4« 
vcrf.  Rood/by*  ( i )  And  though  here  a  prefcription  were  al-  *  * 
ledged  for  the  defendant  to  repair  the  fences  between  Bury- 
fidd  and  Pitfield^  yet  this  prefcription  runs  only  between  the 
owners  of  thofe  two  fields  \  the  owner  of  Pitfidd  may  de» 
mand,  that  the  defendant  (haU  repair  die  fences  between  him 
gnd  BuryjUld^  but  the  plaintiff  who  has  common  in  Bur^fiild 
cannot  demand  it',  at  leaft  if  he  has  right  6f  Common  only 
by  licence  or  contraA  with  the  defendant ;  for  it  does  not  ap- 
pear that  he  hag  any  more  right  of  common  than  at  the  will 
of  the  defendant  or  fome  other.  A  commoner  cannot  hare 
a  Curia  daudenda.  F.  N.  B.  128.  For  this  aQion  does  not 
lie  but  for  him  who  was  tenant  of  the  freehold,  and  alfo  tew 
nant  of  the  foil  $  and  therefore  the  plaintiff  here  cannot 
maintain  an  a£^ion  of  the  cafe  againft  the  defendants,  with» 
put  (hewing  an  exprefs  lien  between  the  plaintiff  and  the  defen^ 
dants  to  inclofe  the  common  for  the  benefit  of  the  commoner* 
It  is  laid  down  by  ^0//,  Ch.  J.  in  iSali.i6»  that  everyone  who 
would  maintain  an  a£tion  on  the  caft  muft  have  a  particuhf 
I ightyor  (hew  fpedal  damage.  An  a&ionupon  the  cafedoes  not  j^ 
Ke  for  the  Owner  of  an  antient  meffuage  in  a  vill,  who  claims 
by  prefcription  to  have  a  pailage  in  the  ferry,  toll-free,  againft 
him  who  is  to  repair  the  ferry  j  for  he  has  no  right  to  de- 
mand it  wilhout  fpecial  damage.  I  Sa/L  (i)  I2*  And  here  {h)  ^}Aod.it^ 
the  plaiutift^  though  he  hath  fpecial  damage,  hath  ho  right  to  ,5^5^'  *^^* 
b>^  demand  without  alledging  a  prefcription  for  it.  ?'*^*  '2'* 


And  afterwards  judgment  was  given  for  the  defendants* 


Holt.  6.  S.C, 


(1)  This  cafe  is  differently  reported    the  prefcription  was  not    fufficle9t|y 
|n  II  Mod.   p,  168.  where  it  is   faid    laid« 


|)iat  the  Court  ieen|cd  to  Incline  (ha| 
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Cafe  1 73.  Gaily  wrj.  Serjeant  Selby.    In  Cane* 

AtluSlKVl.  rjH^^^^^  Stafford  feifcd  in  fee  of  ftreral  lands  in 
lovMd  to  prefMt  the  couuty  of  Bucks  and  of  the  adroivibn  of  Warreniem 

wJch^Momet  ^  g^^^  W  ^f<^  andreleafe  dated  the  23d  and  24th  of  4^*1 
lMh?ng  c^b?  *^9^»  conveyed  the  lands  to  truftees  and  their  heirs,  to  raifc 
takeaforit,  but  500A  for  StfOT/W  SAj^n/ his  brother,  and  his  other  brothers. 
upon  If  ■  trnf-  and  Cftcrs,  and  afterwards  by  leafe  and  rcleafe  bearing  date 
I^iiMo^or  ^^  39^  ^^^  3^^  ^^  March  1696  (but  executed  after  the 
fl!!ir*°fc*'  "^  before-mentioned  conveyance  to  the  truftees  for  railing  por- 
fucb  perfon  at  tions  for  his  brothers  and  (ifters)  conveys  the  (ame  lands>  an4 
^SrfS^Tc.  *>y  indenture  dated  the  3d  of  Jfril  1696,  conveys  the  faid 
lafra,  p.  609.      advowfon  to  Serjeant  &elU  and  his  heirs. 

Powell  on  Mori*  ^  ^ 

On  the  lotfa  of  March  170*51  Charles  Stafford  gnnH  the 
next  advowfon  t^ Peter  Gaify  i  in  1706  Charles  Stafford  Jicd^ 
and  Samuel  Stafford  exhibited  his  bill  in  equity  againfl  Seltj 
to  be  let  in  to  a  redemption  of  his  eftate.  Selby  infifted  that 
he  was  an  abfolote  purchafer ;  but  upon  hearing  the  caufe  in 
(«)  ft  Vcn.  z  707f  it  was  decreed  that  Selby  (a)  was  only  a  mortgagee,  and 
S^  that  Samuel  Stafford  fhould  ftand  in  the  place  of  the  afore- 

mentioned Charles  Stafford,  and  (hould  be  admitted  to  re- 
deem, and  that  Selby  (hould  account  for  the  profits  received 
by  him  fince  the  conveyance^  and  that  fecnrity  ibonld  be  givea 
to  redeem^  ficm 

Qa 
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On  the  4th  of  July  1709,  Gardiner  aniclcd  to  pay  ^^^^J^^J 
i8|OOo/«  for  the  lands  and  the  adyowfon/which  were  Gon« 
Teycd  to  &/^»  but  the  account  was  not  then  fettkd  by  the 
Mafter ;  and  now  the  church  bein^  become  Vacant  by  the  death 
of  Cowne  the  laft  incumbent.  Gaily  theplaintifi>  the  grantee  of 
die  next  avoidance,  prefented  his  clerk;  Selby  alfo  prefented 
his  clerk,  and  Gardiner  alfo  prefented  his  clerk.  Upon  this 
Gaily  exhibited  his  bill  in  Equity  againft  Selby  and  Gardiner^ 
and  Gardiner  alfo  exhibited  his  bill  againft  Gaily  and  Selby^  al- 
ledgingthathe  was  a  purchafer  for  a  valuable  confideration, 
without  notice  of  the  grant  to  Golly. 

The  bilhof  Gaily  againft  Selby  (Gardiner  now  making  de« 
fault)  came  on  to  be  heard. 

And  it  was  iofifted  for  the  plaintiff,  that  Selby  was  a  mort* 

gagee,  and  was  by  the  former  decree  to  be  redeemed ;  the 

equity  of  redemption  then  being  in  Charles  Stafford^  he  would 

have  been  admitted  to  prefent  to  the  advowfon,  which  became   «>      •  r»c    * 
*  '  Free*  in  Cb«  71. 

void  pending  a  fuit  for  redemption,  and   of  confequcnce  his  *H' 

grantee  (hall  be  admitted  here ;  for  the  prefentation  not  being  tVern.  d^u 

to  be  accounted  for  in  value  the  mortgagee  fliall  not  be  al-  J^J.  ^-. 

lowed  to  prefent,  becaufe  nothing  can  be  taken  for  it.  or  ac-  ^n^'p^^^'s 

counted  for  it,  but  the  mortgagor  fliall  prefent.  ( i }  Foir.  144. 

-  And  it  was  agreed  that  tlie  cafe  would  be  fo  in  a  com- 
mon mortgage,  but  it  was  faid  that  here  Selby  was  a  purchafer, 
and  continued  a  purchafer  at  the  time  of  the  grant  made  of 
•t^e  next  avoidance,  viz.  on  the  loth  of  March  1706,  though 
by  the  decree  after  he  was  direded  to  account,  by  which  he 
became  in  the  nature  of  a  mortgagee  quoad  the  plaintiff  in  that 
fuit,  tf/z.  Samuel  Stafford^  but  not  quoad  Charlei  Stafford^  for  "^ 
he  was  no  party  to  the  fuit,  therefore  as  to  him  the  purchafe 


(1)  Lord  Hardwicke,  in  the  cafe  of  void,  being  a  ftipulation  for  (bmething 
Mackenxie  >f>  Rob'mfin^  3  Atk.  559.  more  than  the  principal  and  in cerefl,  as 
doubted  whether  a  covenant  that  tne  the  mortgagee  cannot  account  for  the 
xnongagee    (liould   piefeuc    waf    not    prefentattMi. 

continued 
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continued  abfolute ;  then  the  plaintifF  Galtj^  who  took  nothing 
from  Samuel  Stafford^  nor  claimed  under  him,  nor  gave  any 
valuable  confideration  for  his  grant,  ought  not  to  prefent  \ 
but  Zelhjy  who  has  the  legal  intered  ought  to  prefent,  without 
the  interpofition  of  a  Court  of  Ecjuitj.  But  it  was  decreed  by 
the  Lofd  Chancellor^  that  Zelhj  was  only  a  mortgagee  from  the 
beginning,  and  though  Samuel  Stafford  was  plaintiff  in  the 
fuit,  yet  he  came  in  under  Charles  Stafford^  who  had  the 
equity  of  redemption,  and  thetefore  when  the  Church  became 
vacant  he  was  to  have  the  advantage  of  prefenting,  and  as  he 
Ibad  granted  the  next  avoidance,  his  grantee  ftood  in  his  place, 
and  Selbj  is  only  a  truftee  for  him ;  and  it  is  not  material 
whether  he  is  a  purchafer  of  the  grant,  or  not }  for  if  the 
grant  were  without  any  confideration,  it  would  be  good  and 
fufficient  to  intitle  him  to  the  prefentation  \  and  therefore  it 
,  was  decreed'that  the  prefentation  by  Selbj  and  alfo  by  Gardifier 
was  void,  and  that  Selby  (hould  prefent  fuch  perfon  as  the 
plaintiff  fhould  name. 

I  was  Counfel  for  the  plaintiff. 


Cafe  174. 


Anonymous.     In  Canc« 


MAN  feifed  in  fee  made  a 


fettlement  of  lands  to 


Upon  a  fiettk' 

to^'fold*in'  '^^  truftees  and  their  heirs,  upon  truft  that  they  (hould  fell 

wtofc[/Se7c-  *^  '^"^^»  *"^  V^y  ^^^  ^^  ^^  money  ariiing  therefrom  fuch 

i  ii^fea  to  particular  fums  to  fuch  particular  perfons,  and  the  refidue  (af« 


B.tni  hit  heiit^ 

referring  only 

aoo/.  tobepaM 

to  foch  perfon 

as  the  donor 

Ihould  by  #rit* 

log  oader  hit 

band  dired,  who 

died  without 

any  fach  direc« 

tiooi  the  100  /• 

will  go  to  hit 

hat,  and  not  to  B,  or  hit  aflTigni . 


ter  the  fum  of  aoo/.  to  be  paid  to  fuch  perfon  as  he  by 
any  writing  under  his  hand  Ihould  dire£l)  to  B.  his  executors 
or  adminiftrators,  and  afterwards  died  without  any  direditon 
for  the  payment  of  the  aoo  /.  It  was  refolved  that  B»  (hould 
not  have  the  200  /.  but  the  heir  of  him  who  made  tlie  fet«^ 
tlement.  (i) 

Preced.  in  Ch.  161. 541.    a  Vera.  645.    Ferr.  79. 


(0  Vide  3  P.  Wms.  22.   and  the    he  has  collected  all  the  aathorities  upo<^ 
jadicioui  note  of  the  Editor,  in  which    the  fubjed. 
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Taflimaker  qui  tam^  ^c.  ytrf.  Hundred  of  Ed-    Cafe  175, 
monton.     In  C.  B. 


THIS  was  an  a£t!on  upon  the  ftatute  13  Ed'w.  ^*  {p)    ADaaionHet 
againft  the  Hundred  of  Edmonton  de  plactto  quod  cum    ^^^^MivtAi 
pr^d.  Tajbmaherfult  pojfejpomt.  de  duahus  pedis  aurl  cuuit.  vo-    ^^^^'H^ 

cat.  Guineas,  valor.  l /•   is.  feparatlm^  ac  futt  poffejftonat.  de   mitted  on ■  5mh 

^^  4/iy,  aotw'tk- 

hmis  H  cataliis  fequen.   ut  de  boms  proprus^   (viz. )    a  filver    ftanding  the 

I  watch,  a  gold  watch  and  chain*,  a  pair  of  ear-rings,  and  a   int  appet«  ** 

diamond  necklace,  {!f /if />^;^t7///i/.   ext/leH.   quidam  malefaEt.    J^J|,iJ'^|^' 

ignot.    10  Apr.  apud  Edmonton  infra  pr4td.  Hundred  de  Ed^-  ios  only  to  b'« 

wonion    infuJt.  fecit  in   ipfum  Ta/hmaker  t^   Judkbam  vxor.    Viir.  Abr.  Tiu 

£jus  tunc  prafen.   £5"  frad.  two  Guineas  de  eodem  Tafbmaksr     ^  n* 

(^  pradiSla  bona  ^  caUilla  de  pr^d*  Tafhmaher  £5*  Juditba  uxor.    *  ^'-  4o^-  S.C. 

ejus  tunc  prafen.  felmice  cepit^  lie.  477- 

I  Brownl.  i  cS, 
Godb.  >go. 
Cro.  Jte,  496.    %  Rol.  Rep.  ^6«  S.  C.     3  Bac.  Abr.  67.    t  Burn*t  Ecc.  \,zw,  389.     i  Cibf.  Q»i« 
S39.    4  Buffo'f  Juft.  117.     Bull.  Ni.  I'ri.  EUic.  1790.  p.  184.    (a)   13  EJw.  2.  Sc.  2.  c  6« 

Upon  Not  Guilty  pleaded  at  the  trial  before  Kiitg  Ch,  J.  r  ♦246  1 
on  the  30th  of  Noxtewber  at  Weflminfier^  it  appeared  by  the 
evidence  that  Tajbmaler  married  the  daughter  of  Mr.  Gould^ 
who  lived  at  Edmontouy  and  had  continued  with  his  wife  at 
the  houfe  of  Mr.  Gould  from  the  firft  of  March  precedent, 
and  that  upon  the  loth  of  Aprils  being  a  Sunday,  Tafbmaker 
and  his  wife,  and  Mr,  Gould  were  in  his  coach,  going  from 
Mr.  Gould's  houfe  to  Edmonton  Church,  two  miles  didant, 
and  by  the  way  were  robbed,  and  the  goods  before-mentioned 
taken  from  Ta/bmaier  and  his  wife. 

And  it  was  infifted,  that  the  aflion  was  not  maintainable 
fincc  the  ftatute  19  Car,  2.  cap.  7.  which  enaQs,  Tliat  if 
any  travelling  on  the  Lord's  Day  be  robbed,  the  Hundred  fliall 
not  be  charged  for  the  robbery,  f^r. 

But  it  was  anftvered.  That  going  to  tlie  parifh  church 
could  not  be  called  a  travelling  within  that  ftatute,  which  was 

I  made 
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TAtiMActB  made  for  the  better  obfervation  of  the  Lori's  Day,  and  con- 

HuMOEBo.  firms  the  ftatutes  made  for  the  publick  exercife  of  reiigieo» 

U\  St.  I  Eiii.  *"**  ^y  ^^  (^)  ^  •^^'**  every  one  is  to  refort  to  ins  pari(h 

<* ».  f- 14-  church  on  the  Lord's  Day. 

But  the  travelling  prohibited  by  this  zGt  was  fuch  as  tended 
to  the  profanation  of  that  <Uy»  and  the  Hundred  by  the  Jfta- 
tute  is  liable  to  the  Sang,  though  the  party  could  not  have  an 
aQion  where  he  was  robbed  on  travelling,  is^c.  and  therefore 
the  bar  to  the  adlion  was  intended  as  a  penalty^  but  fuch  pe- 
nalty can  never  be  fuppofed  to  be  intended  againft  a  man  who 
is  going  to  his  parifh  church. 

And  afterwards  upon  a  motion  the  Court  dechred  that  the 
a£lion  well  lay  5  though  perhaps  it  might  have  been  otherwife 
if  he  had  been  traveUing  for  his  pleafure.  (i) 

(i)  As  to  the  manner  of  raifing  the  C.  p.  io».  St.  %j  filiz.  c.  13.     St.  t 

hne  and  cry*  and  what  is  to  ke  done  Geo.  2.  c.  16.    St.  zz  Geg.  a.  c  24. 

to  take  advantage  of  faing  the  Hun-  %  Wilf.  112. 
dred  for  the  robbery,  fee  2  Hale's  P. 


Cafe  17^.     Eaft-India  Company  verf.  Atkyns.    In  Canc« 

* 

A  mm  may         /nr^  HIS  was  a  bill  for  a  difcovery  of  a  private  twde  car- 
though  be  ii  nee      "^     ricd  on  by  the  defendant^  who  was  fupercargo  of  the 
e^^thit  wUl    springer  GaUy^  fcnt  by  the  Company  on  a  voyage  to  Canton 
fabjea  him  tor  ft  Jn  China  in  the  year  1715.  and  from  thence  to  return  to  JS«- 
1  Str.  |6S.        gland^  and  fetting  forth,  that  it  was  agreed  between  them 
and  the  defendants  that  he  fliould  go  fupercargo  for  the  Com- 
pany in  the  faid    ihip,  called  the   Stringtr ,  Gallej  \  that  he 
(houid  take  feveral  goods   from  the   (hip  called  the  Purfton 
Galley f  and  then  to  proceed  to  Chitta^  and  there  take  in  goods 
for  the  Company!  &r.  and  that  the  defendant  covenanted, 
that  he  would  not  ufe  any  private  trade  xluring  the  voyage, 
and  that  if  any  bill  in  Chancery  (houId  be  brought  againft 
him,  that  he  would  anfwer  thereto,  and  not  plead  the  A£ls  of 
Parliament  which  create  any  penalty  or  forfeiture  in  bar  to 
fuch  difcovery }  and  then  charges,  that    he  failed  to  the 

Drwns 
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t>onvnes^  and  there  took  in  goods  for  the  Company  from  on  |^^'^j[jjy*^^ 
board  the  Furfion  Gallf^  and  from  thence  proceeded  to  Canton  Atktih. 
in  Chinay  where  he  privately  fold  the  Company's  cargo,  and 
with  the  produce  of  fuch  cargo  bought  other  goods,  and  dif- 
pofed  of  ^hcm  in  his  return  at  Lijbon  in  Portugal^  and.  part 
was  carried  by  the  Succe/Sf  and  part  by  the  Lemon  Galley  to 
HollanS,  bfc.     And  ofi^ring  to  wave  all  penalties,  f5fr« 

'  The  defendant,  as  to  fo  much  of  the  bill  as  feeks  a  difeo* 
very  of  goods  exported  without  licence,  or  fold  before  the  re- 
turn of  the  (hip  at  Li/bon^  or  elfewhere,  pleads  the  (latute 
9  &  10  TiT.  3.  r.  44.  and  the  ftat.  6  Ann^^  r.  3.  by  which,  if 
bulk  be  broke  before  the  return  of  the  ihip,  the  fhip  and  goods 
(hall  be  forfeited,  fie. 

And  Mr.  Vernon  argued,  that  this  plea  was  fufficient ;  for 
by  the  ftat.  9  W^.  3.  the  penalty  is  the  lofs  of  (hip  and  goods, 
and  the  double  value  of  the  fame,  one   fourth   part  to  the       [  348  J 
profccutor,  and  the  other  three  fourths  to   the   Eajl-India 
Company,  and  therefore  though  the  waver  might  be  fufficient,  ' 
as  to  the  part  given  to  them,  yet  as  to  the  other  fourth  part  of 
the  (hip,  and  double  the  value,  the  plaintiffs  are  not  inti- 
tled :  this  they  feemed  apprehenfive  of,   and  for  that  reafon 
alledge,   that   they  have'  exhibited  informations^  without  fay- 
ing when,  or  for  \yhat  goods,  which  they  ought  to  have  (hewn 
particularly,  and  eiprefsly  fcttirtg  forth  the  informations  them<^ 
felves,  to  fliew  that  they  were  for  the  goods  in  the  bill  in- 
quired after,  if  they  would  have  entitled  thcmfclvcs  as  pro* 
fecutors  to  the  other  fourth  part  j  but  if  they  (hould  be  enti- 
tled to  the  forfeitures  upon  the  ftat^  9  J^«  3.  <•.  44.  yet  the 
forfeiture  by  the  ftat.  6  Anna^  r.  34  is  given,  one  moiety  to 
the  Crown,  and  the   other   to  them  who  will   fue  or  (hail 
feize,  lie*  wherefore  to  this  penalty  they  appear  not  to  be  en- 
titled ;  and  then  we  are  in  the  common  cafe,  where  a  difco- 
vcry  is  prayed  which  will  fubje£l  the  defendant  to  a  penalty, 
in  which  cafe  the  Court  M'ill  not   oblige  the  defendant  to  an- 
fwer ;  a  Court  of  Equity  will  not  (ubjcft  perfons  to  penalties, 
for  It  relieves  againft  them. 

Vol.  I.  » b  But 
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Sast.India  But  It  is  faid  here  that  the  defendant  covenants  to  anfwcr  to 

atxtm.  any  bill  in  Equity,  and  not  to  plead  or  demur  \  but  fuch  co- 
venants are  of  dangerous  confequenc^,  and  here  will  fubje£l 
the  party  to  the  payment  of  90/.  prr  cent,  to  tlie  Company 
by  way  of  damage,  (for  fo  the  covenant  runs)  whidi  is  a  mul& 
as  great  as  the  forfeiture. 

The  manner  of  obtaining  it  was  hard ;  when  the  defendant 

was  ready  to  fet  fail,  he  mud  then  execute  this  charter  party, 

or  not  go.     But  this  is  faid   to  be  no   more  tlian  what  the 

^  c«wi*!it,  that   Company  has  always  pra£lifed  ;  yet  there  is   alfo  a  covenant) 

carries,  the  par- 
ty tkiW  lofe  hji 
wagrt,  it  aorea- 
fonable. 
a  Vein.  212. 

7.8. 

•  Show.  S83. 


C  349  ] 


A  mortpgor 
nay  redeem  hta' 
niMrtgate,  even 
thou>  h  be  hai 
covenante<),  or 
taken  an  oa<h 
not  to  icdecm. 
I  Vern.215. 
s  P.  Wms.  269. 
Iorta,p.  351. 


that  if  the  fliip  mifcarries  the  party  fhall  lofe  his  wages ; 
which  as  often  as  brought  into  queftion  has  been  fet  afide,  for 
they  are  entitled  from  port  to  port  to  receive  wages,  to  fuch 
port  where  the  cargo  was  unladen,  and  fuch  covenant  is  un- 
reafonable. 

No  confideration  is  pretended  for  this  covenant,  but  the 
Company's  undertaking  that  they  fliall  not  be  fubje£l  to  any 
forfeitures,  which  the  Company  is  not  able  to  make  good. 

The  perfon  covenanting  here  doth  not  pretend  or  pray  to 
have  relief  againft  his  covenant ;  but  the  plaintiffs  would  have 
a  fpccifick  performance  of  it,  which  is  not  fo  proper  in  a  Court 
of  Equity ;  for  a  difference  hath  always  been  taken  between  a 
circumftance  of  fraud  to  be  relieved  againfl  a  covenant,  and 
the  praying  a  fpccifick  performance  of  it.  If  a  man  makes  a 
mortgage,  and  covenants  not  to  brirg  a  bill  to  redeem,  nay,  if 
he  goes  fo  far,  as  in  SliJJeJ's  cafe,  to  take  an  oath  tlaat  he  will 
not  redeem,  yet  he  may  redeem.  ( 1 ) 


(1)  It  IS  laid  down  In  Mr.  Powell's 
ufefu)  Treaiifii  on  Mortgages,  vol.  1. 
p,  128.  that  **  the  right  of  redemp- 
tion is  conljQcred  in  Equity  as  infepa- 
rably  inciden:  to  every  contraft  found- 
ed on  a  roorcjt^a^e,  and  can  no  more  be 
reilralr.ed  than  the  power  of  tenant  in 


fee  fimpic,  to  alien  generally,  or  of  te« 
njni  in  tail  coTuffcr  a  recovery  ;  it  be- 
ing a  maxim,  that  the  fiifne  eftate  or 
iniereft  cannot  be  a  mortgage  ac  one 
time,  and  at  another  time  ceafe  io  be 
fo." 


If 


Dc  Term.  Sindt.  Mich.  7  Geo.  L  349 

if  a  man  borrows  money,  and  covenants,  that  if  the  iiitereft   East-India 

n  ryt  e     CoMPAHY  V. 

.DC  not  paid  at  the  day,  it  fliall  carry  intercft,  yet  a  Court  of  Atktms. 
Equity  will  relieve  ;  though  he  may  be  faid  as  much  to  wave  i  Yen.  194. 
the  benefit  of  a  Court  of  Equity  in  thofc  cafes  as  here.  ^"^"'  ^*  ^^'* 

It  is  indeed  a  covenant  of  an  extraordinary  nature,  that  he 
fliall  not  make  part  of  his  defence ;  if  he  may  be  abridged  of 
one  part  of  his  defence^  why  not  of  the  whole  ? 

Indeed,  in  a  covenant  to  fuffer  a  common  recovery,  it  \t 
agreed  what  defence  fhall  be  made,  and  what  the  parties  fliall 
do  ;  and  if  this  be  allowed,  the  defendant  may  at  another  time 
be  obliged  to  make  default^  that  the  bill  may  be  taken  pro 


The  covenant  isj  that  the  defendant  fliall  not  plead  nor  infift 
on  the  penalties,  to  avoid  a  difcovery*  But  fuppofe  he  does^ 
u  the  Court  bound  ?  Will  they  refufe  to  regard  his  plea,  and 
pafs  over  the  merits  which  the  law  allows  him  to  infift  on  ? 
What  has  a  Court  of  equity  to  do  with  a  covenant,  unlefs  it  be  * 
executory,  to  pray  a  fpecific  performance  of  it  \  but  can  tlierc 
be  a  fpecific  performance  here  ? 

The  defendant  covenants  not  to  plead  this  matter,  but  he  has      [  3$^  1 
pleaded  it;  the  plaintiffs  may  take  what  advantage  they  caii 
at  law,  but  a  Court  of  Equity  will  not  interpofe,'efpecialIy  to 
do  what  is  contrary  to  the  defign  of  a  Court  of  Equity,  viz* 
to  relieve  againil  forfeit«res  and  penalties. 

The  rule,  that  no  perfon  fliall  be  compelled  to  fubjcfl  him 
felf  to  penalties  and  forfeitures,  is  founded  on  natural  right  and 
juftice :  it  is  a  rule  which  hath  been  obferved  inviolably  with-* 
out  exception^  till  this  attempt ;  therefore,  as  we  cannot  be 
acquitted  by  the  Company  from  thefe  forfeitures,  it  would  be  a 
monftrous  thing  in  a  Court  of  Equity  to  fubjeft  us  to  them  ; 
and  the  rather,  where  it  is  a  drain  upon  the  allegation  of  th^ 
plaintiffs,  who  alledge,  that  they  are  apprehenfive  of  an  in- 
jury from  the  defendant,  though  the  proceedings  fliew  that 
ihey  never  made  a  better  voyage,  having  gr.incd  200  /.  percent. 

B  b  2  .  profit. 
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£ast-Iic0xa      profit.    Their  whole  complaint  is  conjeSural  and  groundlcfs, 
Atsymi*  *     stnd  feems  to  have  no  foundation^  and  hath  no  oath  to  fup-* 
port  it. 

If  they  have  any  ground,  they  have  their  remedy  at  hw, 
and  the,  defendant  aiks  no  relief  in  Equity  againd  the  cove- 
nant. 

Sir  Thomas  Ptnuis  on  the  other  fide  argued,  that  the  defen- 
dant was  not  within  the  penalty  of  the  ftat.  9  IT.  3.  which 
prohibits  all  perfons  except  the  Company,  and  their  fervants 
or  agents,  to  trade  or  carry  goods  to  the  Indies ;  the  defendant 
is  the  fervant  of  thofe  who  may  trade,  and  fo  not  fubjedt  to  the 
penalty  of  that  a£t. 

But  if,  in  refpeft  to  thofe  goods  exported,  they  be  looked 
upon  not  as  fervants,  but  as  traders,  and  fo  within  the  penal- 
ties of  the  Z&, : 

Yet  three  fourths  of  the  penalty  being  given  by  tliat  aft  to 
the  Company,  and  the  other  fourtli  to  the  informer,  they  may 
alledge  that  they  have  exhibited  an  information,  whereby  they 
will  be  entitled  to  that  fourth,  and  tlien  waving  the  benefit  of 
the  penalties  they  are  entitled  to,  they  are  in  tlie  common 
cafe ;  as  where  a  perfon  waves  tlie  forfeitures  of  the  treble  va- 
lue,  and  prays  a  difcovery  of  tithes  ;  or  wliere  a  man  waves 
the  penalty  of  the  ftatute,  and  prays  a  difcovery  of  timber 
felled.  And  if  the  penalties  of  this  aft  can  be  waived,  and  a 
difcovery  of  the  outward-bound  voyage  prayed,  tlien  the  plea 
which  covers  the  difcovery  of  this  is  ilL  y 

As  to  the  difcovery  prayed  by  the  bill  in  relation  to  the 
homeward-bound  voyage,  that  ftands  upon  the  ftatute  6 
jintta  c,  3.  where  the  moiety  of  the  penalty  is  given  to  the 
Crown,  which  therefore  will  fland  upon  the  covenant  of  tlic 
defendant,  not  to  infift  on  this  ma:ttr  by  way  of  pica. 

And  may  not  a  man  covenant  not  to  commit  a  fraud,  or  to 
difcover  it  when  committed  ? 

I  'It 


[3SO 

Hardr.  201. 
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It  is  founded  on  the  confideration  of  being  admitted  to  the  Ba«t  India 
benefit  of  all  the  profits  to  which  he  may  be  intitled  as  fuper-  atktmi. 
cargo  \  fo  that  it  is  a  lawful  covenant,  and  founded  on  a  con- 
fideration. Then  it  is  a  covenant  which  goes  along  with  a 
truft,  and  fuch  a  truft  as  none  would  commit  to  another,  un- 
lefs  he  could  come  to  the  knowledge  how  it  is  performed;  but 
it  cannot  be  known  without  the  difcovery  of  the  defendant,  it 
is  a  tranfa£tion  in  a  (hip  at  fea. 

A  mortgage  is  in  its  nature  redeemable,  and  therefore  a  Supra  p.  349. 
covenant  not  to  redeem  is  unlawful.  So  is  a  covenant  to  pay 
intercft  upon  intereft,  for  fimple  intereft  is  a  reafonable  com- 
pcnfation ;  but  this  covenant  hinders  no  one  of  his  right, 
but  only  tends  to  prevent  the  defendant  from  defrauding  the 
plaintiffs*  ' 

It  is  fald  that  a  man  hath  a  right  to  plead  or  demur,  but  may 
he  not  waive  fuch  a  right  ?  may  he  not  covenant  to  give  judg- 
ment by  default,  to  relcafe  errors,  to  fuffer  a  recovery  by 
default,  and  will  not  a  Court  of  Equity  compel  the  perform- 
ance of  thefc  ? 

Lord  Chaticellor :  The  plaintiffs  fliew  not  when  any  infor-       [  355^  ] 
mation  was  exhibited,  or  for  what,  but  the  defendant  mud 
take  their  word  for  it  5  if  a  pcrfon  pleads  a  former  fuit  de- 
pending, he  muft  iliew  when  and  for  what,  that  the  Court 
may  fee  that  it  is  for  the  fame  caufe* 

But  as  to  the  covenant  it  muft  be  confidered,  that  It  is  in  a 
cafe  where  it  is  morally  impoflible  to  get  a  difcovery  but  from 
the  defendant  himfelf,  and  it  is  tlie  more  reafonable.  to  get  it, 
fiiice  it  relates  to  a  fraud  where  the  plaintiffs  are  prejudiced 
by  the  defendant,  and  ought  to  have  amends;  and  the  de- 
fendant had  an  opportunity  of-  doing  the  wrong  by  reafon  of 
the  truft  repoTed  in  him  by  the  plaintiffs.  It  is  not  a  covenant 
to  reftrain  a  Court  of  Juftice  from  doing  right,  but  enables 
it  to  do  right,  for  it  caufes  the  whole  truth  to  be  laid  before 
the  Court. 

B  b  3  And 
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Eait  India 
compamy  v. 

AT|CY{(f. 


|aflra  p.  664* 


I  V^rn.  109. 

A  Vera.  144. 
Waid.  137- 

[  353  ] 


And  there  is  a  difference  between  a  defence  upon  an  an« 
fwer  and  a  plea. 

The  plea  is  not  a  defence  to  the  juftice  of  (he  caufe^  but 
to  the  inquiry,  that  the  defendant  may  conceal  the  truth, 
therefore  not  like  the  cafe  of  a  covenant  not  to  redeem  a 
mortgage. 

It  is  a  negative  privilege  which  the  law  allows,  that  ^  m^ 
is  not  obliged  to  difcover  what  may  fubjed  him  to  a  penalty, 
but  it  is  not  a  natural  right,  for  then  a  difcovery,  if  he  pleafed 
to  make  it,  would  invade  that  right  i  but  furely  a  man  may 
waive  fuqh  a  privilege,  it  is  not  what  the  law  prohibits,  but 
the  other  party  hath  ao  right  to  obli|;e  him  to  it,  but  if  he 
will  difcover  he  may,  there  is  no  law  or  right  againft  it. 

If  the  defendant  hath  not  z€ttd  againft  his  duty,  his  an* 
fwer  does  him  no  harm,  and  why  (hould  the  Court  prote£l 
him  if  he  hath  played  the  knave?  Though  the  law  doth  not 
oblige  any  one  to  fubjedl  himfelf  to  penalties,  yet  he  may  if 
he  Will,  if  he  thinks  it  for  his  advantage.  Remedy  at  law 
is  vain  where  there  can  be  no  proof,  and  the  bill  is  to  difr 
cover  what  goods  were  carried,  for  that  is  the  meafure  of  their 
damage. 


Mofelry  7t-  The  plea  was  over-rijledt 

N.  B.    There  was  afterwards  an  appeal  to  the  Houfe  of 
Lords,  but  the  matter  was  compounded* 


Cafe  177.  Fowler  verf.  Blackwell  &  al'.     In  C  B. 


No  one  (hall  take 
agair^  the  heir 
wif^ooi  an  ex- 
prifa  deyife  CO 

Vin    Abr.  Tit. 
Dtvife  ;C.  b.) 
^1.  17. 
3  Buir.  |6%o. 


IN  an  aflion  of  eje£lment  tried  at  the  ^fex  Afiifcs  before  * 
Jufticefyn;,  upon  the  demife  of  one  Edward  Pate^  the  cafe 
was  this :  Richard  Warner  feifed  in  fee  of  the  lands  in  quef- 
tion  had  two  fons  Richard  and  George^  and  by  his  will  devifed 
in  diefe  words,  (vi».)  I  give  to  my  wife  Jane  ali  my  freehoid 
lands  in  Canenden  in  the  county  of  EfTex,  being  the  lands  in 
aifeftion)  and  after  feme  other  bequefts  he  fays,  I  give  to  my 
Jon  George  wy  freehold  lands  in  Canenden  cfter  my  wifes  deceafe\ 

and 
{ 
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and  if  it Jball  happen  that  mj  fin  Geor^tjhould  die  before  he  attain      Fowti»  v. 

the  age  of  2i  years^  then  the  faid  lands  fball  defcend  to  my  fin 

Richard  and  his  heirs  for  ever }  Richard  was  the  cldeft  fon  and 

heir  of  the  teflator,  George  was  his  younger  fon  by  a  fecond 

wife  ;  (y^or^f  attained  his  age  of  21,  and  by  his  willdevifed 

the  lands  to  his  fifter,  the  wife  of  the  defendant^  and  her  heirs^ 

and  then  died  in  the  life  of  Jane  his  mother. 

The  leflbr  of  the  plaintiff  claimed  under  Richard  i  and  it 
was  referred  to  Mr.  Juftice  Syre,  whether  George  had  an  eftatc 
in  fee  or  only  for  life ;  and  it  was  iniifted  that  George  took  a  x  Vcn.  €5. . 
fee,  for  if  he  had  only  an  eftate  for  life  he  took  nothing,  and 
the  devife  that  Richard  his  heir  ihould  take  if  George  died 
under  age,  imports  that  he  (hould  not  take  if  he  did  not  die 
under  age  \  and  fo  was  the  opinion  of  Saunders  2  Saund.  388. 
A  devife  to  the  heir  after  the  death  of  B.  gives  an  eftate  to  B, 
by  implication.  13  //.  7.  13  L  Vaughn  264.  I  Leon.  257.  Moom  7.  pi.  14. 
JDfl/.44.     'iLeon.sS-  liifr«p.37^ 

But  by  J.  Eyre  here  is  no  devife  to  the  heir  of  George^  and   Suprip.  iGS. 
no  one  {hall  take  againft  the  heir  without  an  exprefs  devife  to    >54* 
liim.  t  354  J 

Judgment  was  given  for  the  plaintiff. 


Pickering  verf.  Appleby,     In  CL  B.  Cafe  178, 

THIS  was  an  a£lion  of  AJfumpftt^  for  5  80  /•  for  ten  (hares  whether  •  con- 
in  the  ftock  of  the  Governors  and  Company  of  the  |r[^,^'^f'fl*",j 
Copper-Mines  in  England^  transferred  and  fold  by  the  plaintiff  »  wahia  the 
to  the  defendant.  iMrbich  ema*, 

that  no  contnA 
for  the  fate  of  any  goods  for  the  price  of  lol.  or  upwards  Aall  be  allowed  to  be  good  eicepc  rhe  buy 
Ihall  Kcrpt,  &c.     2  Eq  Abr.   5a  pi.  17.  S.  C.     Via.  Abr.  Tit.   Coiitrsfft  ^H.)  pi.  46  Jnc 
(A.)  pi.  12.    2  P.  Wail.  307.    SeLCafesinCbao.  p.  41. 

And  there  was  another  count  in  the  declaration  for  goods 
and  merchandifes  fold  and  delivered. 

And  another  Count,  that  the  defendant,  in  conflderation 
that  th«  plaintiff  took  upon  himfelf  to  deliver  and  transfer  ten 

B  b  4  fliares 


354 
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(a)  St.  19  Car. 
y.r  c.  3.  f.  17. 


[355] 


Pic«»iK6  ir.   (hares  of  the  faid  ftock  to  the  defendant  the  next  transfer  day, 
Juperje  ajfum^ttfolvere  580I.  Juper  trafijlatiott,  inde^  13 e. 

The  defendant  pleaded  iS&»  AJfumpftt ;  and  upon  the  trial 
there  was  proof  made  of  a  contract  for  ten  (hares  of  the  faid 
ftqck  for  580  /.  But  there  was  no  Memorandum  in  writing  of 
the  contradl  or  any  earned  paid  ;  and  there  was  a  doubt  upon 
the  words  of  the  ftat»  [a)  2^  Car.  a.  whether  the  plaintiff 
(hould  recover.  The  ftatute  fays,  that  no  aflion  (hall  be 
brougtit  to  charge  any  perfon  upon  any  agreement  in  confi«> 
deration  of  marriage,  or  upon  any  contra£^  for  the  fale  of 
lands,  tenements  or  hereditaments,  or  any  intereft  in  or  con- 
cerning them,  or  upon  any  agreement  not  to  be  performed 
within  the  fpace  of  one  year  from  the  making,  unlefs  the  agree- 
ment upon  which  fuck  a£tion  fhall  be  brought,  or  fome 
Memorandum  or  note  thereof,  fhall  be  in  writing  and  Ggned 
by  the  party  to  be  charged  therewith,  or  fome  other  perfon 
thereunto  by  him  lawfully  authorifed ;  and  in  another  claufe, 
no  contra£):  for  the  fale  of  any  goods,  wares  and  merchandifes 
for  the  price  of  10/.  or  upwards  fhall  be  allowed  to  be  good^ 
except  the  buyer  fhall  accept  part  of  the  goods  fo  fold,  and 
a£lually  receive  the  fame,  or  give  fomething  in  earned  to  bind 
the  bargain,  or  in  part  of  payment,  or  that  fome  Memorandum 
or  note  in  writing  of  the  faid  bargain  be  made  and  figned,  bfc^ 
as  above. 

And  upon  the  trial  before  King  C.  J.  it  was  doubted,  whe- 
ther the  fhares  in  the  flock  of  this  company  were  witliin  the 
purview  and  vintcnt  of  that  flatute  j  and  therefore  it  was  made 
a  cafe,  and  argued  before  the  Court  of  Common  Pleas  ;  and 
,     .     afterwards  at  Serjeant s-^Inn  before  all  the  Judges  of  England^ 

And  I  infiftcd  at  Serjeants-Inn^  that  the  words  of  the. ftatute 
extend  to  all  contrails  for  the  fale  of  goods,  wares  or  mer- 
chandizes, and  (hares  in  filch  a  corporation  are  merchandize, 
Merx  efi  quicqutd  vendi  pqtejl ;  every  perfonal  thing  for  which 
merchants  traffick  may  be  called  merchandize. 

Vin,  Abr.  Tit,         Trovcr  lics  for  mufcheats,  monkics,  parrots,  for  they  are 
x  ^-.9.  merghandifc,     ;;  Cro*  2O2,     1  Buljl.^^*  S.  C.     Andfornc* 
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giocs,  (i)  for  the  fame  reafon.     2  Lev.  2Qi*{a)     "^Lev.   PteritiHov, 

36^-  W3K«b,7S5. 

S.C 

And  though  there  wa»  a  doubt  whether  trover  lay  in  the  cafe  ■  ^ fccm.  4511 

of  Smith  and  Gould^  (*)  yet  the  doubt  arofc  only  on  the  nature  (*)  »  Silk.  66i. 

of  the  property  of  a  negro.     So  the  word  Goods  Is  of  a  large  s.  c. 

extent ;  if  a  man  grants  omnia  bonafua^  all  his  perfonal  chat-  *  m^JI^iTt!^* 
tels  pafs.     2  Roll.  58. 

Emblements  not  fevered  may  be  levied  upon  a  Fieri  feu?  de  5?P»  P*,*^ 

Aom/  (jT  catallts.     So  trover  lies  for  a  bond.  2  Cro.  038.    Cro.  aWnd. 

Ciir.  262-   I  RolL  5.  /.  20. 5  and  for  Letters  Patent.  Hard.  i"JSS^i£ 

III.     And  the  plaintiff  may  declare,  that  he  was  poflefled  de  ^  ^"1^:  3' 3- 

bonis  {5*  catalViifequetC^  (viz.)  unofcripf  eiligaf,  urn  nvarranto,  «*r. 
^c.     4  Mod*  156.  But  it  cannot  be  denied^  that  thefe  (hares 
are  perfonal  eftate^  they  may  be  attached. 

If  a  man  trades  in  them,  he  (hall  be  a  i)ankrupt ;  fo  ruled 
in  the  Court  of  King's  Bench,  in  Sir  Join  Wolftenbolm^s  cafe  5 
and  tho'  this  judgment  was  declared  illegal  by  the  ftatute  13 
t3*  14  Car.  2.  «'.  24.  that  fcems  to  be  becaufe  Sir  John  Wol^  £  356  ] 
Jienholm  did  not  traffick  in  them,  but  only  had  a  (lock  in  the 
Eaft'India  Company,  as  any  other  gentleman  might  have. 

But  there  the  provifo  is»  that  every  perfon  who  (hall  trade,   Bull.  NL  Pii. 
traffick  or  merchandize,  in  any  other  way  or  manner  than  in  ^  *** 
die  faid  Royal  Fi(hing,  Eajl-lndsa^  or  Guinea  Company,  (hall 
be  liable  to  a  commidion  of  bankrupt. 

And  in  the  ftat.  gtiioW.  3.  r.  44*  /  74.  a  claufe  is  in- 
ferted,  that  no  member  of  the  Eaft-India  Company  e(labli(hed 
by  that  a£^,  (hall  be  liable  to  be  a  bankrupt  in  refpeO  of  hb 
ftock  there  only;  and  that  no  (lock  in  that  company  (hall  be 
liable  to  a  foreign  attachment ;  by  which  claufes  it  appears 
that  the  Parliament  thought  it  reafonable  by  exprefs  words  to 

(1)  Holt  Chief  Juftice  declared »  in  trover  would  lie  for  negroes,  upon  the 

the  cafe  of  Chamberlain  v.  Harvey.  I  ground  of  their  being  heathens,  and 

Raym.  147.  that  trover  would  not  lie  that  therefore  a  man  might  have  pro- 

for  a  negro,  and  denied  the  authority  perty  in  them.     It  was  faid  thalt  the 

of  Butts  V.  Penny.  2  Lev.  201.     It  wa«  Court,  without  averment  made,  would 

lidjudged   however    in   the  Common  take  notice  that  they  are  heathens,     i 

Fleas  in  the  cafe  of  GeUj  y^^Cltve,  that  Ld.  Raym.  147. 

avoid 


35^  De  Term.  Sandl.  MicL  7  Geo.  I. 

PicKEsiKev.  avoid  fuch  a  conftmftion,  as  othcrwifc  might  have  been 
made  concerning  perfons  who  trafiick  in  fuch  (locks  j  for  if  a 
man  does  not  traffick,  but  deals  only  on  a  particular  occafionj 
this  does  not  make  him  a  bankrupt. 

As  if  a  man  provides  for  the   vi£lualling  of  the  Navy, 
(s)  3  Keb.  451.    I  JTent.  2jol  (a)  or  has  a  part  in  a  fliip,  but  docs  not  freight  it^ 

S.  C.    *       '       I  Vent.  20.  ib).     I  Sid.  411.  S.C. 
I  Show.  27a  y    \  J  -1 

So6.*5oS.  S^a  The  intention  of  the  a£k  was  to  prevent  frauds  and  per- 
juriesy  which  was  equally  hazardous  in  contra£ts  for  ftock, 
as  for  land  or  any  other  thing ;  and  therefore  the  intention  of 
the  Legifiature  feems  to  be- aimed  at  all  contra£ts  \  if  made 
for  lands,'  by  the  prior  claufe  it  is  provided,  that  the  agree- 
ment or  fome  Memorandum^  or  fome  note  thereof,  (hall  be  in 
writing,  t^c.  and  by  the  latter  claufe  it  is  provided  for  in  all 
contra£ts  for  goods,  wares  and  merchandizes  -,  in  which  words 
it  may  be  well  prefumed,  that  all  contrads  were  intended  to 
be  included  \  and  it  is  the  more  probable  that  (locks  were 
meant  to  be  included,  becaufe  traffick  in  them  was  ufed  many 
years  before  that  a&. 
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And  in  the  cafe  of  Nunns  againd  Scipio^  HiL  8  Feh.  171  J« 
in  Chancery,  it  was  exprcfsly  declared  by  Lord  Chancellor 
Cowpery  that  a  plea  of  the  ftatute  to  a  bill  for  the  performance 
of  a  contradl  for  4000/.  South-fia  (lock  ought  to  be  allowed  i 
which  refolutxon  is  in  point. 

Serjeant  Whitaler  e  contra  infiftcd,  that  all  contrails  were 
not  intended  to  be  comprifed  within  that  (latute;  for  the 
words  make  contrafts  above  loL  void,  except  the  buyer  ac- 
cept part  of  the  goods  fold,  and  a£lually  receive  the  fame,  or 
give  earned  or  fome  Memorandum  of  it  be  in  writing ;  and 
therefore  though  one  or  other  part  is  fufiicient,  yet  the  ftatute 
does  not  extend  to  contrails  where  neither  one  nor  tlie  oihcr 
part  can  be  performed  j  and  therefore,  where  part  of  tlic 
goods  cannot  be  delivered  or  accepted,  it  cannot  be  a  contraft 
within  the  (latute,  which  extends  only  to  fuch  things  part 
whereof  may  be  delivered  or  accepted. 

The 
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The  transfer  of  (locks  at  the  time  of  that  ftatutc  made  was  Pj««»w«^ 
unufual,  and.  therefore  it  is  not  probable  that  the  Legiflature 
had  that  in  view ;  and  although  all  goods,  wares  and  mer- 
chandizes, are  mentioned  in  the  ftatute,  yet  ittloes  not  follow 
thgt  the  ftatute  (hall  extend  to  contra£ls  for  all  forts  of  goods  ; 
for^  there  are  goods  of  which  felony  cannot  be  committed,  and 
It  is  not  probable  that  it  (hould  extend  to  them. 

This  ftatute  is  introdu£live  of  a  new  law,  and  therefore 
is  to  be  taken  (triftly,  and  (hall  not  be  conftrued  to  extend  to 
ftocks,  or  other  chofes  in  a£Uon  which  cannot  be  adigned. 

To  which  it  W9S  replied,  that  though  the  ftatute  fays  that 
the  contra^  (ball  be  void,  unlefs  the  buyer  accept  part  of  the 
goods,  or  give  earneft»  or  there  be  fome  Memorandum  in 
writing ;  yet  it  is  not  neceflary  that  the  thing  contraded  for 
muft,  by  this  ftatute,  be  fuch  as  can  be  delivered  into  the  other 
party's  hands;  it  is  fufiicient  that  part  of  the  goods  be  accept- 
ed, or  that  there  be  eameft,  or  fome  Memorandum  be  in  writ- 
ing; and  therefore  if  the  goods  cannot  be  delivered,  if  there 
be  eameft,  or  a  Memorandum  in  writing,  it  is  fufficient.  If 
tthere  be  a  cDntra£l  for  goods  to  be  imported  in  fuch  a  (hip, 
piall  not  the  contraft  be  within  the  ftatute,  becaufe  the  goods 
jcannotbe  delivered  till  the  arrival  of  the  (hip? 

But  if  tlie  delivery  of  the  goods  is  nece(rary,  the  aflignment  i  35*  J 
is  a  delivery  ;  and  the  declaration  fays  for  ten  (hares  vendif  li 
tranjlaf  \  if  an  aflignment  was  made  it  may  be  accepted,  and 
till  acceptance  the  transfer  is  not  compleat ;  and  though  it  is 
faid,  that  a  chofc  in  a£tion  cannot  be  aflTigned,  yet  it  does  »  P.  Wim.«5i. 
not  follow  that  it  is  not  of  the  nature  of  goods  of  mer- 
chandize. 

A  chofe  in  adion  may  be  aflTigned  by  the  King,     Dy.  30.  *.  «  ^JJ[;  ^^ 
2  Cro.  S2.  179.     a  RoL   198.  or  may  be  attached.    '^  Leon.   414- 
IS136,     Cr».£/iz,  184.  713.     jRol.sS3*     x  SiV/.  327.  \^    "*• 

But  the  Judges  being  divided,  in  opinion  it  was  adjourned. 
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Cafe  179.     The  King  verf.   Bifhop  of  Hereford  &  al*. 
Intr,  Hil.  5  Geo.   Rot.  - — —  In  C.  B. 

^^"iA'*3ftJk    T^   *  ^^f"^  Ifftpedit  for  the  prcfcntation  to  the  vicarage  of 

€<»tlMth«  X  Aymftry  in  conC  Hereford^  the    Bifliop  pleaded,  that  the 

Wt"MOrdlji«r3^   vicaragc  was  within  the  dioccfe,  and  that  he  chimed  notliing 

r^UeiiTa4  for     ^^  **  Ordinary  of  the  faid  Church ;  that  the  King  by  letters 

wMtoMifdging   patent  under  the  Great  Seal  prefented  George  Herbert  to 

Ivfal,  though  IB     ^  inftitutedjyw/^-  quo  idem  Epifcopus  ut  Eccleftit  prad^  ordinal^ 

C^lwVtjTnt^d!  f^'^^  ^*  Herbert Jic  pr^Jentae  de  babiliiaf  ti  idoneitaf  fui  tarn 

9  Cib.Co4. 807,    de  moribus  quam  fcietttia  in  hac parte  fecundum  Leges  Eeckjiafiicas 

j^^        *  adtunc  V  ibidem  examinavit  ut  de  jure  debuity  li  fuper  hujufmodi 

examination*  idem  Epifcopus  adtunc  isf  ibidem  invenit  itf  per  fa- 

cr*um  diverfaf^  perfonaf^  fide  digrCfibi  manifefie  apparuit  quodprdd^ 

Geo*  Herbert  tempore  prafentation*  pned*  faff  l^  divetfts  annii 

tunc  uif  elapfisfuit  Ebrietati  datuSj  Anglice  a  common  drunkard, 

tf  communis  dejuraf^  Anglice  a  common  fwearer,  ac  ea  occafion* 

per  Legem  SanBa  Eccle/tafore  inhabilem  ^  perfonam  minime  iio^ 

neam  fore  admijp  ad  aliquod  beneficium  cum  Curd  Animar^^  per 

quod  idem  Epifcopus  ut  Ecclefia  HP  ordinar*  recufavit  admittcre 

frad^  Geo.  Herbert  ad  Ficariam  Eccleftie  prad*  prout  ei  bene  Hcmt\ 

li  hocparafylJc. 

\  359  ]         ^^  **^  P'^  ^^  Attorney  General  demurred,  and  the  Bifliop 
joined  in  demurrer,  and  exceptions  were  taken  to  the  plea. 

Firft,  That  the  bifliop  fays  quod  ipfe  nihil  ctamat  in  eddem 
eccleftMy  whereas  it  ought  to  be  in  eadem  Vicat\     Sed  non  alloca- 
tur ;  for  he  adds  nift  admjJion\  infiitutiotf  liinduaion*  Vicar  ad 
Ecclefian!  pr^t ;  for  though  the  word  Ecclefia  imports  the  rec- 
tory, an4  ^are  Impedit  prafentare  ad  Eccleftam  is  not  good  for 
f#)r.  N^B.        »  prcfcntation  to  a  vicarage,  F.  N.  B.  {a)  32(S,  yet  the  refe- 
fu!  JUyrn/**    ''^"^^  ^^^^  ^'  *°  *^  ordinary,  who  if  he  is  ordinary  of  the  rcc- 
«W-  tory,  is  alfo  ordinary  of  the  vicarage  prefentative  derived  there- 

from.     And   fo  are   the  precedents   a    Brown,    225,   226. 
Raft.  524. 

Secondly, 


De  Term.  Sand.  Mich.  7  Geo.  !•    '  JS9 

Secondly,  There  is  no-certain  averment  thit  he  was  a  com-  „  ^»^«  ^* 
mon  drunkard.  Sed  non  allocatur  \  for  Ebrietaf  daf  with  an  £j&o^ 
Afiglici  is  fufficient*' 

Thirdly,  The  averment  that  he  was.  Is  not  certain,  but  only 
qttodfuper  examifC  Epifcopus  invenit  V  per  Sacr^utn  perfonaf^  Jide 
digr/  manifefte  fthi  apparuit  quodfuit^  btc»  Sed  non  allocatur  \ 
for  Dyer  %6^.  2  RoL  591.  it  was  allowed  to  be  good,  where 
the  certificate  of  the  ordinary  faid  dtligentum  U  celerem fieri fe^. 
cimuj  inq*  per  quam  luculenf  comperumus  &r  invenimus  quod,  Vcm 

So  a  certificate  of  baftardy  was  allowed,  which  faid  quod 
fuU  mul'ier  protit  per  intf  invemt\  {a)  Fit%.  Baft.  2.  and  there    ^^^^^**^* 
RolfixA  that  it  had  oftentimes  been  allowed. 

So  per  quam  inq^  invenimus  ejfe  hafiard  was  allowed.     Raft* 
Baft.  4,  (i)  Speco^s  Cafe  (r)  5.  Cb.  57.     The  plea  yiTZs/uper  ^x-    ^^v  ^^^  ^^ 
afnination*  Epifcopus  invenit  prafaf  H.  fore  fchifmaticum^  f^c»    "^S-  •»•   , 

frr  J         J      J  »  (j)  GaldC  35. 

So  m  the  cafe  oiHele  verfus  the  Bi/bop  of  Exeter*  [d)  Luiw^    Jenk.  168. 
1 095 .     So  Co.  'Ent.  520.  \  And?  Itt 

S.  C.  Cif.  in  Pit. 
p.  100.  '/)i  Salic  539.  Carth.  iii.  Comb.  939.  tLev.  til*  4  Mod.  114,  Hdt.  6o€. 
Show.F.C.88.  S.C.  i*  *-»• 

Fourthly,  For  that  the  Bifliop  does  not  fliew  that  he  gave 
notice  of  the  refufal ;  and  it  was  argued  by  me,  that  there  is 
a  diftinflion  between  the  refufal  of  a  clerk  of  a  common  perfoii  X  160  'X 
and  a  clerk  of  the  King.  In  the  cafe  of  a  common  pcrfon  lapfe 
incurs  if  he  does  not  prefent  within  fix  months,  and  therefore 
notice  is  necefTary. .    Hern.  Pleadm  60 1.  Town/,    Tables  222*    Mall.  Qvare. 

Co.  Ent.  J  20*  J  Burn'.  E,  U 


p.  136. 


But  nullum  temptis  occurrit  Regiy  alid  therefore  it  is  fufiicient 
that  he  now  informs  the  King  of  his  refufal.  The  fole  ground 
for  requiring  notice  is  the  danger  of  a  lapfe,  as  appears  by  P. 
18  //.  7,     KelL  49.  b. 

And  therefore  a  patron  may  prefent  before  notice.     4  Co.^ 

75.  ^.     The  plea  is  only  an  excufe  for  the  defendant  that  he 

be  not  judged  a  didurber,  and  though  upon  a  plea  that  the 

Bifliop 


J 
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Kf NO  <r.       Bifliop  claims  nothing  but  as  Ordinary,  generally  the  plaintiff 

lKibop»        may  have  a  writ  to  the  Bifliop  prefently,  and  the  Bifliop  fiiatt 

not  be  amerced,  but  the  plaintiff  for  falfe clamour.     Hob,  198. 

So  where  the  Bifliop  pleads  fpecially,  that  he  claims  nothing 
but  as  ordinary.     38  Ed»  3.  2* 

But  It  was  refolved,  that  the  plea  was  bad  for  want  of  no- 
tice alledged.  (i) 

(1}  It  is  laid  down  in  the  cafe  of  caufe  be  temporal,  as  a  felon  or  homi* 

Hele  V.  Biflfo/t  tf  Exeter ^  2  Salk.  539.  tide,  or  other  temporal  crime,  or  if  the 

^*  That  if  the  ordinary  refufe,   quia  difability  grow  by  any  a£t  of  Parlia- 

rriminofiist  he  need  not  give  noti^  of  ment,  or  other  temporal  law,  there  no 

his  refufaly  for  the  crime  is  as  much  in  notice  ought  to  be  given,  unlefs  aocice 

the  conufance  of  the  Patron  as  of  the  be  prefcribed  to  be  given    thereby." 

the  Bifhop ;  but  if  he  refufe  quia  iUite-  But  Dr.  Burn  in  the  kft  vol.  of  his  £c- 

nz/vx,  herouft  give  perfonal  notice."  defiaftical  Law,  p.  142.  declares  that 

Lord  Coke  in   his  fecond  Inftitute  ''  in  all  cafes  it  is  fair  and  equitable  to 

p.  632.  fays  **  If  the  caufe  of  refufal  be  give  notice  to  the  Patron  of  the  refu/al, 

for  default  of  learning,  or  that  he  is  whatever  the  caufe  maybe;  for  it  is  very 

an  heretick,  fchifmatick,  or  the  like,  poflible  that  the  perfon  prefented  may 

belonging  to  the  knowledge  of  eccle-  .  be  many  ways  unfit,  and  the  Patron  noc 

£aftical  law,  there  the  Biihop  muil  give  know  it." 
notice  thereof  to  the  Patron,  but  if  the 


Depaba  verf.  Ludlow.     In  C.  B. 

When  infortnec  rT^  HIS  was  an  aftion  of  Affumpjit  upon  a  policy  of  ui* 
lnte«X  ihc  "**  -■■  furancc,  where  the  defendant  infured  the  plaintiff,  inle* 
ica"fiintt^r<Ile  ^^'^^  ^^  "°  intercft,  ag^inft  all  enemies,  pirates,  takings  at  fea. 
bit  iiitereft  for  and  all  Other  damages  whatfocver.  And  upon  the  trial  it  ap- 
caoaotcontro-  pcared  that  the  fhip  was  taken  by  a  pirate  of  Sweden^  and  was 
in  his  pofleflion  for  nine  days,  and  was  retaken  by  an  Englifi 
man  of  war,  and  after  thefuit  commenced,  brought  into  Har- 
wri.  And  the  queftiou  was,  whether  in  fuch  cafe  the  defen- 
dant was  refponfible? 

And  it  was  referved  by  the  chief  juftlce  for  the  opinion  of 
the  Court ;  and  after  argument  by  Serjeant  Whitaker  for  the 
plaintiff,  and  by  Dr.  Henchman  for  the  defendant,  it  was  deter- 
muied  for  the  plaintifil 

For 
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For  though  it»was  objeftcd,  that  the  infurer  was  only  refpon-  Difaba  «• 
nble  where  the  plaintiff  had  a  property,  and  that  the  term  of  ^  vtriu  260! 
infuring  intercft  or  no  intereft  was  introduced  fmce  the  Revo-   7X7- . 

,  ,  Free,  in  Ch.  20* 

lution  ;  yet  it  was  faid  that  fuch  infurance  was  good,  and  the  Parkoolnr.26e. 
import  of  it  is,  that  the  plaintilFhas  no  occaiion  to  prove  his  in-  2/4."  ^^  ^* 
tereft,  and  that  the  defendant  cannot  controvert  that. 

And  though  the  Ihip  was  here  retaken,  yet  the  plaintiff  re-  2  Salk.  444. 
ccived  a  damage,  for  his  voyage  was  interrupted  j  and  the  qucf- 
tion  is  not  whether  the  plaintiff  had  his  (hip  and  did  not  lofe 
his  property,  but  what  damage  he  fuftained,  (i) 

(1)  It  is  enabled   by  the  ftatute  19  gering^or  without ben^teffal- 

Geo.  2,  c     37.  f.    I.    that   infurances  *vag€  to  the  infttrer^  ftiaJl  be 

made  on  (hips  or  goods  intereft  or  no  in-  null  and  void.  Park  on  Inf. 

terefi,  or  without  further  proof  cf  inttrejlf  p,    262.       Millar   OH    Inf. 

than  the  policy^  by  way  of  gaming  or  loa^  P*  '>5* 


The  King  veff.  The  Bifhop  of  Durham,  the 

Chancellor,   Mafler  and  Scholars  of  Cam-   ^""^^  '^'* 
bridge,  Edward   Fenwick,  John  Ward  and 
Edward  Fenwick  Jun,  Clerk. 

THIS  was  a  qnare  impedit^  in  which  the  Attorney  Gene-  Agraat  of  • 

ral  declared,  ^i&d  Eliz*  Regitia  feifif  de  Ecclefta  de  Si-  adrowfom,  ^c 

viondhourne  in  Com*  Northtdtn*  ut  de  uno  grojfo  injure  Corona pr^"  longing,  wiirnot 

fenia^f  J.  Hodges^  qu^dque  Advocatio  dcfcetidebat  Jacobo  Primoj  ^owfon^fc  "e"  d*' 

i^c.  qtii  fuber  mortem  7.  Hodges  brafentavit  Cidhbert  Ridley*  and  »n  antieot  timei, 

1.      r  f.       >     ^r     \    A         tr-        r>i       /       u     r-  A        U  though  it  wt. 

that  from  him  it  dcfcended  to  Kmg  Charles  the  Firft,  who  upon  appendant  to  th« 
the  death  of  Ridley  prefented  William  Kember,  and  from  him  it  ^^*"**'  3ooyc4rr 
defcended  to  King  Charles  the  Second,  and  upon  the  death  of 
Kember^  John  Rippon  and  Thomas  Algood^  by  ufurpation,  pre- 
fented Majors  Aigood  \.  that  the  advowfon  defcended  to  King 
James  theSecond,  and  that  upon  his  abdication  to  King  William 
and  Queen  Mary  \  and  that  upon  the  death  ofAlgood^thc  Chan- 
cellor, maftcrsand  fcholars  of  Cambridge^  by  ufurpalion,  pre- 
fented William  Siainforth ;  that  afterwards  the  advowfon  de- 
fcended to  Queen  Anne^  and  from  her  to  his  prefcnt  Majefty 

King 
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KiK«  V,       King  George^  to  whom  upon  the  death  of  Stainfortb  the  right  of 
Mhu,  6ft,       prefentation  appertained. 

< 
The  Bifliop  pleaded,  that  he  claimed  nothing  but  as  Or- 
dinary. 

Edward  Fenwlcl  fen.  pleaded,  That  Queen  Elhabeth  waf 
fcifed  of  the  manor  of  Warh  to  which  the  church  of  Symond^ 
bourne  was  appendant,  and  prefentcd  Hodges^  and  that  the  ma- 
nor ad  quodf  C!fr.  defcended  to  King  Jamej  the  Firft,  who  prc- 
fcnted  Ridley^  and  by  letters  patent  dated  the  i  itli  of  January^ 
in  the  1 1  th  year  of  his  rrign  granted  th«  faid  manor  cum  pertin. 
to   Elizabeth   Howard^   wife    of    Theophilus   Lord    Howard^ 
afterwards  Earl  of  Suffolk  and  her  heirs,  and  that  upon  the  deatli 
of  Ridley  the  Earl  of  Suffolk^  in  right  of  his  wife,  prefentcd 
Kembery  and  the  manor  defcended  to  James  Earl  of  Suffolk^ 
who  by  indenture  dated  the  pth  oi  July  1664  inroUed,  t£c. 
bargained  and  fold  to  Sir  Francis  Ratcliffy  afterwards  Earl  of 
Derwentwaterj  in  fee,  who  by  deed  dated  the  4th  of  September 
1665  granted  the  next  avoidance  to  J.  Rippon  and  Thomas  Jl- 
goodf  who  upon  the  death  of  Kember  prefentcd  M.  Algood^  and 
that  by  the  ftatute  3  Jac.  i.  cap.  5.  tlie  univerfity  (hall  prcfent 
to  the  benefice  of  a  recufant  convict,  and  that  the  Earl  of  Der- 
wentwater  being  a  convict,  upon  the  death  of  Algood  the  uni- 
verfity  prefentcd  William  Stainforth.    That  the  advowfon  dc- 
^  .         fcended  to  James  Earl  of  Derwentwater,  who  by  indentures 

dated  the  15  th  oiAuguJl  12  Anney  granted  the  next  avoidance 
to  the  defendant  Edward  Fenwick  fen.  to  whom  the  prefenta- 
tion upon  the  death  of  Stainforth  belonged,  ^c.  abfque  hoc^  That 
Queen  Elizabeth  was  feifcd  in  grofs.  Edward  Fenwich  jun. 
pleaded  that  he  chimed  nothing  but  upon  the  prefentation  of 
Edward  Fennjaitk   fen. 

The  chancellor,  matters  and  fcholars  of^the  univerfity  of 
Cambridge  pleaded,  that  Edward  the  Second  was  feifed  of  the 
manor  of  IVarhy  adquod^  ^c.  that  it  defcended  to  Edward  the 
Third,  who  by  letters  patent  dated  the  9th  of  May  2^  Edw.  3. 
granted  the  advowfon  to  the  warden  and  college  of  the  chapel 

of 
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•f  Windfor  and  their  fucceflbrs,  and fodcrivcdthe  advowfon  to   «..^*''?^* 

'  '  Bifllup  of  Ptf  R- 

Queen  £7/2^^^^,  who  prefented  Hodges,  and^upon  his  death      »Au,9ft. 
King  James  the  Firft,  prcfented  Ridley^  and  having  the  manor 
of  Wark  alfo,  he  by  letters  patent  dated  the  1 2th  of  January^ 
in  the  nth  yer.r  of  his  reign  granted  tot*  ill*  cafir*  honor*  (JT 
ntaner*  de  Wark,  t^c,  ac  omnes  advocatiof^,  isfc*  omnium  to*  Jin» 
fulat^  ecclefiaf^i  ^f.  infra  Com.  tffc.  in  eodem  Lift*  Pat* fpecjficat* 
vel  alibi  prad*  maner*y  l^c^fpedian*,  'pertin*,  faTf.  aut  ut  memb*^ 
fslc*  unquam  ante  tunc  habit*,  cognit*,  reputat*  l^c*   to  Elizabeth 
the  wife  of  Theophilus  Lord  Walden  heir  apparent  to  the  Earl 
of  Suffolk  and  her  heirs,  by  which -flie  was  feifed  of  the  manor 
and  of  the  advowfon,  and  upon  the  death  of  Ridley  pre&ntcd 
Kember,  and  fo  derived  the  advowfon  to  Edward  Earl  of  Der^ 
nventwater,  who  being  a  recufant  convidt,  the  UniverCty  upon 
the  death  of  Algood  prefentcd  Stainforth,  and  then  derived  the 
advowfon  to  James  Earl  of  Derwentwater  an  infant,  and  tliat 
by  the  ftatute  12  Jnne,  Sejf.  2.  cap.  14.  every  papift  or  pcrfon 
profefling  the  poplfti  religion,  and  every  infant  of  fuch  papift 
not  being  a  proteftant,  and  every  mortgagee,  truftee,  l^c.  of 
fuch,  is  difabled,  ^c,  and  the  univerfity  (hall  prefent,  ^c.  upon 
which  the  Earl  of  Dervtentwater  not  being  a  proteftant,  but 
the  forTof  a  papift,  Ifc*  the  prefentation  belonged  to  the  uni- 
verfity, who  prefentcd  the  defendant  Ward,  ahfque  hoc,  that 
King  James  the  Firft  died  feifed  of  the  advowfon. 

The  defendant  Ward  pleaded  that  he  did  not  difturb,  lie. 

To  the  pleas  of  the  Bifhop,  Edward  Fenwick  jun.  and  Ward, 
the  Attorney  General  replied,  and  prayed  judgment  with  a  ceffat 
txecutioy  f^c. 

To  the  plea  of  Edward  Fenwick  fen.  the  Attorney  General 
demurred,  and  for  not  joining  in  demurrer  took  judgment.  , 

To  the  Univerfity's  plea  the  Attorney  General  demurred, 
and  ftiewed  for  caufe,  that  the  trav^ rfe  is  not  material,  and  that 
he  defendant  did  not  (hew  any  titk  to  the  advowfon }  and 
the  Univerfity  joined  in  demurrer. 

And  it  was  argued,  that  by  the  letters  patent  1 1  Jac.  i.  the 

advowfon  of  Symondbourne  did  not  pafs,  for  it  is  not  cjcprefsly 

Vol.  I*  C  c  named 
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Kiwc  V.  named  in  the  patent,  and  by  the  ftat.  1 7  Edw.  2.  Prareg.  Regh 
HAM,  fiff.  ^.  IS»  an  advowion  appendant  docs  not  pals  by  the  grant  ot 
a  manor  cum  perttn\  if  it  be  not  exprefsly  mentioned.  And 
though  it  is  admitted  by  the  pleadings,  that  this  advowfon  was 
appendant  to  the  manor  of  Warh  in  the  time  of  Edward  the 
Second,  and  the  grant  by  the  letters  patent  is  inter  aP  of  the 
manor  of  Wark^  with  all  advowfons,  Wr.  penden*  aut  ut  metnhr*^ 
parceP  eorundem  maner^y  tic,  unquam  ante  hoc  habii\  cognify  ac" 
cept%  occupaff  ufitat*  reputaf  exiften\  lie. 

Thefe  words  cannot  pafs  an  advowfon  fevered  from  the  ma« 
nor  300  years,  though  it  was  ante  tunc  appendant  to  the 
manor. 

In  the  cafe  of  Imber  and  Wilitng,  Dyer  362.  Q>.  Ent.  380. 
a  grant  of  a  manor  with  all  woods,  tic»fpe6tan^  aut  ut  membrumy 
parcelP  eorundem  maner^,  faTtf.  antehac  cognit\  accepfy  iabit*,  ufitat 
feu  reputaP  exiften*  does  not  extend  to  woods  which  were  not 
parcel  thereof  at  the  time  of  the  grant,  they  ought  to  be  parcel 
thereof  in  reputation  time  out  of  mind,  tic.  So  2  RolL  1 86. 
Co.  Ent.  380.  A  grant  of  a  manor  with  all  the  lands,  woods, 
tic.  fpeSlan*  aut  ut  membr^y  parcel' j  He  ante  tunc  habif  cogniP^ 
accept\feu  reputat\  may  extend  to  woods  in  the  hands  of  the 
King,  and  parcel  of  the  manor  within  1 7  yearS|  but  not  to 
woods  fevered  in  antient  times. 

And  fo  it  was  refolvcd  by  the  Courts 

Judgment  was  given  for  the  King, 
2 
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.  Rogers  vcrf.  Wilfon,  Cafe  i82. 

THIS  was  an  aftion  of  debt  upon  a  bond  dated  the    ^'^^^7^*"^/'" 
24th  of  Juh  7  Geo^  for  2oo  /.     The  defendant  prayed   «ppear  by  the  re- 
Oyer  *,  upon  which  the  condition  appeared  to  be  this.  whofs  ofr  the 

contract  was 
■tadf.     Say.  Re  •  1S7.    2  Loid  Raym.  1350.    i  Sir.   585.  S.  C.    8  Mo<i.a3».   S.  C.    s  Lord 
R«i)iB.  1 515. 

Whereas  Ph.  'Brooke^  as  executor  of  -F.  Brooke^  being  pof- 
fcfled  of  4000  /.  lottery  annuities  on  the  6th  of  July  agreed  to 
(ell  them  for  4600  /•  to  be  afligned  and  paid  for  before  the 
6th  of  Auguft  next ;  and  whereas  foon  after  the  faid  PL  Brooke 
at  the  requeil  of  the  plaintiff  and  defendantj  tranfcribed  them 
in  his  own  name  into  the  Ssuth-fea. 

Now  if  the  defendant,  in  confideration  of  a  valuable  confide- 
ration,  (hall  transfer  to  the  plaintiff  a  moiety  of  the  faid  flock 
allowed  by  the  South^fea  Company  idt  the  fame,  then,  Wr. 
And  then  pleaded,  that  the  contract  between  tlie  plaintiff  and 
defendant  was  for  the  fale  of  South-fea  Stock,  which  was  nei- 
ther performed  nor  compounded  beiore  the  29th  of  September 
1 72 1,  and  that  neitheruhe  bond,  with  the  condition  and  con- 
trail therein  contained,  or  any  ab(lra£l  or  memorial  thereof, 
was  regiftered  before  the  jft  of  November  1721,  €^r. 

The  plaintiff  replied,  that  he  by  deed  dated  the  27th  of  Or- 
tober  1720I  .afTigned  the  bond  and  all  the  benefits  of  the  flock, 

C  c  2  ^c. 
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RoQiRs  V.      (5»^.^  jn  the  condition  mentioned,  to  William  King  for  his  own 
Wilson.  .  '  * 

proper  ufe,  who  regiftcrcd  it,  £5*^.  and^iffue  was  joined  upon 

the  rcgiftcring.     And  on  the  trial  at  Guildhall^  on  the  27th 

of  November  1 722.  before  Lord  Chief  Juftice  Pratty  it  appeared 

upon  the  regifter  of  the  affignment  produced,  that  the  aflSgn- 

ment  was  regiftered,  and  not  the  bond ;  and  the  Chief  Juftice 

faid,  that  the  bond  and  condition  which  contained  the  contra£k 

"  ought  to  have  been  regiftered.     Then  a  .jregifter  of  the  bond 

and  condition  was  produced,  but  it  did  not  appear  to  whofe 

ufe  the  contra£);  was  made  *,  and  it  is  not  enough  that  it  is  faid 

in  the  aflignment,  that  it  was  to  the  ufe  of  the  plaintiff,  though 

the  affignment  was  alfo  regiftered,  for  that  is  only  a  recital  in 

(«)  7  0eo.i,St*   ^^^  ^^^^  of  affignment ;  but  by  the  {a)  ftatute,  it  muft  appear 

».  f.  9.  by  the  regifter  itfclf  to  whofe  ufe  the  contra£l  was  made.     And 

to  tills  opinion  the  Chief  Juftice  adhered  \  but  on  the  plaintifPs 

importunity  permitted  a  cafe  to  be  made,  which  was  never  ar* 

gued ;  but  the  plaintiff  commenced  a  new  a£tion  in  the  Com* 

mon  Pleas,  upon  which  a  fpecial  verdi£l  was  found. 

Cafe  183.      Stedman,  qui  tam^  ^c.  verf.  Hay,  '  In  C,  B, 

Wbcnaprcfcrip-  Hr^HIS   was  a  prohibition  upon  a  libel  in  the  fpirituaT 

t^onJot^(c^x  in  JL     Court  by  the  d^endant,  for  that  the  plaintiff  fat  in  prima 

found  by  the  ifftertto  locis  in/edilif  in  thechurch  oi  Abberley  in  Worcefterfiirey 

plfrii^ll  wbich"  which  places  the  defendant  claimed,  one  as  belonging  to  a. 

ii  oaiy  aciicum-  meffuagc  or  tenement  named  Crowlandi,  the  other  to  a  meffu- 

Ofnce  requifite 

to  fupport  the      age  or  tenement  named  Nurtom^ 

prescript  ion,  is 

or  necellity  iocludeJ. 

The  plaintiff  in  his  declaration  in  prohibition  declares,  that 
all  prefcriptions  ought  to  be  determined  by  common  law  ;  that 
y.  Farmer  and  Sufan  his  wife,  in  right  of  the  wife,  were  feifed 
of  a  meffuage  and  lands  called  Southalls  in  Netherton  in  the 
faid  parifli  of  Abberley  in  fee,  and  that  time  out  of  mind  there 
had  been  an  antient  feat  in  Boreali  parte  Efclefta  de  Abberley^ 
and  that  the  faid  Farmer  and  his  wife,  and  all,  i^c,  prcfcribed 
habere  ufum  primi  Isf  tertii  loci  in  fedili  prad*  (the  fecond  place 
•   belonging  to  tlic  defendant  as  tenant  of  Nurtons)  and  becaufe 

the 
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the  plaintiff,  as  tenant  of  Southalls,  ufcd  thofe  feats,  the  dpfcnd-     STrnwAw  v. 
ant  jibelled  againft  him  in  the  fpiritual  Court, 

The  defendant  pleaded,  that  he  had  a  faculty  granted  for 
thofe  places,  and  traverf(?d  ab/que  hoc  quod  Farmer  iff  uxor  t^ 
0mnes,  tic.  a  ttrnpore^  &c.  habuer'  ufutn  prad^  primi  U  tertii  loci 
infedUi  illo.  IfTue  was  joined  upon  the  traverfe,  and  a  verdi£t 
for  the  plaintiff. 

And  now  Serjeant  Pengelly  moved  in  arreft  of  judgment, 
idiat  the  plaintiff  did  hot  alledge  in  his  declaration  any  ufage' 
to  repair  the  feats  ;  for  of  common  right  all  the  feats  in  the 
church  belong  to  the  parifliioners  in  general,  who  are  bound 
to  repair  the  church ;  but  for  the  better  order,  and  to  prevent 
the  confufion  which  would  follow,  if  every  parKhioner  fat 
where  he  pleafed,  the  ordinary  has  been  allowed  to  difpofe  of 
the  feats,  and  no  prohibition  ought  to  be  granted  in  fuch  a  cafe:    i  Darn*i  E.  L.  ' 
But  where  a  man  has  always  repaired  a  particular  feat,  he  may    ^^v^jr.  326. 
prefcribe  for  that,  and  the  ufage  of  repairing  is  the  foundation    ^*J'J!'^^|  ^jj, 
of  fuch  ptefcription,  without  which  it  would  be  void ;  and  fo 
it  was  refolved  2  "Cro.  366.     Noy  104.     (which  feems  to  be 
the  fame  cafe)  that  if  a  man  time  out  of  mind  had  ufed  to  repair 
a  feat  in  the  ifle  of  the  church,  and  to  fit  and  bury  there,  the 
ifle  fhall  be  peculiar  to  his  meffuage,  and  he  fliall  not  be  dif-« 
placed  by  tlie  ordinary,  parfon  or  church-wardens.     But  ufage 
of  fitting  and  burying,  without  ufage  of  repairing,  does  not 
give  any  property. 

And  therefore  no  body  <^n  prefcribe  for  a  feat  in  the  body 
of  the  church,  for  it  is  always  repaired  by  the  pariQiioners. 
Mo.  878.  ia)     But  where  Sir  Bernard  WhetRone  had  time  out    W  "  Co.  lor. 

.  .  .  ^  GodKiog.  S.C. 

of  mind  ufed  to  repair  a  pew  in  the  body  of  the  church,  he  3  lait.  zoz. 
was  kllowed  to  prefcribe  for  It.  Hob.  69.  So  a  cuftom  for 
the  church-warden  to  difpofe  of  the  feats  in  the  body  of  the 
church  was  difallowed,  where  the  parifhioners  repaired  the 
church.  2  Lev.  24 !•  So  where  the  ifle,  l^c.  had  always  been 
repaired  at  the  common  charge  of  the  parifhioners,  tlie  feats 
there  (hall  bft  difpofed  of  by  the  ordinary,  as  well  as  in  the 
body  of  the  church.     1  Cro.  366.     And  in  antieat  times,  a 

C  c  3  cuftom 
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Stidmah  v.  cuftom  to  repair  was  alledgcd  in  an  aflion  on  the  cafe  for  diC» 
{a)  Bridg.  4.  turbing  a  man  in  his  feat  in  the  church.  2  Cro.  6oj.  {a)  But 
faim.  46.  of  later  times  it  has  been  holden  that  there  is  no  occafion  to  al- 

aRo.Rep.  139. 

S.  C.  ledge  it  in  the  declaration,  but  that  it  is  fufiicient  to  give  it  in 

evidence  at  the  trial  j  and  after  a  verdi£l  it  (hall  be  prefumed 

to  be  well  proved,  otherwife  tlie  verdift  could  not  have  been 

(^^^•7«-     for  the  plaintiff.  (^)   i  Sid.  88.  203.     And   the  diftindion 

Raym.  $%  s.  C.   there  was  taken,  between  an  a£tion  upon  the  cafe  and  a  pro- 

1    .    .  ^  .       hibition  5  for  in  a  prohibition  it  was  faid,  that  cuftom  to  repair 

muft  be  alledged  in  the  declaration.     And  Hale  thought  there 

was  good  ground  for  that  diftinflion,  for  an  a&ion  upon  the  cafe 

is  againft  a  wrong-doer  and  ilranger ;  a  prohibition,  againft  one 

vrYio  prima  facie  has  a  right.     And  this  diftin£lion  was  cited 

and  agreed  to  2  Jon.  4.     3  Lev.  73. 

And  it  was  agreed  on  the  other  fide,  that  ufage  of  repairing 
was  neceffary,  without  which  there  could  be  no  prefcribing  for 
a  feat  in  a  church  ;  and  perhaps  if  the  defendant  had  demurred 
to  the  declaration,  it  would  not  have  been  good-,  but.when  the 
defendant  has  pleaded,  and  traverfcd  the  prefcription  which  is 
found  for  the  plaintiff,  which  could  not  have  been  found  un« 
lefs  a  cuftom  of  repairing  had  been  proved,  the  declaration  (hall 
be  aided  \  as  in  trefpafs  and  other  adions,  where  the  declara- 
tion is  uncertain  or  infufficicnt,  it  fhall  be  aided  by  the  plea  of 
a  collateral  matter,  and  a  verdid  for  the  plaintiff.  2  Lut. 
1382.  1392.  1492.     z&alh.  662,663. 


Sspn.  p.  xs. 


And  the  cuftom  to  repair  is  only  a  circumftance  requifite  to 
fupport  the  prefcription,  and  when  the  prefcription  is  found> 
the  repairing  is  of  necelTity  included. 

jiull.  Ni  Pf j.  Afterwards  P,  9  Geo*  judgment  was  given  for  the  plaintiff; 

'•  *'9'  for  after  a  verdidl  it  (hall  be  prefumed  that  a  good  prefcription 

was  proved. 
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Hughs  verf.  Clubb  &  al'.     In  B.  R.  Cafe  184. 

THIS  was  an  aflion  of  cjc£lment  upon  the  dcmife  of  AmandeTifct'l 

Herbert  Watts  \  to  which  the  defendant  pleaded  not  «o>»»wifein 

guilty ;  and  upon  the  trial  in  Kent^  before  Pratt  Chief  Juftice,  mtinder  toy.  L 

the  cafe  appeared  to  be  this  :  wifr;ithVllV 

^  -  . .  ...  fequent  huftand 

fuiferj  a  recorery  ;   and  it  was  holdea  good  againft  the  heir  of  the  dcfifor,  DOtwithflandinc  the  Aa- 
tocf  II  H.  7.  c.  flo. 

John  Watts ^  the  anceftor  of  the  Icflbr  of  the  plaintiff,  and  to 
whom  the  leffor  was  heir,  by  his  will  dated  the  30th  of  ^ep^ 
temher  1684.  devifed  the  lands  in  queftion,  of  which  he  was 
feifed  in  fee,  to  Elizabeth  his  wife,  habend^  to  her  and  the  heirs 
of  her  body. 

Elizabeth  married  a  fecond  hufband  Coxy  and  fuffers 

a  common  recovery,  and  by  indenture  dated  the  2d  of  Oc" 
tober  1689.  declares  the  ufes  to  Cox^  her  fecond  hufband 
for  life,  afterwards  to  herfclf  for  life,  remainder  to  the  heir  of 
the  furvivor. 

Elizabeth  furvived,  and  afterwards  married  Edward  Clubby 
and  fettled  this  eftate  to  him  in  fee,  and  died  without  iflue, 
and  the  defendant  claimed  under  this  fettlemcnt. 

The  queftion  was,  whether  the  recovery  fuffered  by  the 
wife  was  not  void  in  this  cafe  by  the  ftat.  i  x  //.  7.  c.  20. 
which  enads.  That  if  any  woman  hath  or  (hall  have  any  eflate 
in  dower  for  life,  or  in  tail  to  herfelf  or  for  life,  in  any  land, 
&r.  of  the  inheritance  or  purchafe  of  her  hufband,  and  (hall 
fole,  or  with  an  after-taken  hu(band  difcontinue  or  fuffer  a  re- 
covery, £s^r.  fuch  recovery,  .tslc.  fhall  be  void. 

And  this  cafe  was  referved  for  the  opinion  of  the  chief 
Juftice,  and  by  him  determined,  that  it  was  not  within  the 
ilatute ;  for  though  it  is  within  the  letter,  it  is  not  within  the  r  070  1 
intent  of  the  ftatute,  which  extends  only  to  cafes  where  the 
hufband  fettles  lands  upon  his  wife  by  way  of  jointure,,  to 
which  the  iiTue  between  them  (hall  be  inheritable. 

C  c  4  And 
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Hvcvf  V.  And  therefore  if  a  huiband  fetdes  hnds  upon  himfelf  and 

his  wife  In  fee,  though  it  be  a.^ood  jointure,  4  Co.  3.  yet  her 

%7%.  alienation  is  not  reftrained  by  the  (tat.  11  //•  7.  c.  20.   Djer 

248.    So  it  was  refolved  Cro.  EUz.  524.  and  accordingly  in 

Mo.  J 16. 

CruifeooRccoT-  ^nj  j„  J  £^^^  ^gj^  C^^^  j5/;jg^  2.  S.  C.  it  was  refolved, 
that  if  a  man  feifed  in  fee  devife  to  his  wife  in  tail  general,  re- 
mainder to  j.  S.  in  fee,  and  the  wife  with  a  fubfequent  huf- 
band  levy  a  fine,  this  bars  the  iflue ;  for  though  it  is  within 
the  words  of  the  ftatute,  it  is  not  within  the  intent  of  it  y  which 
was  defigned  to  prevent  a  wife  advanced  by  her  hufband  from 
prejudicing  the  ifliie  of  her  hufband  ;  and  that  is  of  the  ba^ 
import  with  the  prefent  cafe. 


„..-      "    '-  '-'"'  '    *  37* 
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Robinfon  verf.  Mead.  Cafe  185. 

THIS  was  an  a£lion  of  trefpafs  for  an  afTauh  aod  bat-   a  plea  m  tfcate- 
tcry  of  the  plaintilFs  wife,  per  quod  confortium  amtfit.         SJeaiint' wm  • 

mercery  and  ao 
tefttlemaiiy  ai  named  iathe  writ,  wat  boldeagood.     i  Com.  Dig.  35.     i  Scr.  556.    %  Ld.  Rayou 
1541..,  %  Str.ti6.  S.C« 

The  defendant  pleads  in  abatement,  that  he  was  a  Mercer, 
and  no  Gentleman,  as  he  was  named  in  the  writ ;  to  which 
the  plaintiff  demurred,  fuppofing  that  the  exception  was  taken 
to  the  addition,  in  regard  that  the  plaintiff  had  miftaken  his 
degree,  for  that  he  ought  to  have  (hewn  of  what  other  degree 
he  was,  and  that  it  was  not  enough  >to  fay  that  he  was  of  fuch 
a  myftery.  Sed  mn  allocatur  \  for  here  the  defendant  denies 
abfolutely  the  addition  given  him  by  the  writ,  and  then  non 
conftat deperfofULy  for  Thomas  A^adMtrctr,  and  no  Gentleman^ 
cannot  be  Thomas  Mead  Gentleman.  It  is  true  that  the^fta* 
tute  I  if.  5*  f.  5*  requires  only  that  in  original  writs  an  ad- 
dition (hall  be  made  of  the  defendant's  eftate,  degree  or  myf- 
tery, and  therefore  it  is  fufficient  where  a  defendant  has  feve<  . 
ral  additions  to  give  him  the  one  or  the  other,  or  to  give  him 
the  addition  of  his  degree  or  myftery  or  both  ;  but  when  the 
defendant  has  no  fuch  addition  as  is  given  him  by  the  writ,  he 
nuy  plead  as  here,  quod  non  efi  gtnerofus^  necfufcepit^  necfuit  d$ 
fradu  genero/i  \  which  the  plaintiff  confefled  by  his  demurrer ; 
and  when  by  his  plea  in  abatement  the  defendant  denies  the 

addition 
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RoBtNsoir  V.  addition  given  him  by  the  plaintiff,  he  is  obliged  by  the  riilea 
of  good  pleading  to  (hew  -his  addition,  by  which  he  might  be 
fued  ;  and  therefore  28  H.  6.  2.  b.  the  defendant  pleaded  that 
he  was  a  Merchant,  isf  nongenerofusy  and  it  washolden  good. 

Judgment  was  given  for  the  defendant. 

I  was  of  Counfelfor  the  defendant. 

Orfc  \%6.  Walter  verf.  Drew  &  al*.     In  C.  B. 

Y|^"  ■  ^f-  T^  HIS  was  an  adion  of  Ejeftment  upon  the  dcmife  of 
WiiiUm  the  el-  X  Richard  Weeks  \  and  upon  the  trial  at  the  afiizes  in 
teftator  ftouid      Comwall  hcfoTC  Mr.  Baron  Price,  the  cafe  appeared  to  be  this : 

bappen  to  die 

wicbout  UTue,  tbit  then,  and  not  otherwife,  after  William's  death,  the  eftate  was  to  go  ortr  to  hia 
Iba  Richard  and  hit  heirs,  it  was  holden  chat  WiUiain  took  an  eiUte  tail  by  implication.  2  £4. 
Abr.  3x5. pi.  23. 343.  pi.  S.  C.    Via.  Abr.  Tic.  Devi/e  (R.  a.)  pi.  zo. 

Richard  Weeks,  grandfather  of  the  leflbr  of  the  plaintifl^ 
being  fe^ed  in  fee,  and  having  two  fons,  William  his  elder 
and  ^iV£^r</ his  younger  fon,  by  his  will  dated  the  loth  of 
March  1664.  devifcd  in  thefe  words : 

//  //  my  will,  that  if  William  Weeks  my  fon  Jhall  happen  U 
die,  and  leave  no  ijfue  of  his  body  lawfully  begotten,  that  then  in  that 
cqfeyand  not  otherwife,  after  the  death  of  the  f aid  William  my 
fon,  I  give  and  bequeath  all  my  lands  of  inheritance  in  Lawliffick 
unto  thefaid  Richard  my  fon,  to  have  and  to  hold  thefatm,  after 
the  death  ofthefaid  William,  to  him  and  his  heirs., 

Tlie  teftatOT  died  on  the  1 9th  of  March  1664.  William  his 
fon  and  heir  entered,  and  in  Michaelmas  1692.  fuflered  a  reco- 
very; and  by  indenture  dated  the  30th  June  1692.  declares 
the  ufes  of  the  recovery,  to  the  ufe  of  J*  Foot  and  his  heirs, 
till  payment  of  a  fiim  of  money,  and  then  to  himfelf  and  his 
heirs. 

Afterwards  by  Icafe  and  releafe  dated  the  8th  li  9th  of 
June  1697.  ^^  conveyed  the  equity  of  redemption  to  J. 
/00/and  his  heirs,  under  whom  the  defendant  claimed. 

On 
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On  the  9th  of  January  17^1.  William  Weeks  died  without     WAtrim  ^ 
iflue,'  and  on  the  1 2th  of  November  1 7 1 5-  Richard  Weeks  died| 
leaving  Richard  Weeks  the  leiTor  of  the  plaintiff  his  fon  and 
heir,  who  upon  the  death  of  William  brought  his  ejedtment  \ 
and  the  queftion  was, 

Whether  he  was  barred  by  the  con<»mon  recovery  fuffered 
by  William  ?  Which  was  argued  before  Mr.  Baron  Price  at 
his  Chambers  in  Serjeant s-Inn* 

And  I  in(i(ted,  that  the  devife  to  Richard  the  younger  fon 
was  an  executory  devife  ;  for  he  could  not  take  by  way  of 
remainder,  for  a  remainder  cannot  be  without  a  particular  , 
cftate ;  but  here  no  eftate  is  devifed  to  William^  but  the  tefta- 
tor  fuffers  his  eftate  to  defcend  to  him,  and  only  makes  a  de- 
vife to  Richard,  if  William  died  and  left  no  iffue  of  his  body, 
and  therefore  Richard  cannot  take  at  all,  if  he  does  not 
take  by  way  of  an  executory  devife. 

A  man  cannot  take  by  devife,  if  there  are  not  words  which    x  P.  Woji,  ^ 

give  the  eftate  to  him :  A  man  dcvifeth  to  his  fon  after  the    ^g^*^     "*    ^" 

death  of  his  wife,  2   Leon,  {a)    126.     2  Jon*  98.   {h)  2  Lev*    («)  9  Leon.i3s. 

207.  S.  C.  rcfolved  that  the  wife  took  nothing.  jli,,  i  ^  Mow 

123.  S.  C. 
{h)  X  Vent.  323.     3  Kob.  816.  S3S.    x  Frcei«.4sS.  S. Q» 

And  the  cafe  in  Faugh,  (c)  259.  262.  Gardiner  verC.  Sheldon    W^^JJf'^'^-^^S* 
was :  a  man  devifed,  that  after  the  death  of  his  fon  and  daugh-    i  Freen.  n. 
ters  without  iflue  j  and  if  it  ftiall  happen  that  my  fon  George,   pj.  6.  s.  c. 
and  Margaret  and  Katherine  my  daughters  die  without  iflue, 
then  all  my  freehold  lands  fhall  go  to  my  nephew  Rofe  and 
his  heirs ;  and  it  was  agreed,  that  his  daughters  took  nothing 
at  all  by  his  wilh 

It  is  true,  that  in  this  cafe  in  Vaugban  It  is  faid,  that  Rofe 
did  not  take  by  way  of  executory  devife,  because  the  eftate 
given  to  him  was  to  take  cWtSk  after  the  death  of  the  fon  and    a33. 
daughters  without  iflue,  which  was  a  contingency  too  remote 
for  the  law  to  allow. 

But 


374 


De  Term.  Sari<a.  Trin.    9  Geo.  I. 


K6  one  fliall 
Uke  by  esecu- 
tory  de? ifc  who 
can  uke  inany 
other  way. 
I  Ld.  Raym. 
S08.   %  Sauiul. 
388.     X.Sid. 
47.  X  Kcb.  119. 
&C.Skinn.43i. 
Dougl.  264. 
IX  ace.  X  T.  R. 
«3»- 


Supra,  p.  192. 
Infra,  p*  4«6. 

Supra,  p.  299* 

(«)Sttpra,p.64. 
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But  here  the  contingency  was  to  take  eflFe£l  upon  the  deatfi 
of  William,  for  the  words  are  not,  j^  William  die  without  iffue^ 
but  if  he  die  and  leave  no  iffue,  which  are  tantamount  to  faying, 
if  he  die  not  having  ijfue  at  the  time  of  his  death  ;  and  this  is  in- 
forced  by  the  fubfcqucnt  words,  ^William  die  and  leave  n9 
iffue^  then  in  that  cafe  and  not  otherwifty  after  the  death  ofthefaid 
Willizm  J  I  give  the  fame  to  Kichzrdy  to  hold  after  the  death  of 
the faidVfWihmf  to  him  and  his  heirs  5  by  which  it  appears, 
that  his  intention  was,  that  Richard  fhould  have  the  lands  im- 
mediately upon  the  death  of  William^ 

Serjeant  Chejhyre  e  contra :  No  one  fliall  take  by  executory 
devife,  but  he  who  cannot  take  any  other  way,  and  here  he 
may  take  by  remainder ;  for  by  the  words  it  appears  to  be  the 
teftator's  intention,  that  William  his  eldeft  fon  fhould  take  in 
the  firft  place  \  and  I  know  no  rule  for  the  conftruftion  of  a 
will,  but  the  intention  t)f  the  devifor,  and  here  his  intention 
is  manifeft  that  William  fliould  take,  A  man  devifcd  to  his 
wife,  and  then  fays,  after  her  death  my  fon  William  is  to  have 
it,  and  if  he  die,  his  fon  is  to  have  it  j  it  was  holden  that  William 
took  an  eilate-taiL    9  Co,  127*  b. 

So  in  Mo.  127.  there  were  no  words  of  gift,  yet  it  was  hol- 
den a  good  devife*  So  i  RoL  836.  a  Cro,  415.  {a)  And  in 
this  prefent  cafe  the  recovery  was  fufiered  upon  the  opinion  of 
Serjeant  Pemberton  and  Levinz,  that  William  by  this  will  took 
an  eftate-tail,  remainder  to  Richard. 

To  which  the  Baron  inclined  ; 

And  afterwards  upon  further  confideration  gave  his  opinion, 
that  William  took  an  eftate-tail  by  this  will  -,  for  the  words 
fliall  not  be  conftrued  to  give  an  eftate  by  way  of  executory  dc- 
vife,  but  where  the  devifee  cannot  take  any  other  way. 

But  here  William  took  by  the  will,  for  it  is  a  ncceflary  im- 
plication, that  he  fliall  have  it  to  him  and  his  heirs  of  his  body, 
for  the  heir  fliall  take  by  the  will  though  he  is  not  cxprcfsly 
named,  or  there  be  no  devife  to  him  by  exprefs  words. 


Ai 
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As  9  Co*  12Z.     A  devife  to   the  wife  for  life,  and  after     Walter  •. 
her  deceafe  If^iIIiam  is  to  have  itj  and  if  he  die  his  fon  is  to 
have  it. 

It  was  adjudged  that  fPilliam  took  an  eftate-tail. 

So  no  devife  exprefsly  to  the  fon^  yet  he  took.    Mo.  l%^% 
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Cafe  187.  Walker  verf,  Lefter/ 

The  plaintiflfin    /-f-s  HIS  was  an  a£lion  of  debt  for  money  lent  at  a  play 

Che  T'curd  of  I  -  '  ^    ^ 

i^ifi  Priui  omit-      -*•     Called  jftUrours. 

teo  the  worct 

/«/k/T;  buUt  The  defendant  pleaded  Nil  debet. 

was  holdea 

amciidabicbythe       The  plaintiff  in  the  record  of  Ntft  Prius  omitted  the  words 

original  record.  *  ^  *' 

Supra,  p.  2  50.       Et  pracT  quet^ fcilicet. 
and  the  cafes 
then  cited. 

And  after  trial  before  King  Chief  Juflice  in   &ujfexy  and  a 

verdia  for  the  plaintiff,  judgment  was  arrcfted.     And  now 

the  plaintiff  moved,  that  the  record  of  Nlft  Prius  (liould  be 

amended  by  the  original  record.     And^^  Cur\  it  fliall  be 

amended,  for   the  omifilon   was  only  the  mifprifion  of  the 

clerk  I  2  Cro.  502.     HarrifotCs  cafe^  and  i  SalL  5  !•  are  cafes 

as  flrong  as  the  prefent  cafe. 

Walker  verf.  Prieftly.     In  C.  B, 
Cafe  1 88-  J  J 

THIS  was  an  a£tion  of  debt  upon  a  bond,  which  upon 
^.. J  „..  oyer  appeared  to  be  conditioned  for  the  performance  of 

replication  af-       covenants. 

iigns  leveral  / 

brraches,  to 

which  the  defendant  does  not  rejoin  ;  thoofh  the  plaintifT  cannot  waWe  the  breacbet.  (being  entered 

on  the  roiJ)  yet  he  may  take  judgment  for  wauit  of  the  rejoinder.    Cowp.  357.    Doug.  49.  %  Tcia 

Kep.  388. 

The  defendant  pleads  covenants  performed. 

The 
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The  plaintiff  replies,  and  affigns  fevcral  breaches.  Walki*^, 

The  defendant  did  not  rejoin  j  upon  which  the  plaintiff 
£gned  judgmeilt. 

And  now  Serjeant  Chefiyre  moved  to  difch^rge  the  judg- 
ment, for  that  the  plauitiff  had  not  executed  a  writ  of  in- 
quiry ;  for  the  plaintiff  here  purfues  his  remedy  by  aid  of 
the  (latute  8  &f  9  W^.  3.  r.  ii.  which  enaQs,  That  a  plain- 
tiff may  'ai&gn  as  many  breaches  as  he  pleafes,  and  the  jury 
on  trial  of  fuch  adtion,  (hall  and  may  affefs  not  only  fuch 
damages  and  coils  as  have  hitherto  been  ufuaily  done  in  fuch 
cafes,  but  alfo  damages  for  fuch  of  the  breaches  fo  to  be 
ailigned  as  he  fhall  pro\e  to  be  broken;  and  if  judgment 
fliall  be  given  on  conf:;ffion,  demurrer,  or  mhil  dicit^  the 
plaintiff  may  fuggeft  on  the  roll  as  many  breaches  as  he 
thinks  fit ;  upon  which  (hall  iffue  a  writ  to  the  (heriff  to 
fummon  a  jury  to  appear  before  the  juftices  of  affize  or  Nifi 
PrhiSf  to  inquire  of  the  truth  of  every  one  of  thefe  breaches, 
fefr.  and  therefore,  when  he  takes  the  benefit  of  the  ftatute 
to  affign  feveral  breaches,  he  ought  to  purfue  the  dire£):ion 
of  the  ftatute  throughout;  and  as  the  defendant  did  not 
rejoin,  he  ought  to  have  taken  out  a  writ  of  inquiry^ 
ifc. 

Sed  non  allocatur ;  for  the  plaintiff  has  his  eleftion  to  pro- 
ceed upon  the  ftatute  or  at  common  law;  and  therefore 
when  ,the  defendant  Nihil  dicit  in  harram,  or  confeffes  the 
adiicn,  or  demurs,  the  plaintiff  may  fuggeft  upon  the  roll  fe- 
veral breaches,  but  there  is  no  neceffity  for  it ;  and  when  the 
defendant  pleads,  and  the  plaintiff  by  his  replication  afligns 
feveral  breaches,  to  which  tlie  defendant  does  not  rejoin, 
thou^  the  plaintiff  cannot  waive  the  breaches  affigned,  (for 
\>Y  the  praflice  of  the  Court  they  muft  be  entered  upoa  the 
record)  yet  he  may  take  judgment  for  want  of  a  rejoinder, 
and  need  not  inquire  of  tlie  feveral  breaches  ailigned ;  for 
this  writ  is  not  a  writ  of  inquiry  before  the  fheriff,  but  be- 
fore the  Juftices  of  Nifi  Priusy  which  would  be  a  very  great 
delay  to-  the  plaintiff. 
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Cafe  189.  Keld  ^  ar^  Aflignees  of  Gholmley,  Bailiff  of 
the  Liberty  of  Whitby  in  the  County  of 
York,  veff.  Harding.     In  C.  B. 

whereab«iliff  rT^HIS  was  an  aflion  of  debt  upon  a  bsdl-bond  in  the 
«aiy'wHh**a'  *•  penalty  of  200/.  and  the  declaration  alledgcd,  quod 
*ort,  it^oughMo  ^^^  jana  Huifonpoft  Trin.  1706.  (viz.  J  30  Mail  8  G«?. — 
he  is  bailiff  of  a  apt^  Whitby  infra  Ubertat*  pr^*  per  H»  Cholmley  tunc  capital* 
hat'the^turnof  J^   Uberto^  de    Whitby  prad*  arrejlaf  fuit  virtuti   cujufdam 

wri'ii  but  nvarranti  per  tunc  vu?  cont  Ehor*  eidem  capitaP  balHvo  libertai 

otherwiui  it  la  '                                                                    -^                    . 

iuiScient^tolhew  p^^ff  direSf  fuper  breve  de  cap*  ad  refpond^  e  cuf^  de  Banco 

generally,  that  •  *^     •  i           •  ■          •    c ^        t«     m                            '   rt        e»* 

ht  \%  luch  a  per-  emanaf  Is  eidem  vtc  com^y  iSc*  direcr  pro  captione  ejufdem  Jamt^ 

tbority^co  take*"  '^^  V*^  *^^^  ^^  ^^^  prad^  haberet  corpus  ejus  coram  ju/F  apud 
W.  Jfr^*  a  die  San^i  Mich*  in  tres  fept  prox*  adreff  Ru?y  Johanm 

If  WilPo  Ke/d  in  placito  tranfgr^  ac  etiam  in  placito  debiti  fuper 
demand  100/.  eademque  Jand  in  cujlod*  prad*  H.  Cholmley 
virtute  hrevis  to*  warranf  prdtd*  exijlen*  ipfa  ig  W.  Hill  li 
TL  Harding  def  30  May  8  Geo.  —  per  prad*  fcripf  Migai 
foncejfer'  fe  teneri,  feTr.  prad*  H.  Cholmley  tunc  halUvo  libertai 
prdtd^  per  nomen  officii  fui  in  prad*  200 K  for  her  appearance^ 

Sed  prad*  J  ana  non  comperuit,  per  quod,  tfc. 

The  defendants  demurred  to  the  decUrationj    and  the 
plaintiff  joined  in  demurrer. 

And  it  was  objefled  by  Serjeant  Wynne^  firft,  That  it  does 
not  appear  when  the  writ  IfTued,  and  the  writ  ought  to  be 
fully  (hewn,  for  the  party  may  fay  Nul  tiel  record.  Scd  non 
allocatur 'f  for  it  is  fufficient  to  (hew  it  generally;  tBe  iU- 
{#)  St.  4  Ann.  tute  (fl)  4  £^  5  Anna  fays,  If  any  perjbn  (hall  be  arrefted, 
ec.  ao.  j^^^  j^y  ^^y  ynity  bill  or  procefs  ifluing  out  of  any  of  her 
Majefty's  Courts  of  Wejlminjlery  at  the  fuit  of  any  common 
perfon,  and  the  {herifF  or  other  officer^  taketh  bail,  fie.  and 
here  it  appears,  that  the  writ  iffued  out  of  the  Court  of  Con> 
mon  Fleas  againft  Jane  Hudfon  at  the  fuit  of  the  plaintiff  in 
placito  tranfgt*  ac  etiam  in  placito  deV   100 1,  and  though  it  did 

not 
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Yi6t  appear  when  it  was  teftcd,  though  it  wcs  objeftcd  that     Keld^-, 
that  was  heeeflary,  the  Court  did  not  feem  to  think  it  of  any 
weight,  for  it  (hall  not  be  prefumcd  to  have  any  irregular 
tefte. 

Secondly,  That  it  is  not  faid,  that  the  warrant  was  under 
the  feal  of  the  office  of  the  flieriff.  Sed  non  allocatur ,  for 
it  was  not  the  warrant  of  the  flieriff  if  it  was  not  under  the 
feal  of  his  office. 

Thirdly,  That  it  does  not  fay,  that  a  warrant  was  made 
by  the  (herifF.  Sed  mn  allocatur ;  for  flie  could  not  be  arrett- 
ed unlefs  a  warrant  had  been  made  out. 

Fourthly,  That  the  bail-bond  was  given  to  the  bailifF  of 
the  liberty,  and  not  to  the  (heriflF,  and  it  does  not  appear  that 
he  had  any  return  and  execution  of  writs,  (s^r. 

And  primd  facte  it  fhall  be  prefumed  that  every  place  in  a 
county  is  under  the  flieriff. 

By  the  ft  at.  2  Edw,  3.  cap*  12.  Hundreds  and  Wapen- 
takes fliall  not  be  fevered  from  the  county. 

And  by  the  ftat.  14  Edw.  3.  cap.  9.  they  are  re-annexed 
to  the  county. 

And  4  Inft.  267.  fays,  That  all  grants  of  the  bailiwick  of  skmii.41. 
a  hundred  fince  thofe  ftatutes  are  void.  So  Cro,  Car.  330. 
Myn  verf.  The  Bailiff  of  the  Liberty  of  the  Dean  and  Chapter 
of  Wejlminflerj  in  an  a£lion  for  an  efcape,  it  was  refolved, 
that  the  declaration  did  not  fhew  of  what  liberty  the  de- 
fendant was  BailifF,  or  that  he  had  execution  atid  return  of 
writs,  and  was  therefore  bad,  for  that  ought  to  be  (hewn 
exprefsly.  So  in  an*  a£lion  on  the  cafe  by  the  bailiff*  of  a 
liberty  agalnft  the  flieriff'  for  entering  into  his  franchife.  [a)  (^\  2  Keb. 
1  Vent.  399.  747.  J^.  C. 

So  if  a  warrant  to  a  bailiff  of  a  liberty  is  pleaded,  it  is 
fiiewn  that  he  had  return,  fefr.  of  writs.  Lutw.  594.  Sed 
mn  allocatur  j  for  though  where  a  bailifF  is  charged  direftJy 
with  a  tort,  it  ought  to  be  fhewn  that  he  is  bailiff  of  a  li- 

VoL.  I.  D  d  berty. 
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Keld  v.  bcrty,  who  has  Returna  trevsum,  yet  here  it  is  fufficient  to 

AKoxMG*         j^^^  generally  that  he  is  fuch  a  pcrfon  as  had  authority  to 
take  bail. 

And  by  the  ftatute  23  //.  6.  e.  10.  the  flicriff,  under- 
{heriff,  (herifPs  clerk^  fteward  or  bailiff  of  a  franchife, 
fervanty  or  bailiff  or  coroner,  are  reftrained  from  taking 
under  colour  of  their  office  more  than  4^.  for  a  return  or 
copy  of  a  panel,  &r.  then  in  the  claufe  which  relates  to 
taking  bail,  it  is  ena£led.  That  the  iheriff  and  all  other 
officers,  as  aforefaid,  (hall  let  out  of  prifon  all  perfons  by 
them  arrefted,  (sTr. 

And  £hat  no  (heriff,  nor  any  the  officers  or  minifters 
aforefaid,  ihall  take  any  obligation  for  any  caufe  afore&id, 
but  only  to  themfelves,  of  any  peirfon,  nor  by  any  perfon  in 
their  ward,  bfc.  but  by  the  name  of  their  office,  ffc.  And 
therefore  the  bailiff  of  a  franchife  has  power  to  take  a  bail- 
bond,  and  mud  take  it  to  himfelf,  and  by  the  name  of  his 
office. 

And  by  the  ftat.  4  &r  5  jinna,  cap.  16.  the  flieriffor  other 
officer  who  takes  bail  may  affign,  tfr.  So  the  qucftion  here 
remains.  Whether  it  does  not  fufficiently  appear  by  the  de- 
claration, that  H,  Cholmley^  to  whom  the  bond  was  given, 
was  bailiff  of  a  franchife. 

And  the  Court  were  of  opinion  that  this  appeared  to  a 
common  intent. 

For  it  is  faid  that  the  plaintiS  are  affignees  of  H,  CholmUj^ 
caf  ballivi  lihertaf  ie  Whitby. 

That  Jane  Hudfon  was  arretted  at  Whitby^  infra  libertaC 
pr£^y  per  prdd*  H.  Ckolmley  aitunc  cap*  baUivum  libertat*  dt 

Whitby. 

That  Jane  Hudfon  being  in  his  cuftody  gave  the  bond  to 
him,  etdem  H.  Cholmley  adtunc  cap'  ballivo  libertaf  pr^d*  exijen* 
per  nomen  officii fui prad\  tic.  And  therefore  judgment  was 
given  for  the  plaintiff. 
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Acherly  and  his  Wife,    Sifter  and  Heir   of    Cafe  190. 
Thomas  Veraon,  verf.  Bowater  Vernon  bf 
aF.     In  Canc\ 

tr^HOMAS  Vetnon  by  his  will  dated  the  17th  oi  January    a  codicil  ii|nea 

171 1,  devifed  to  3fflry  his  wife  loooL  per  ann.  for  her   Jjj prefc*iwe*of 

Jife,  to  iflue  out  of  his  real  eftate,  his  capital  meffuage  in    three  witneflei, 

,     ,  -  .        _  -  wai  holdeo  a  re* 

HanhUry^  Cyr.     To  Enzabeth  his  liftct  200/.  per  ann.  for  her    publication  of 
life;  and    looo/,  to  Letkia  her  daughter  for  her  portion;   thttlwiimadc 
and  after  other  legacies  he  devifcd  the  rcfidue  of  his  real  and   *>ot  one  will, 
perfonal    eftate    to    Roger   Acherly y     George   Vernon^    George    107.  s.  c. 
Wheeler^   J.  Bencroft  and  Richard  Vernon^  and  their  heirs,    p, ^ 'g^  ^g.  * 
executors  and  adminiftrators,  on  truft  to  veil  the  refidue  of 
his  perfonal  eftate  in  lands  of  inheritance,  and  that  his  truftees 
fhould  ftand  feifed  and  pofTefTed  of  his  real  and  perfonal  eftate 
to  the  ufes  of  his  will  during  his  wife's  life,  and  after  her  de- 
ceafe,  if  he  ftiould  die  without  iffue,  to  the  intent  that  his 
freehold  and  leafehold  eftate,  and  the  lands  to  be  purchafed, 
fhould  be  fettled  to  the  ufe  of  the  defendant  Bowater  Vernon 
for  ninety-nine  years. 

Then  to  his  firft  and  other  fons  in  tail  male,  &r. 

Thomas  Vernon  purchafed  feveral  fee^farxn  rents,  aflart 
rents,  and  other  lands  and  tenements ;  and  then  by  ar  codicil 
dated  the  2d  of  February  1720.  being  two  days  before  his 
death,  he  recites. 

That  he  made  a  will  dated  the  17th  of  January  171 1.  and 
then  fays, 

I  hereby  ratify  and  confirm  thefaid  will,  except  in  the  alter^ 
attons  hereafter  mentioned. 

The  portion  to  my  niece  Letitia,  daughter  ofmyjijier  Acherly, 
fidl  be  made  up  6000  A  and  what  I  have  given  to  my  Jijler  and       ^     o     i 
niece  Jhall  be  accepted  by  them  in  fatisfaBion  of  all  tl^ey  may  claim       ^  ^ 
§ut  of  my  real  and  perfonal  ejlate^  and  on  condition  they  releafe  all 

D  d  a  rights 
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right,  &C.  /o  fhy  executors  and  trufiecs  in  my  ivltl  natn'd\  and 
thus  having  provided  for  my  ftfter  and  niece ^  I  dev'fe  all  the  lands 
by  me  purchafed  Juice  my  ivill  to  my  tritftees  and  executors  in  my 
will  named f  to  the  fame  ufis  andfuhjcB  to  the  fame  trujls  to  which 
I  have  mentiofied  to  devife  the  manor  of  H.  and  the  bulk  of  my 
ejate. 

And  I  revoke  that  part  of  my  will  whereby  I  appoint  Roger 
Achcrly,    Geo.  Vernon  and  Edward  Vernon,   threa  of  my 
trufees  in  my  willy  and  I  deftre  my  brother  Fran.  Keck  and. 
John  Nichols  to  be  two  of  my  tnifieesy  and  devife  my  faid  real 
efate  to  them  accordingly, 

tp'wmt.'?!!!        ^^^^    Chancellor  Macclesfield  on  the .  20th   of  November 

J  Vet.443.489.    1723.  decreed,  that  the  will  was  confirmed  by  the  codicil} 

%  Vera.  209.       diat  the  teftator  figning  and  publifliing  his  codicil  in  the  pre-- 

Cowp,  160.         fence  of  three  witnefTes  was  a  republication  of  his  will,  and 

both  together  made  but  one  will ;  and*  by  the  faid  will  and 

codicil  his  fee-farm  rents,  afTart  rents,  and  lands  contra£led 

to  be  purchafed,  and  all  his  real  and  perfonal  eftate  (except 

the  copyhold  purchafed  before  his  will)  did  well  pafs. 

The  plaintiff  appealed  to  the  Houfe  of  Lords. 

Firft,  For  tliat  the  fee-farm  rents  and  aflart  rents  being 
purchafed  fince  the  will  made,  the  words  of  the  codicil  (all 
my  lands f  &c.)  are  not  fufficient  to  pafs  them. 

Secondly,  The  words  of  the  codicil  do  not  extend  to  the 
lands  which  the  teftator  had  agreed  to  purchafe,  but  were 
not  conveyed  to  him. 

Thirdly,  The  devife  to  the  new  truftecs,  without  faying 
and  their  heirs,  gives  them  only  an  eftate  for  life. 

C  383  J  Fourthly,  That  no  truft  of  the  new  purchafe  being  ex- 

prefsly  declared  after  the  death  of  the  truftees,  they  fliall  re- 
fult  to  the  heir. 


s  Vern.  109,  Fiftiily,    That  the  codicil   being  by  a  feparate   and   dif- 

3'p.  Wmy.  i6«.  tincl  iuftrumcnt,  does  not  amount  to  a  republication  of  the 

>  reced.  in  Ch.  'ii 

441.  ^^"* 

'^it.  J93.  ,                                         But 
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But  the  decree  was  affirmed.  Achirly  »• 

Vbunon, 

And  in  the  argument,  as  to  the  republication,  four  cafes 
were  cited  for  the  plaintiffs. 

Firft,  Lytton  (a)  verf.  ViftQunUfs  Falkland^  which  cafe  was    (^^  ,  ^q.  ^br. 

this-  •      •  *'°   P'-  '*• 

™^'  SCh.Rrp.  169. 

2  Vero.  611. 
I  Bro.  P.  C.  »29.    Dougl.  35, 

Sir  WtUtnm  Lytton  by  his  will  dated  the  25th  of  March 
1700.  dcvifcd  ail  his  lands  to  his  .nephew  Lytton  Strode  and 
his  heirs,  and  dlrccU  J,  that  he  fliould  take  the  furname  of 
Lytton  \  and  his  pcrfonal  ellate  he  devifed  to  Dame  — — 
Rttjfdt  his  filler,  and  Lytton  Strode^  and  made  them  execu* 
tprs. 

After  his  will  made,  Sir  WiUiam  Lytton  purchafcd  the 
equicy  of  redemption  of  fome  mortgages  in  fee,  which  were 
mortgaged  to  him  before  he  made  his  will. 

And  on  the  13th  oi  January  1704.  by  a  codicil  attefted 
by  tfiree  witnefTcs,  he  fays, 

» 
I  make  this  codicil y  ivhich  Iwilljhall  be  added  to^  and  he  part 

of  r,iy  lajl  will  which  I  have  formerlj  made. 

And  the  Lord  Chancellor  Corvper.  afllflcd  by  Sir  John  Tre^   There  mb  be  no 
vor  Mailer  of  the  Rolls,  Lord  Chief  Juftice  Trevor^  and  Mr.    ratun  or  a  wili. 
Judice  1'racy,  on  the  \6x\iQiJune  1708.   decreed,   that  this   f^TaVs^S- 
was   not  a  republication;  for  fince  the  ftatute  (^)  29  6flr.^2.    (A)  s.  29 
there   can  be  no  dcvifc  of  lands   by  an  implied  rcpublica-   ^^['^*"  ^'  3" 
tion;    for   the  paper,    in  which  a  devife    of  lands  is  con- 
tained,  ought  to  be  re -executed  in  the  prcf^ncc  of  tlirec 
witnefles. 

C  384  ] 

Second,  The  Attorney  General  v^xi.  Barnei  (r)  3  Ch.  Rep.    (0  G'lb.Rep.  5. 

^    *  470.    How.  oa 

-       DcT.  103.     X  Eq.  Abr.  97.  pi.  7.    ^  Vern.  597. 

D  d  3  '     TLird, 
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Third,  The  cafe  of  Serjeant  MaynarJ's  will.  He  by  hia 
will  dated  the  6th  of  March  1689.  written  with  his  own 
hand>  Ggned  hj  him^  but  not  before  any  witncfTes,  dcvifed 
lands,  &r.  He  afterwards  wrote  a  codicil,  with  his  own 
hand  upon  the  fame  paper,  and  figned  it,  and  it  was  attefted 
by  three  witnefles. 

1  Burr.  550.  And  the  queftion  was,  Whether  this  was  a  republication 

104.  '      of  the  will,  fo  that  the  lands  mentioned  in  the  will  ihould 

pafs  by  it. 

« 
And  upon  a  trial  at  bar  a  fpecial  verdift  was  found,  but  no 

judgment  was  ever  given,  becaufe  the  will  was  eftabliflied  by 

Aft  of  Parliament. 

Doagl.  ^5.  Fourth,  Penphrafe  verf.  Lord  Lanfdown  &r  a/*,  in  cjeftmentj^ 

1  Burn  55^!*^'     /fi//.   r  Anna^  Rot.  620.  a  fpecial  verdift  was  found. 

Tow,  on  Dc?. 

S04.  a^Eq.  Abr.  768.     10  Mod.  96. 

That  John  Earl  of  Bath  by  his  will  dated  the  nth  of 
OElober  1684*  ^'^^7  executed,  took  notice,  that  his  lands  were 
fettled  upon  his  fons  Charles  and  John  in  tail  male,  and  then 
dsvifed  in  thefe  words, 

In  cafe  my  fonsjball  have  no  ijfue  male^  then  for  the  prefer^ 
vation  of  my  name  andfamilyy  I  devife  my  faid  lands  unti  my 
brother  Bernard  Granville  and  the  heirs  males  of  his  body 
iffuing. 

Bernard  Granville  died  in  th<^  life  of  the  teftator,  having 
iflue  the  defendant  George^  then  Lord  Lanfdvwn^  by  which 
the  devife  to  Bernard  Granville  in  tail  male  lapfed.  On  the 
15th  of  Auguft  1 70 1,  the  tellator  fent  for  feven  perfons, 
and  faid,  I  fent  for  you  to  be  nvitneffes  to  my  w;7/,  and  fometimes 
to  be  ivitneffes  to  the  republication  of  my  will  \  and  then  took  a 
codicil  dated  the  15th  of  Augufl  1701.  in  one  hand,  and  the 
will  in  the  other,  he  faid,  Tihis  is  my  nvilly  whereby  I  have 
fettled  my  cJlatCy  and  I  publifh  this  codicil  as  part  thereof  \  and 
[38"  1  ^^^  figned  the  codicil  (which  lay  upon  the  table  with  the 
will)  in  the  nrcfepce  of  the  witneffcs,  who  fubfcribed  it  ii;^ 
bis  prefence^ 
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By  this  codicil  he  dcvifcd  in  thcfc  words.  Whereas  I  here^  "^v"**^^.  ^* 
iofire  made  my  will  dated  the  llth  of  OBober  1684.  which  I  do 
not  intend  wholly  to  revoke^  but  in  regard  to  the  many  accidents 
and  alterations  to  my  family  and  efiatey  I  hy  this .  codicil^  which  I 
efpoint  to  be  taken  as  part  of  my  will,  devife  as  follows^  and 
then  devifed  divers  manors,  &r.  to  his  fon  Charles  and  his 
heirs,  and  100  L  per  annum  to  his  nephew,  then  Lord  Lanf* 
down,  for  life. 

He  then  put  the  will  and  the  codicil  together  In  a  fheet  of 
paper,  and  fealed  them  up  in  the  prffence  of  the  fame  wit* 
nefles,  but  the  will  was  not  unfolded  in  their  prefence,  nor 
did  any  of  them  write  their  names  as  witnefles  on  or  under 
the  will,  or  on  the  fame  paper,  but  on  the  codicil  only. 

And  by  Parler  C.  J.  and  the  whole  Court,  this  was  holden    Sopnu  p.  stj. 
no  republication ;  for  fince  the  ftatute  29  Car.  2«  there  (hall 
be  no  republication  by  implication,  but  the  will  muft  be  re-ex- 
ecuted, 6therwif<?  a  devife  of  lands  (hall  not  be  good. 

But  at  the  importunity  of  the  defendant  a  fpcci^  verdid^ 
was  found, 
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Dean  veff.  Coward,     In  C.  B, 

)tion  W2 
.  cafe  was : 


Cafe  10 1.  A    Mo^^o"  ^^s  made  to  amend  a  common  recovery.     Tkc 


A  miftake  in  a 
rccuvery  twhere- 
by  I  wo  of  the 
Vills  werr  omit- 
ted, wasaiioHed 
tobeameiidtd  by 
the   deed  whick 
had  the  u'es. 
Co.  G.  1 ..  ^o. 
S.  C.  Vin.  A'.f 
Tit.  Ameadment* 
(L.  a.)  pi,  i8. 


That  Richard  Bigg  fcifed  in  fee,  upon  the  marriage  of  J* 
Bigg  his  fon,  fettled  lands  to  the  ufc  of  John  Bigg  for  99  years, 
if  he  fo  long  lived  ;  then  to  truftees  and  their  heirs  for  the  life 
of  John  Bigg ;  remainder  to  his  firft  and  fecond  and  other 
fons  in  tail-male,  remainder  to  the  fecond  and  other  fons 
of  Richard  in  tail  male  j  remainder  to  the  right  heirs  of 
John  Bigg. 

The  lands  fettled  lay  in  Sunning^  Hurjlj  Hurley^  Clever, 
Woolinghamy  Wargravc  and  Waliingford  in  Berkjhire. 

By  indentures  dated  the  8th  and  9th  oi  June  1696,  Richard' 
Bagley  coufin  and  heir  of  Thomas  Bagley  the  furviving  truftec 
for  the  contingent  ufes  in  the  fettlement,  for  Richard  Bigg,  and 
John  Bigg  the  eldeft  fon  of  the  faid  John  Bigg,  in  the  life  of 
the  father,  conveyed  the  lands  in  Sunning,  Hurfl^  Hurley, 
Cie'wery  Woo^ingham,  JVargrave  and  Waliingford,  to  James 
Coward^  and  his  heirs,  to  make  him  tenant  to  the  precipe  for  a 
common  recovery,  which  was  to  be  to  the  ufe  of  John  Bigg 
the  father  for  99  years,  if  he  fo  long  lived,  then  to  truftees  for 
1000  years,  upon  truft  to  make  mortgages  by  the  diredion 
of  John  Bigg  the  fon  j  remainder  to  John  Bigg  Ac  fon  and 
bis  heirs. 

In 
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In  Trinity  Term  8  W^.  3.    a  recovery  was  fufFered,  but  the        peAM^, 
Vills  War  grave  and  IVallin^ord  were  omitted  in  all  the  pro- 
ceedings of  the  recovery. 

John  Bigg  the  fon  by  his  will  dated  the  15th  oi  June  1723* 
dcvifed  all  his  lands  to  his  uncle  Lovelace  Bigg  in  fee ;  and 
William  bigg  younger  fon  of  John  Bigg^  upon  whom  the  fet- 
tlement  was  made  by  Richard  Biggy  claimed  the  lands  in  War-- 
grave  and  WaUingford^  by  virtue  of  the  intall  in  the  faid  fet- 
tlement ;  and  upon  this  a  motion  was  made  that  the  recovery 
{hould  be  amended  by  the  deed  dated  the  9th  of  June  1696* 
and  a  rule  Niji  granted,  which  in  Michaelmas  term  following 
was  made  abfolute ;  and  many  precedents  were  cited  and 
rules  produced  for  this  purpofc  ;  particularly. 

In  Trinity  Term^  13   Car.  I.   {a)     Wrigbtwick  and  others  WCo.G.s** 
vcrf.  Mqftersy  on  the  motion  of  Serjeant  Clarke* 

In  Michaelmas  Term^  1 3  Car.  i.  [b)  Drake  and  others  vcrf.    W  C«-  C.  30. 
Biddulphy  on  the  motion  of  Serjeant  Heath, 

In    Michaelmas   Termy  %  Car.  2.  (r)      Parker   and   Jolly   i^  C0.0. 3^ 
verf.  Cotton  tsf  ux\  on  the  motion  of  berjeant  Clarke. 

In  Eafier  Term,  24  Car.  2.  {d)  Trtgeare  verf.  Nich.  Genngs.    V)  Co.  Q»  1*. 

In  Michaelmas  Term,  4  W.  ^  AL  Grange  verf.  Trebjy  on 
(1)0  motion  of  Serjeant  Pemberton. 


i8a 
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13  Geo.  I.    InScacc'. 
Cafe  192.  The  King  verf.  Clark. 

As  extent  flkdl     J^Dvford  Pauncefrrd^  being  appointed  cafhier  to  the  Commlf- 
■"'^'SS?*^  '^^^^'^  ^^  ^*^*f^»  employed  iVirA.  C&ri  to  be  his  biUman 

My  Mc  who  !»•  Qx  Teceiver»  who  by  hia  obligation  of  the  14th  of  March  1 7 1 5. 

Wsili  itf  bot  not  ,  '   ,  ,        ,,  ,.  te.-..- 

wkeic  money       was  bound  to  the  King  m  t  odoA  with  a  condition  to  fatisfy,  ' 
ItpaM,  and  hit   P^T  ^^^^  deliver  each  day  unto  the  faid  Edward  Paunceford^ 
•Idfcefoi^T^A   his  agent,  executors  or  affigns,  all  luch  fums,  bills, bonds,  notes 

wae  given  bjr  a     and  Other  papers,  as  the  faid  IJich.   Clark  (hould  receive  by 
dtepvtT  to  bic 

rrmcipti  for  tbc    virtue  of  any  bills  of  exchange,  notes,  &r.  relating  to  the  ex- 
iMiX*  "*  c'*'^*   ®^  ^"  *"y  account  belonging  to  his  Majefty,  or  to  the 

BonS.  at  I.  faid  Edward  Paunceford  on  his  own  account,  and  fhould  due 

accounts  make  with  the  faid  Edward  Paunceford  of  or  con« 
cerning  any  bills  of  exchange,  Isfc.  belonging  to  his  Majefty, 
or  relating  to  the  faid  Edwdrd  Paunceford^  and  ihould  follow 
all  fuch  orders,  (^r.  as  he  (hould  receive  from  the  faid  Ed- 
ward Pauncefordy  ^c% 

And  by  another  obligation  of  the  fame  date  Nich.  Clark 
and  others  were  bound  to  the  King  in  500  /.  upon  condition 
to  the  fame  intent  and  purpofe. 

Upon  the  motion  of  the  Attorney  General,  and  an  Affida- 
vit that  Nich.  Clark  had  received  1876/.  arifing  from  the  re- 
venue of  the  Excife,  and  had  paid  only  398  /.  and  the  refidue 

1478  /. 


I 
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1478  A  was  by  him  cmbczzelled  and  converted  to  his  own  Kmc*. 
proper  ufe,  and  that  a  commiflion  of  bankruptcy  then  wa$ 
awarded  againft  him,  it  was  ordered  by  the  Court,  that  a  writ 
of  extent  (hould  immediately  be  awarded,  to  extend  the  eftate 
and  efFedls  of  the  faid  Nich.  Clark,  bearing  date  the  26th  of 
Oflohery  (which  was  the  day  of  the  motion)  but  that  it  fliould 
not  be  executed  till  four  days  after  notice  given  to  him  and 
the  commiffioncrs  of  bankruptcy. 

And  then  it  was  moved  to  difcharge  this  order,  becaufe  it 
did  not  appear,  that  the  debt  to  the  King  remained  due ;  and 
it  was  fliewn  by  Affidavit,  that  the  King  was  paid  all  his  dues 
by  Edward  Paunceford,  who  fettled  accounts  with  G/iiri,  and 
took  his  obligation  for  the  ballance,  and  paid  all  the  debt  due 
to  the  King;  and  on  the  3d  of  July  1724,  had  the  bond  re- 
^ored  to  him,  which  the  faid  Edward  Paunceford  liad  given  to 
the  King  \  and  it  was  infifted,  that  this  obligation  was  made 
for  the  benefit  of  Paunceford  himfelf,  and  the  King's  preroga- 
tive ought  to  be  ufed  only  for  the  King's  debts.  In  Hard.  404. 
It  is  faid  by  Chief  Baron  Hale,  that  it  would  be  unreafon* 
able,  inconvenient  and  mifchievous  to  the  fubjeft,  to  , 
make  the  King's  prerogative  inftrumental  for  obtaining  the 
debts  of  the  fubjeft ;  and  by  a  rule  3  Jac,  2.  1687.  no  ex- 
tent (hall  iffiie  where  a  bond  is  not  due  and  brought  into 
Court,  and  an  Affidavit  made,  that  the  debt  to  the  King  is  (till 
due  5  and  it  was  alfo  faid,  that  an  extent  fhall  not  be  upon  an 
obligation  with  condition,  without  a  Scire  facias.  Sav»  pi,  95. 
2  Leon.  55.     Owen  46.  S.  C. 

And  on  the  other  part  it  was  infifted  by  the  Attorney  CJcne- 
ral  and  others,  that  an  extent  fhall  iflue  upon  a  bond,  as  here; 
and  fo  it  was  adjudged  in  172!.  between  The  King  and  Talc, 
{a)  referred  to  the  Chief  Juftices  Pratt  and  King^  and  after-  W  *'«»'»•  5'- 
wards  affirmed  in  parliamfcnt,  where  the  condition  was  to  the  3-5.  s.  C.  * 
fame  efFpft  as  this  is  -,  if  a  man  be  bound  to  the  King  with 
fureties,  and  the  principal  prove  infolvent,  upon  which  the 
fureties  pay  the  debt  to  the  l^ing,  it  would  be  very  mifchievous 
if  they  could  not  have  the  prerogative  procefs  againft  their 
principal. 

If 
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KiifG  «.  If  monies  due  to  the  King  arc  delivered  to  a  common  car- 

rier, who  lofcs  or  embezzles  them,  extents  fhall  iflbe  againft 
him  for  the  recovery  of  thefe  monies ;  and  if  the  receiver  die 
indebted  to  the  King,  and  his  executors  pay  the  debt,  they  fhall 
have  the  prerogative  procefs  for  the  recovery  of  the  debts  due 
to  their  tcftator-,  as  to  the  cafe  Hard.  404.  it  was  mentioned 
by  Chief  Baron  Hale  in  regard  of  debts  in  aid,  and  the  rules 
mads  3  Jac.  2. 'were  never  inrolled,  and  regard  only  extents 
in  aid.  But  it  was  never  doubted  before,  that  if  a  man  be  in- 
debted by  bond  to  the  King,  an  extent  might  iffue  before  it  be 
proved  that  the  debt  remains  unfatisfied. 

And  it  was  agreed  by  the  Court,  if  a  man  be  a  receiver  for 
the  King,  and  employ  others  as  his  agents  or  deputies,  that 
he  can  take  their  obligation  in  the  King's  name  for  the  King's 
monies  which  fhall  come  to  their  hand,  and  to  me  ( i )  it  feems 
that  it  was  never  denied  that  if  it  be  added  to  the  condition  that 
they  (hall  account  alfo  to  the  receiver  for  the  proper  monies 
that  they  have  received,  that  this  fhould  not  vitiate,  but  if  the 
obligor  imbezils  or  converts  the  King's  monies,  an  extent 
ihall  be  i/Tued  upon  fuch  obligation. 

It  was  alfo  agreed,  that  if  a  common  carrier  imbezil  the 
King's  monies,  an  extent  may  iffue  againft  him  -,  fo  if  the  prin- 
cipal debtor  to  the  King  fail,  and  his  furetiespay,  it  was  agreed 
by  Baron  Carter  and  myftlf,  and  not  denied  by  the  others, 
that  the  fureties  fliall  have  the  prerogative  procefs  againft  the 
principal. 

But  in  the  principal  cafe  tliis  rule  was  difchargcd,  upon 
confidcration  chiefly  of  the  circumftances  of  tliis  cafe  5  for 
when  this  obligation  was  made  in  1715,  by  which  Natb. 
Chirk  was  bound  to  pay  each  day  fuch  fums,  ^c.  as  he  (hould 
^receive,  the  monies  then  due  were  converted  by  him  many 
years  pafl  j  and  after  an  account  was  fettled  between  Paunce^ 
ford  and  Clarh^  and  the  monies  due  to  the  King  by  Clark  were 


(i)  Sir  John  Comyns  was   this  Term  made  a  Baron  of  the  Exchequer. 
£iinb.  2ZI.  ^ 

paid 
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paid  by  Pauncefordy  and  he  had  his  fccurity  given  to  the  King 
cancelled  and  reftored  to  him,  and  then  took  an  obligation  of 
Clark  for  the  balance  upon  that  adcount,  fo  that  he  did  not 
rely  upon  the  bond  given  by  Clark  lo  the  King, 

And  the  Chief  Baron  added,  that  by  the  condition  of  the  [  301  1 
obligation  Nath.  Clark  was  not  bound  to  pay  to  the  King  or 
account  to  the  King  for  the  mfenics  by  him  received,  but  to  i  Vern.  169. 
pay  to  Paunceford  and  account  to  him,  not  only  for  the  King's 
monies,  but  alfo  his  own  proper  monies,  and  therefore  the 
King's  name  feems  to  be  ufcd  folcly  on  trufl  for  Pauncefordy 
but  the  King  cannot  be  truftee  for  another  perfon. 


Evans  verf.  Vifcountefs  Dowager  Fauconberg,    q^^ 
In  Scac'. 

THIS  was  an  a£lion  of  debt  for  rent,  and  the  plaihtifF  rftder-nd«nt 
declared,  that  by  (i)  an  indenture  of  the   27th  oi  Sep^    ft^^^NHbabuit 

^  I     \     '  1  ^       in  TttiKK.tntn  to 

tember  1723.  he  demifed  to  the  d«:feadant  a  mefTuPge  in  Botid-  ««  aaionof.icnt 

S/r/rf  for  feven  years  at  160/.  per  Ann.  Dy  virtue  of  which  upon  an  inJeo. 

demife  the  defendant  entered,  and  was  from  thence  in  pofleflion  f"^^cn'^y|!,*[^^  ^^'j^ 

to  the  day  of  the  fcaft  of  the  Anunciation  of  the  blcfTcd  f^rgin,  *  8  ^d  caufe  of 

'  °  drmurrer. 

in  1726,  and  for  a  year's  rent  due  at  the  faid  feaft  this  action    cio.  eiu.  36*.  , 
was  brought,  isTc.  »  Ld.  Ra>m.     . 

1550.  aStr.Sij.S.C, 

The  defendant  pleaded,  that  before  the  demife,  viz.  on  the 
24th  of  January  1 722,  the  plaintiff  was  poflefTed  of  the  fame 
meffuage  for  the  term  of  99  years  to  come,  and  the  fame  day 
afligned  his  term  to  jintie  Colwelly  who  afterwards,  viz.  on  the- 
25th  of  J^uly  iTiy  entered,  and  was  and  is  ftill  in  poffeffion  ; 


( I )  If  the  drtn'^k  is  by  D  cd  Pcll^  or  which  wat  an  aflion  of  debt  for  rent  on 

by  Parol  the  dc:cndani  may  plead  Nil  a  demife  in  writing,  ^hat  the  dereodaat 

hahii  in    TtniM'^ntis^      Lo.   Lit.  4;  *  b.  might  give  Nil  habuti  in  Tenememns  in 

Lib.  Plac.   153.     zV'nt.  251      Lo-d  evidence  upon  NA  dtbtt  pleaded,   be- 

^^ determined, in  'he  ^afe  i  Chcttl  v.  caufe  the  plainciiF  had  never  been  in 

Fomdg  reported  «n  1  La.  R^ym.  p,  7.;6.  pofleflion. 

and 
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BvAMt  «r.  anj  ^jjjg  (jjg  jg  ready  to  prove  ;  to  which  the  plaintiff  dc* 
murredy  and  (hewed  for  caufe  that  the  plea  doth  not  confefs 
and  avoid,  nor  deny  the  matter  in  the  declaration,  that  it 
doth  notihewespulfionof  the  defeadanti  and  that  it  is  argu- 
mentative, tffc.     The  defendant  joined  in  demurrer. 

And  it  was  argued  by  Serjeant  Whitater,  that  the  plea  is  a 

fpecial  Ni/  babuit  in  tenemcntisy   and   therefore   the  plaintiff 

ought  to  have  replied,  and  relied  upon  the  cftoppel,  and  not 

demurred.     Co.  Ertt.    103.     Hob.   206.     And  perhaps  the 

plaintiff  had  an  intereft,  and  therefore  the  defendant  .might 

confefs  and  avoid.  Co.  Lit.  47.  b.  Cro.  Eliz.   700.     Sfd  nen 

allocatur  ;  for  updn  a  plea  of  general  Nil  habuit  in  Tenemenfis 

r  39^  3      ^'^^  plaintiff  might  demur,  where  the  cftoppel  a}7pears  in  his 

(tf^ftRaym.        declaration.   3  Lev.    146,    l    Salle,   (a)  277.     A  fortiori  in  a 

2154.  S.  C.         fpecial  iVirV  habuit ^  &c.  and  the  defendant  here  does  not  ihew 

that   the  plaintiff  had  an  intereft  which   could  be  avoided, 

and  alfo  the  defendant  did  not  anfwer  to  the  poffeffion  as  (he 

ought.     2  Ftfft,  67.     And    therefore   judgment  was  given 

for  the  plaintiff. 


Cafe  194.  Bokenham  ver/l  Bentficld.     In  Scacc^ 

Apletofthefti-   fTHHIS  was  a  bill  by  the  leffee  of  the  parfon  of— 
tute  1 3  Eiig.  c.      X     for  tithes  againft  the  defendant,  a  parifhioner  1  to  which 

ao.  for  non  reft-      -  ^  . 

4ence  wat  allow-  the  defendant  pleaded  the  ftatutc  1 3  Eliz.  c.  ao.  by  which  it 

when  pleaded  to  a  ^^^  ena£ted.  That  no   leafe  of  any  benefice   or  ecclefiadical 

lefll^T«)r*^\lu:i*  P^o"™^'*^"  W'*  cure,  or  any  part  thereof,  (hall  endure  any 

Bttnb.ftii.  longer  than  while  the  leffor  (hall  be  ordinarily  re(ident,  and 

p.  196.  ferving  the  cure  of  fuch  benefice  without  abfence  above  So  days 

Cowp.  129.  jjj  jjjjy  Qjjg  y^gj.^  j^ ^ ^  ^^^  f^^l^  jgj^fg  immcdiatcly  upon  fuch 

abfence  (hall  ceafe  and  be  void,  l^c.  and  that  the  leilbr  was 
abfent  above  80  days  in  fuch  year,  whereby  his  leafe  to  the 
plaintiir  did  become  void  \  and  the  plea  being  admitted  to  be 
heard  according  to  the  rules  of  Court,  no  one  then  appeared 
to  defend  or  maintain  the  title  ot  the  plaintiff,  for  it  was  faid 
by  the  Counfcl  for  the  defendant  that  fuch  plea  was  formerly 

allowed. 
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allowed,  that  it  was  allowed  on  the   cth  of  February  Htl,  12   UoxtKHAM  «. 

•^  BSNTFIXL*. 

(«)  Bumb.ftio. 


Geo.  in  the  cafe  between  {a)  Mills  and  Etheridge. 


That  it  wa«  allowed  alfo  Pafch.  12  Geo.  in  the  cafe  between 

(*)  filter  and  Miffendtne,  and  between  ^ter  and  Lowndes-,    ^tl^'Ei.^. 

that  the  fole  queilion  in  thofe  cafes  was.  if  the  defendant    Ti'?^*^- 

Biiab«  all* 
(hould  not  anfwer  to  the  quantities  and  vaiaes  alledged  by  the 

bill  at  the  fame  time  that  he  tenders  his  plea^  fo  as  where  the 

defendant  infifts  on  a  Modus  as  a  difcharge  of  his  payment  of 

tithes  in  fpecie,  yet  the  defendant  ought  to  anfwer  tc  the 

quantity  and  yalue  of  the  tithes  charged  in  the  bill ;  otherwife 

if  it  were  afterwards  found  that  there  was  no  fuch  A4odus,  the 

plaintiff  cannot  have  a  decree  againft  the  defendant,  becaufe 

it  does  not  appear  how  much  is  due  by  him  for  his  tithes  to 

the  plaintiff.     But  it  was  then  refolved  by   the  Court>   diat 

upon  fuch  plea  of  non-refidence  of  the  leffor  the  defendant  need 

not  anfwer  to  the  quantities  and  values,  for  fuch  plea  goes      {[  393  J 

to  the  right  and  title  of  the  plaintiff,  but  where  a  AUfdus  is  al-   ^"^*  ***' 

ledged,  that  admits  the  title  of  the  plaintiff  to  take  tithes  of 

the  defendant,  but  only  goes  to  the  manner  of  payment,  if 

tithes  fliould  be  paid  in  fpecie,  or  not. 

And  upon  all  thofe  authorities  alledged,  the  plea  in  the  pre- 
fcnt  cafe  was  allowed. 


Harrifon  verf.  Hart  and  Franks.     In  Scacc'.  ^'^*  '95- 

THIS  was  a  bill  for  an  account  of  the  produce  of  ao,ooo  /.  An  account  was 

South 'Sea  (lock  transferred  by  the  plaintiff  to  the  d&.  monies  receWed 

fcndant  Hart,  for  the  fecurity  of  70,000/.  and  intereft,  and  ft!Iclcpiedg«3f 

after  deduftion  of  principal  and   intereft,  that  Hart  pay  the  "hJ  ji'^'of  !^"* 

ballance  to  the  plaintiff,  and  alfo  that  the  defendant  Franks  <ieinptioa  wu 

(hall  account  to  the  plaintiff  for  the  faid  70,000  /•  which  was  pearing  that  the 

paid  to  him  to  be  difpofed  of  foi;  the  ufe  of  the  plaintiff.  /uS  ftS 

at  the  day. 
a  E<i.  Abr.  i. 

And  the  bill  fuggefted  that  the  plaintiff  applied  to  the  de-  pl.is-S.& 
fendant  Hart  on  the  25th  of  May  1720,  for  a  loan  of  30,000/. 
a                                                                     who 
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/Has  itov  V     who  advanced  that  fum  to  the  plaintiff,  and  for  fccuritvtfie 

Hart  and  * 

Another*  plaintiff  agreed  to  give  his  bond,  and  alfo  to  transfer  to  him 
10,000/.  South'  Sea  flock,  and  accordingly  the  plaintiff  M'as 
bound  the  25th  of  May^  1720  in  a  penalty  of  6o,oco  /.  under 
the  condition  that  the  plaintiff  fliould  pay  to  Hart  30,000/.  on 
tlie  25  th  of  September  next  with  intereft,  after  the  rate  of  5  /. 
per  cent >  being  the  fame  fum  mentioned  in  a  defeazance  of  the 
fame  date  made  between  the  plaintiff  and  the  defendant  Hart* 

That  on  the  fame  day  the  plaintiff  transferred  to  the  de- 
fendant Hart  or  his  ordtr  1 0,000  /.  South-fea  ftock,  and  by  a 
defeazance  dated  the  25th  of  May  1720.  between  the  de- 
fendant M)fes  Hart  on  the  one  part,  and  the  plaintiff  Thomas 
Harrifon  on  the  other  part,  reciting  the  faid  obligation  and 
transfer,  it  was  agreed  thattlie  10,000/.  ftock  fo  transferred 
L  394  J  was  transferred  to  the  intent  that  the  fame  ftiould  and  might 
remain  and  be  as  and  for  a  collateral  or  further  fecurity  for 
the  more  furc  payment  of  the  faid  fum  of  30,000  /.  according 
to  the  condition  of  the  faid  bond. 

And  by  the  fame  deed,  the  defendant  Hart  covenants  that 
if  the  plaintiff  fhould  pay  the  faid  30,000  /.  t^c.  he  would  on 
the  payment  of  the  faid  fum  transfer  the  faid  1 0,000  /.  ftock 
to  the  plaintiff  and  deliver  up  the  bond* 

And  the  plaintiff  covenants  that  he  will  pay  all  calls,  fe'r. 
upon  the  faid  ftock,  till  payment  of  the  money  becomes  due, 
and  authorifes  the  defendant  (if  money  be  not  paid)  to  fell  and 
difpofe  abfolutely  of  the  faid  ftock,  and  keep  the  monies  arifmg 
by  the  fale  towards  the  payment  of  the  faid  fum  of  30,000/. 
intereft  and  charges,  returning  the  overplus,  which  the  de- 
fendant agrees  to  do. 

And  it  is  agreed  that  all  gains,  dividends,  intereft  and  ad- 
vantage, which  fliall  arife  by  reafon  of  the  faid  ftock  in  the 
faid  company  from  the  date  hereof,  ftiall  be  for  the  only  ufe 

and 
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and  benefit  of  the  plaintiff,  iinlcfs  default  fliall  be  made  in  the    HAtinoK  ♦. 

-    ,        ^  .  ,  ,      ,  HART  attd 

payment  of  the  faid  30^000  /.  CSTr.  Aaotbtr. 

And  if  the  ftock  of  the  Company,  before  the  30,000/.  (hall 
grow  due  as  aforefaid,  (hall  fall  in  value,  fo  as  to  be  fold  at  or 
under  the  rate  of  350  /.  per  cent,  in  Exchantre- Alley y  the  plain- 
tiff on  three  days  notice  (hall  give  further  fecurity,  lit.  or  in 
default  thereof  it  (hall  be  lawful  for  the  defendant  Hart  to  fell 
the  faid  ftock,  and  keep  the  money  ari(ing  by  the  fale  towards 
the  payment  of  the  faid  30,0^00  /•  though  not  then  due,  ac- 
cording to  the  bond,  returning  the  overplus,  if  any,  to  the 
plaintiff* 

That  the  defendant  on  the  loth  of  June  1720  advanced, 
4O9OO0/.  more  to  the  plaintiff  who  gave  his  bond  in  80,000 /• 
with  condition  to  pay,  lie.  on  the  faid  25th  of  September  and 
another  defeazance  was  executed  in  the  fame  terms  as  the  for- 
mer, fave  that  a  power  of  fale  was  given  if  ftock  leffened  to 
SooL  per  cent*.  Vc.  That  the  defendant  Hart  afterwards 
difpofed  of  this  ftock  for  great  prices,  for  which  he  ought  to  [  395  ] 
account ;  that  the  whole  70,000  /•  was  paid  into  the  hands  of 
the  defendant  Franks^  for  which  he  ought  to  account  to  the 
plaintiff. 

The  defendant  Hart  by  his  anfwer  confeffes  the  loan  of 
30,000/.  on  the  25th  of  May  1720.  and  the  bond  and  de- 
feazance  accordingly  5  and  anotlier  loan  on  the  1  oth  of  June 
1720.  and  the  bond  and  defcazance  accordingly;  and  faith, 
that  he  hath,  and  always  had  in  his  own  hands,  or  in  the 
hands  of  others  in  truft  for  him,  fufficicnt  ftock' to  anfwer  the 
plaintiff's  demands,  which  the  defendant  kept  on  purpofe, 
without  making  any  fale  or  difpofti)n  thereof,  ready  to  be 
transferred  to  the  plaintiff  or  his  order,  when  he'  (hould  re- 
quire, on  his  payment  of  the  30,000/.  and  40,000/.  and  in- 
tcreft,  ^c.  ^ 

And  by  his  fecond  anfwer  to  the  original  bill,  and  three 

#tlier  anfwcrs  to  the  amended  bill  it  appears,  that  on  the  25th 

Voj-.  I.  Ec  of 
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Haibiiok  v.    oi  May  1720.  when  the  firft  loan  was  made  the  transfer  of 
Another.        the  firft  I  o,ooo  /.  by  the  plaintilF  was  in  tliis  manner. 

2000  /.  was  transferred  to  Benj»  Collier  for  9600  /.  ^    /• 
2000/.  to  Rob,  Saivbrtdge  at  482  /.  per  cent\  9646 /•  v  24,040 
1000/.  to  Wolfe at  480  /.  per  cetU\  4800/.J 

^000/.  to  the  defendant  Hart  himfelf,  who  paid  tol 

the  plaintiff  only  '  I    S9^^ 


30,000 

) 

That  on  the  fecond  loan  on  the  loth  of  June  1720.  the 
transfer  of  the  fecond  1 0,000  /.  South-fea  ftock  was  made  by 
the  plaintiff  in  this  manner,  viz.  1000/.  to  Robert  Mann  at 

745  ^•/^'•^^«^'-  -,  ,,      - 

For  74 JO /.^     /. 

1000/.  to  Count  Najfaity  at  ^i^Lpercent',  for  7350/.  |>22,200 

1000 /.  to  John  Mark,  at  T^oLpercent\  for  7400/. 

That  the  remaining  7000  /.  was  transferred  by  the ' 
plaintiff,  or  order,  to  Mofes  Hart,  who  paid  f  '  7.Soo 


,000 


And  it  appears  by  the  depofitioiiis  of  James  Travers  arid 

r  ^p5  -j       Benjamin  Periomy  two  witncfies  examined  in  the  caufe,  that 

JJ/o/2'/ //ar/ had  raifed  by  the   fale  of  the  20,000/.  S^ui/:-/ea 

Stock  transferred  to  him  by  the  plaintiff  on  the  25th  of  J  fay 

and  en  the   loth  of  June   1720.   the  full  fum  of  86,291/. 

Viz.  By  fale  of  5000 /.  to  Collier^  Saivbrhigel 
'^r^A  Wolfe,  JH'^^^      ■ 

By  fale  on  the  30th  of  May  1720.  of  4000/.^ 
to    Jac.  Saivbridgey  at  520  /.  per  cmt\  of  which  j 
3659/.  4^.   was  the  plaintiff's  ftock,  (for  he  )>  ^9i^26   17  8 
hationly  340/,    19/.  8^/.  of  his  own  proper  | 
ftock)  the  fum  of  J 

43,066   17  8 
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39^ 


/-  /.    d.     HAFRIiOK  V. 

_  ,  ^r  a        Ha»T    tnd 

Brought  over     43,006    17   8        Another. 
By  fale  on  the  3d  of  June  1720  of  500/.* 
ftock  of  the  plairitifF's  at  520  /.  per  ceni*^  (for 
the  defendant  had  then  no  other  ftock  in  his 
own  name) 


►  2700 


By  fale  on  the   1  oth  of  Juney  as  above,  to 
Mantiy  Count  Najfau  and  Mark, 


Ji2,2oo 


By  fale  on  the  15th  oljune  1720.  to  WilS" 
Ham  Dale  500  /,  at  750  /.  per  cent,  for  M» 
Hart  had  not  ftock  in  his  own  name,  only 
loco  /.  puTchafed  of  Lord  Grimfton  for  8000/. 
of  which  he  had  fold  1 00  /.  to  Cha»  Goodwin, 
and  400  /.  to  Bart.  Zohcafre  on  the  i  oth  of 
June  1720.  and  then  fold  1 000/.  to  William 
Dale^  of  which  500  /.  muft  be  of  the  plaintiff's  j 
ftock,   *  J 


375^ 


By  fale  on  the  15  th  of  June  to  Hen,  Hankey 
1000  /.  at  700  /.  pfr  cent\ 

By  fale  on  the  20th  of  June  to  William  Bate- 
man  500  /.  at  765  /.  per  cent\  ^3^25 

And  to  JO0  Baker  500  /.   as  750  /.  per  cent\     3825 


Total  86,291    17  8  i 

So  by  the  dcpofitions  of  the  fame  witnefles  it  appears  that 
the  defendant  Mofes  Hart  had  in  his  own  name  upon  the  2  5  th      ^^  397  J 
oi  May  1720.  no  ftock,  eiccept  340/.  19/.  %d.  and  the  arK 
nuity  ftock. 

That  upon  the  25th  oiSeptemSer  1720,   he  had  no  ftock  in 
his  own  name,   except  20,885  Lis.   7  d.  and   the   annuity    ' 
ftock. 

That  4400/.  part  of  the  20,885/.  1  s.  ^  d,  was  pledged  to' 
Hart  by  Lord  Hill/hrot/gh, 


£e3h 


Thaf 
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HAHisoftw  That  9100/.  another  part  of  the  fame,  appears  to  be  in 
Aootfaer.  truft  for  the  South-fea  Company  ;  for  on  the  iCth  of  Septem* 
bery  1720.  the  fum  of  48,140/.  was  delivered  to  Hart  by  Ro- 
bert  Ktiight^  Cafliier  to  the  South-fea  Company,  with  an  intent 
to  purchafe  (lock  for  the  ufe  of  the  Company,  and  that  Hart 
with  this  fum  made  a  purchafe  of  9 1 00  /•  South-fea  Stock, 
and  on  the  27th  of  September  1 720.  9100/.  of  this  ftock  was 
transferred  by  Hart  to  the  Southfea  Company. 

Fo  b/  the  depofitions  of  WlUiam  Walmfiey^  another  witnefs, 
it  appears,  that  Lord  Newburgh  faid  to  him  on  the  24tli  of 
Augujl   1720.    in  Exchange  Alley y  that  Hart  had  purchafed 
2000  /.  South-fea  Stock  for  him  of  Ifaac  Fernandez,  Nunes  at 
4  850/.  per  cent* J  to  be  transferred  the  next  transfer  day  after 

MichaelmaSy  and  for  his  fccurlty  upon  the  26th  of  Augufl 
1726,  the  aforefaid  Lord  transferred  to  i/<:ir/  1000/.  Southfea 
Stock  in  truft  for  hlmfelf,  and  in  a  (hort  time  after  the  expira- 
tion of  the  time  to  perform  the  bargain  the  faid  Lord  Newburgh 
gave  fatisfadion  to  Hart,  who  detained  the  1000/.  ftock 
in  part  thereof. 

By  the  depofition  of  Sir  William  Stapltton  it  appears,  that  on 
the  23d  oi  June  1720.  he  purchafed  of  Hart  loco/.  South-fea 
Stock,  and  of  Walter  600/.  South-fea  Stock,  at  locc/.  per  C€nt\ 
which  Hart  took  to  himfclf  upon  tht  27th  of  Scptembtr  at 
400 1- per  cent\ 

By  the  depoGtion  of  Tko,  Eikuards  it  appears,  that  Hart 
upon  the  20th  of  AuguJ}  1720.  purcliafcdfor  him  500/.  Ssi//.b- 
l  39°  J  fea  ftock,  at  800 /./>«•  cen^,  and  kept  it  in  truft  for  him  for  two 
years  following,  when  Hart  took  the  fame  Stock  for  part  of 
the  monies  due  to  him  by  Edivards  \  wliich  fcveral  parcels  of 
ftock,  viz.  4400 A  9100/.  1000/.  i5oo/.  and  500/.  with 
tlie  Midfumfner  tlividcnd  for  the  two  laft  parcels,  amount  to 
16,810/.  and  reduce  the  ftock,  whicli  the  defendant  Hart  had 
in  his  own  right  upon  the  251!!  of  September  1720.  to  4075  /. 
ij*.  7</. 

By  the  depofition  of  Geo,  Havfifotiy  brother  to  the  plaintlfF, 
it  appears,   that  upon  the  19th   oi  AugvH  172:?-    Hutcon- 

truckd 
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trailed  to  fell  him  1000/.  Sduth-fea  Stock  at  910  A  per  cenfy 
to  be  transferred  to  him  within  a  month  after  the  next  open- 
ing of  the  booksi  and  depofited  for  fecurity  of  his  performance 
of  the  contraft  one  fubfcription  receipt  of  the  value  of 
3000/.  and  Hart  alfo  had  contracted  to  deliver  to  the  Lord 
Nnvburgh  the  2000/.  ftock  mentioned  in  the  depofition  of 
JViUiam  Waimjley  for  850/.  per  cenf.  upon  the  2 2d  of  Septem^ 
ier  1720.  and  to  Col.  Lumlej  another  2000/.  at  the  fame  time, 
and  for  the  fame  price. 

That  by  the  ftatute  {a)  6  Geo.  enabling  the  South-fea  Com- 
pany to  increafe  the  capital  ftock,  power  was  given  to  the 
company  to  take  in  the  annuities,  tsfc,  and  by  a  refolution  of 
the  19th  oi  May  1 720.  the  Company  agreed  to  make  allowance 
for  each  100/.  of  Long  Annuities,  fubfcribed  before  the  27th  of 
May  ^QO I •  per  cenfy  and  575/.  in  momtSyZnA South-fea  bonds, 
and  for  each  98  /.  per  annum  of  the  \^L  per  cenf  annuities, 
and  511/*  in  monies  and  bonds. 

That  Hart  upon  the  28th  oi  April  1720.  fubfcribed  1460/. 
per  ann.  of  the  Long  Annuities,  and  1040/.  per  ann,  oi  the 
i/^l.percenfy  and  by  the  hands  of  Edward  Harris  200/.  per 
ann.  Long  Annuities,  and  by  the  hands  of  Wymondfell  the  fame 
fum,  for  which  he  was  allowed  'jooL  per  cent\  viz. 


393 


For  1860/.  Long  Annuities, 
J  040/.  of  14/.  per  centum 
Midfummer  Dividend, 


£•  /.  d. 
13,020 

7428  II  5 

2044  17  I 

In  all  ;f  .22,493  S  <S 


Ha-biiomv. 
Hakt  and 
Another. 


(«)  St  6.  C.  I. 
c.  4. 


That  by  an  order  of  the  South-fea  Company,  the  books  were 
not  opened  for  the  transfer  of  the  South-fea  ftock  till  the  5  th 
of  OiSofcr  1720. 

And  on  the  part  of  defendant  Hart  jt  was  proved  by  the 
depofition  of  Lazarus  Simon^  Moyer  Woggy  and  Ifaac  Franks 
the  other  defendant,  that  on  or  about  the  loth  of  June  172c. 
the  plaintiff  difcourfing  with  the  defendant /for/  fwho  faid, 
that  perhaps  he  could  not  rc-trsnsfer  to  him  at  the  time  agreed, 

E  e  3  the 


C  399  ] 
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I^AKmfioNv.     the  20,000/.  ftock  in  other  than  annuity  ftock,  having  fold 

Another.        to  Others  the  faid  20,000/.)  declared,  that  he  well  knew  that 

he  could  not  have  the  fame  ftock,  and  would  be  content  with 

annuity  ftock,  for  he  did  not  regard  which  ftock  he  had,  and 

knew  well  the  fufficicncy  of  the  defendant. 

That  annuity  ftock  was  equal  in  value  to  the  other,  and 
'  was  apprehended  to  be  transferrable  before  the  25  th  of  Sep- 

tember j  and  fome  parcels  were  a£tually  transferred  before  the 
faid  day. 

And  Franks  added,  that  fince  the  loan  of  the  faid  fums^ 
when  ftock  was  confiderably  advanced  in  price,  the  defendant 
Hart  advifed  the  plaintiff  to  fell  all  his  ftock,  by  which  he 
would  acquire  a  great  eftate,  and  therefore  offered  to  him  to 
deliver  the  whole  20,000/.  ftock;  with  the  dividends,  but 
the  plaintiff  refuftd,  faying,  that  ftock  would  rife  to  the  price 
of  1500/.  or  2000L per  ceni\ 

And  Simon  Lazarus  added,  that  he  being  dire£led  by  Sir 
Join  Lamherty  a  Direftor  of  the  South-fea  Company,  to  pur- 
chafe  ftock,  offered  to  the  plaintiff  to  give  qoo  L  per  cent*,  for 
all  the  20,000/.  that  Hart  had  of  him,  and  to  take  the  fecu- 
rity  which  was  given  to  Hart  for  it. 

And  Ifaac  Hethert  added,  that  he  offered  to  Hart  by  the 
order  oi  Knight  znd  Grig/hy^  for  all  his  ftock,  ::nnuity  ftock 
and  other  ftock,  950/.  per  cent,  who  refufed  to  depart 
with  all  his  ftock  by  reafon  of  his  engagement  with  the 
plaintiff^ 


f  4PP  ] 


As  to  the  defendant  Franks^  he  admitted  by  his  anfwer 
that  he  received  for  the  ufe  of  the  plaintiff  the  30,000/.  and 
40,000/.  oiHartf  and  fuch  others,  to  whom  the  plaintiff  tranf- 
fcrrcd  the  20,000/.  ftock,  but  faith,  that  he  difpofcd  of  it  ppr- 
fuant  to  the  orders  of  the  plaintiff  in  South-fea  ftock  or  fub- 
fcriptions,  and  from  time  to  time  gave  to  the  plaintiff  an 
account  in  writing  how  he  had  difpofed  of  it,  which  writing 
the  plaintiff  per  ufcd,  and  it  was  left  with  him,  and  afterwards 

declared 
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declared  his  approbation  of  the  account ;  and  after  all  the  ''h^*"*^* 
monies  difpofed  of  for  the  plaintiff,  a  ballance  of  56  /•  remain-  Another.  > 
ed  due  to  the  defendant  Franks^  which  was  demanded  of 
the  plaintifF,  who  admitted  fuch  fum  due,  and  promifed  pay- 
ment;  that  by  fire  the  17th  oi  January  1723.  all  his  papers 
and  accounts  were  deftroyed  or  loft,  wherefore  he  could  not 
now  account. 

And  it  appeared,  that  Franks  was  not  made  defendant  to 
the  original  bill  of  the  plaintiff  filed  in  ATichaelmas  1721.  but 
afterwards  in  ^/V£^/r»a/ term  1722.  Franks  was  made  one 
of  the  defendants. 

And  by  the  dcpofition  of  Abraham  Salqnwt,  who  was  em- 
ployed to  purchafe  the  ftock  and  fubfcriptions  for  the  plain- 
tiff, it  appeared,  that  he  delivered  an  account  to  the  plaintiff 
in  writing  of  all  tlie  fums  for  him  expended,  and  of  all  the 
ftock  or  fubfcriptions  for  him  purchafed  in  the  Soutt-JeaXlom' 
pany  or  other  Companies,  and  apprehended  diat  the  account 
was  juft ;  that  the  plaintiff  perufed  them,  and  about  two 
days  after  the  delivery  of  each  account  the  plaintiff  declared, 
that  he  had  infpecled,  and  was  fatisfied  ;  and  jtbraham  and 
Benedin  Solomon  teftify,  that  the  plaintiff  promifed  payment 
of  the  monies  denunded  as  the  ballance  due  upon  thofe  ac- 
counts to  the  defendant  Franks^  and  the  fum  demanded  ex- 
ceeded 50/r 

Upon  this  cafe  it  was  infifted  by  the  Attorney  General, 
and  other  Counfel  with  the  plaintiff,  that  the  defendant  Hart 
ought  to  render  an  account  to  the  plaintiff  for  all  the  monies . 
which  he  had  raifcd  by  the  fale  of  any  part  of  the  20,000  /• 
alledged  to  be  transferred  to  him  by  the  plaintiff,  and  after  a  f  aoi  1 
dedu£tion  of  the  principal  fums  and  intereft,  to  anfwer  for  the 
refidue  of  tlie  profits  to  the  plaintiff. 

Firft,  This  feems  agreeable  to  the  nature  of  the  tranfadlon, 
for  when  a  pledge  of  ftock  is  made  by  the  plaintiff  to  the  de- 
fendant, it  is  confonant  to  law  and  reafon  that  the  defendant 
(hall  render  to  the  plaintiff  upon  mutual  payment  of  monies    %  Co.  146.  b. 
the  ftock  and  all  the  profits  arifing  from  it.     If  a  man  diftrain    l^^^'x^^  \  g, 
his  tenant  and  labour  the  diftrefs,  he  (hall  give  damages  to  ' »  Lc^"  »*o- 
tlic  party  to  the  value  of  the  labour.  Gilb.Hittrp.5x. 

£e4  So 
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Has*  I  ton  tf.        So  by  the  Civil  Law  the  fruit  and  profit  arifing  from  a 
iinocber.        thing  in  pledge  ought  to  be  accounted  for  to  the  debtor,  and 
after  dedu£^ion  of  its  principal  and  intereft,  the  furplus  arif- 
ing from  the  fale  of  the  pledge  ought  to  be  reftored  to  him. 
Domain  I  vol.  345.     De  Depoftto  L.  3.    All  that  (hall  arlfe  or 
accrue  from  the  thing  which  is  mortgaged,  or  that  ihall  aug- 
(4i)Domat*i  Civ.  mentit,  accrues  to  the  mortgagor.  So  Tit.  (a)  3.  }  15.   Cum 
Iaw.  p.  364.       j^^  mmine  l^  ufurarum  altquid  debetur  ab  eo^  qui  fub  pignoris 
nomine  pecuniam  debet y  quicquid  ex  venditione  pignoris  recipiatur 
primum  ufuris  quasjnm  tunc  deberi  con/lat,  deindej!  quid/uperefl, 
forti  accepto  ferendum  ejt. 

So  in  the  cafe  of  a  mortgage  the  mortgagee  (hall  anfwcr 
for  all  cafual  proHts  -,  if  2  man  pledge  a  diamond  for  loo/. 
and  it  is  fold  for  500/.  ihall  not  he  have  an  account  given 
him  of  the  furplus  ?  By  the  Common  Law  he  who  "receives  a 
pledge  has  no  other  propetty  in  it  tlian  to  detain  it  till  his  debt 
is  paid,  nor  can  he  ufc  or  fell  It*  2  Cro»  244*  So  by  the 
Canon  Law.  Lind.  60.  The  Canon  of  Pledges  faith,  Inhi» 
bemus  ne  pfgnus  retinere  qmjpiam  contendat  pojlquam  de  fruifibus 
fortem  perceperit^  dedudlis  expenjis,  quoniam  ufura  eft* 

And  it  feems  to  be  confirmed  by  a  rcfolution  in  this  Court, 

(A)  1  Eq  Abr.     '^^  *^  ^^f^  between   {b)  Mercer  and  7////,  which  was  after- 

6.  pi.  15.  in        wards  affirmed  by  Parliament  upon  an  appeal  on  the   2d  of 

J  Bro.  P.C.X4X.    March  1 725.    Mercer  had  borrowed  I  loo/,  of  Tutt^  and  for 

his  fecurity  gave  his  bond  for  payment,  and  alfo  pledged  a  fc- 

cond  fubfcription  No.  195.  and  it  was  agreed  that  if  Mercer 

paid  the  money,  Tutt  fhould  reftore  the  fubfcription,  and  if 

L  40^  J      jje  jij  not  pjy  it^  tj^at  <Tutt  might  fell ;   afterwards  l^utt  fold 

the    fubfcription  ;    whereupon  Merger  exhibited  his   bill  in 

this  Court  for  an  account  of  the  money  raifed  by  the  fale. 

The  defendant  infifted,  that  he  had  prefervcd  another  fecond 

fubfcription   No.  194.   in  lieu  of  that;    and   upon   debate 

concerning  the  fubfcription  pledged,  a  trial  was  direded,  and 

a  verdift  found  for  the  plaintiff;  whereupon  an  account  was 

decreed. 

(f»  » tq.  Abr.  So  in  the  cafe  of  [c)  Merrick  and  ^park.  Mtch.  1723,  ftock 

Nou.'*^'*'*       was  mortgaged  hy  Merrick  for  looo/.  the  mortgagee  after 

X  this 
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this  mortgaged  it  for  1200/.   whereupon  Merrick  exhibited      HlHrwd 
his  bill  for  an  account  of  the  overplus,  and  an  account  was 
decreed. 


Anotlwfe 


Secondly,  This  was  the  exprcfs  agreement  of  the  parties, 
for  by  the  defeazance  it  is  faid  that  the  (lock  (hall  be  and  re- 
main a  further  fecurity  for  payment,  which  fliews  that  the 
intent  was  not  that  it  fhould  be  fold,  for  then  it  would  not 
continue  a  fecurity,  and  it  was  pledged  only  as  a  collateral  fe- 
curity for  tlie  obligation,  which  was  principally  intended  for 
the  fecurity  of  the  defendant. 

Therefore  by  the  fame  defeafance  the  defendant  Hart  cove- 
nanted upon  re-payment,  (sf^.  to  transfer  the  faid  dock  to 
the  plaintiff,  and  the  plaintiff  covenanted  to  pay  all  calk 
upon  the  faid  (lock  ^  but  if  the  dock  was  intended  to  be  fold 
it  could  not  be  transferred  to  the  plaintiff,  nor  could  there  be 
any  calls  upon  it ;  and  it  appears  more  fully  by  the  cove- ' 
nant  and  agreement,  which  fays  that  all  gains,  dividends» 
&r.  arifing  by  the  faid  (lock  {hall  accrue  to  the  plaintiff,  and 
by  the  fubfequent  covenant,  which  fcews  in  what  cafes  it 
ihould  be  fold,  viz.  if  it  fall  to  350/.  but  in  that  cafe  the 
defendant  is  to  account  for  the  overplus,  and  when  the  par- 
ties exprefsly  agreed  that  upon  fuch  diminution  in  value  it 
(hall  he  fold,  and  thai  in  fuch  cafe  the  defendant  ought  to 
account  for  the  fale,  it  can  never  be  intended  that  in  any 
other  cafe  it  may  be  fold  without  account.  If  the 
plaintiff  ought  to  have  an  account  of  the  profits  which  arifc 
from  the  fale,  when  the  fale  was  allowed  by  the  confent  and  f  403  J 
agreement  of  the  parties,  ihall  it  be  faid  that  he  is  not  ac- 
countable for  the  fale  when  fold  by  himfelf,  and  in  breach  of 
the  truft  repofed  in  him  ? 

Thirdly,  This'conftruftion  of  the  articles  is  very  rcafonable; 
for  if  the  plaintiff  would  fell  the  ftock,  he  might  have  fold  it 
himfelf;  it  would  be  very  dangerous  that  he  to  whom  the 
ftock  is  pledged  might  traffick  with  it  i  where  (hould  the 
ftock  have  been  found  if  the  defendant  had  become  a  bank- 
rupt ?  Whilft  the  fpccified  ftock  remained  in   his  hand,  the 

plaintiff 
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Hakiimm  v.  phintifF  in  cafe  of  bankruptcy  could  refort  to  it  and  take  the 
AMihu,  ftock  out  of  the  hands  of  the  commiilioners  or  ailignecs,  but  if 
it  be  fold,  what  remedy  fhall  he  have  ?  And  it  is  therefore 
neceffary  that  the  party  be  ftriclly  bound  to  his  agreement. 
The  agreement  in  writing  (hould  always  be  the  rule  of  the 
a£Hon,  but  is  more  nece£ary  in  things  which  fluduate  in  the 
manner  that  (lock  fiu£buates,  and  is  more  requifite  in  the  cafe 
of  a  broker,  who  by  an  a£k  of  parliament  is  to  be  fworn  and 
ought  not  to  intermeddle  with  ftock,  and  therefore  when  be 
afts  contrary,  he  ought  to  be  ftri&ly  obliged  to  the  letter  of  his 
agreement. 

Fourthly,  If  it  be  faid  that  the  agreement  in  writing  is 
varied  by  the  fubfequent  tranfaftions,  becaufe  the  plaintiflf 
,  himfelf  transferred  part  of  his  (lock  to  otliers,  therefore  the 
defendant  Hari  referyed  other  flock  for  the  performance  of 
his  contraft.  It  does  not  appear  that  he  apprehended  ilic  per- 
fons  to  whom  the  plaintiff  transferred  his  flock  were  other  than 
tr4iftees  for  Hart  j  and  the  plaintiiFby  his  anfwer  fworc  that 
he  took  them  to  be  his  truflecs  ;  but  if  it  made  any  variation, 
can  an  agreement  in  writing  be  varied  by  word  ? 

Fifthly,  as  to  the  allegation  tliat  Hari  rcfcrved  equal  quan- 
tity of  flock  at  all  times,  out  of  which  he  could  anfwer  to  the 
plaintiff,  it  was  agreed  by  ^Ir.  Co'w/'er  that  if  the  allega* 
tion  was  true,  it  was  a  good  anfwer  i  for  if  a  man  having 
1 0,000  /•  takes  other  1 0,000  /.  on  pledge,  and  then  difpofes  of 
1 0,000  /.  only,  it  is  not  any  inconveniency  to  the  party  and 
[  404  ]  it  cannot  be  known  if  the  plaintifl'^s  flock  be  transferred  or  his 
own  flock. 

But  it  was  infiflcd,  that  upon  the  25th  of  Afnj  1720,  tlie 
defendant  Hart  had  only  340  /.  in  his  own  name,  and  upon 
the  2Sth  of  September  1 720,  although  he  had  20,885  ^-  ^"  ^^ 
own  name,  yet  he  was  only  truflee  for  others  as  to  the  greatefl 
part  of  it,  and  the  annuity  flock  ought  not  to  be  regarded,  be- 
caufe it  was  not  transferrable  till  the  fifth  of  Otfober  1720, 
and  therefore  could  be  of  no  ufc  to  anfwer  the  demand  of  the 
plaintiff  upon  the  25  th  of  September  preceding. 

Sixthly, 
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Sixthly,  The  defendant  //«r/ himfelf  was  confcious  that  he    ^""^H'^^^'  , 
had  fold  the  plaintiff's  ftock  contrary  to  his  agreement,  and        AjioOw. 
that  he  had  not  fufficient  ftock  of  the  fame  nature  whereby  he 
could  anfwer  the  plaintiff,  as  it  appears  by  his  varying  defences 
and  by  his  varying  anfwcrs  5  for  by  his  firft  anfwer  he  faith 
that  he  has  always  had  in  his  own  hands  or  others  in  truft  for 
him  fufficient   to  anfwer   the  plaintiff's  demands,  which  he 
kept  on  purpofe,. without  making  any  fale  or  difpoHtion  there- 
of, ready  to  be  transferred  to  the  plaintiff  or  his  order;  by. 
which  every  one  fees  that  the  intent  was,  that  the  defendant 
fliould  have  all  the  while  ftock  fufficient  to  anfwer  to  the  plain- 
tiff 20,000  /.  ftock  pledged  by  the  plaintiff,  and  that  he  never 
had  fold  or  difpofed  of  any  part  of  this  ftock. 

•  But  by  his  fecond  anfwer  the  contrary  appears,  for  then  he 
confcffes  that  he  had  fold  the  plaintiff's  ftock  immediately  af- 
ter the  transfer  to  him,  and  that  he  had  no  ftock  of  his  own, , 
only  340  /.  19  /.  Sd.  which  he  immediately  difpofed  of,  and 
had  no  proper  ftock  for  a  long  time  j  but  then  by  his  third 
anfwer,  he  makes  his  refuge  to  the  annuity  ftock,  for  he  fays, 
that  hchad  fubfcribed  in  South-fea  ftock  on  the  28th  of  -^j^//his 
annuities,  for  which  he  was  allowed  in  the  South-fea  Company 
20,448  /.  1 1 J-.  5  ^.  which  with  the  Mldfummer  dividend  was 
augmented  to  22,493  ^'  8  /•  6  rf.  and  that  he  had  alfo  oAcr 
ftbck  in  his  own  name  to  the  value  of  20,885  /.  i  /.  3  d.  but 
upon  examination  it  appeared  that  the  annuity  ftock  was  not  f  405  ^ 
transferrable  till  the  5th  of  O^^^^rr,  and  that  his  other  ftock  ,     .    . 

was  for  the  moft  part  in  truft  for  others  ;  and  that  for  the 
refidue  he  had  made  contrafts  for  fale  of  that  to  others,  fo  that 
he  had  no  ftock,  or  only  ?.  very  fmall  quantity  of  ftock,  upon 
the  2 5th  of  September  with  which  the  plaintift'  could  be  fatis-  • 
ficd ;  and  this  matter  being  manifeft,  he  by  his  fourth  and 
fifth  anfwer  would  refort  to  the  A£l  of  Parliament,  by  which 
he  fays,  that  the  annuity  ftock  was  in  its  nature  transferrable 
from  the  time  it  was  transcribed  to  the  Eoitth-fea  Company,  by 
force  of  the  ftatute  6  Geo.  {a)  («)  Sat  ^Gco^ 


As  to  the  other  defendant,  it  was  urged  by  the  Attorney- 
General  and  others  of  Counfel  with  the  plaintiff,  that  it  was 

a  plain 


I.e.  4. 
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^HAtT^^aniT     *  P'^^"  ^^^^  ^*^  Franks,  who  had  received  70,000  L  for  the 
Aooihexr         life  of  the  plaintiff,  as  be  himfcif  admits,  Ihould  be  account- 
able to  the  plaintiff  for  that  fum. 

And  his  pretence,  that  he  had  given  the  plaintiff  an  ac- 
count each  day  in  writing  to  him  delivered^  that  does  not 
amount  to  a  ftated  account,  and  an  account  current  never  was 
aBowed  to  be  a  bar  to  a  bill  exhibited  in  equit  j  agaioft  any 
perfon  to  have  an  account. 

And  his  excufe,  that  he  had  loft  his  books  and  papers  by 
&e  fire  arino  »  is  a  mere  fubterfuge  ^  for  although  his  firft 
anfwer  was  fworn  to  after  fuch  fire,  yet  he  makes  no  mention 
of  hb  books  then  loft  till  his  fecond  anfwer  y  and  if  it  were 
true,  yet  it  is  no  bar  to  the  account,  onjy  it  (hall  be  an  argu- 
ment for  a  fpecial  dire£tion  of  the  Court  for  the  manner  in 
iKhich  his  account  (hall  be  taken. 

But  by  Mr.  Reeves^  and  others  of  Counfel  for  the  defendant 
Hartf  it  was  infifted,  tiiat  the  defendant  Hari  was  not  ac- 
countable to  the  plaintiff  for  the  monies  raifed  by  the  (ale  of 
this  ftock  pledged  and  tiansf erred  to  him  by  the  plaintiff;  but 
the  bill  of  the  plaintiff  to  fuch  intent  ought  to  be  difmiffed,  for 
the  arguments  deduced  from  the  canon  and  civil  law  are  not 
material,  to  which  ftocks  could  not  be  known ;  but  by  the  com- 
mon law,  which  is  the  moft  proper  guide  in  this  cafe,  the 
f  406  1  pawnee  has  a  fpecial  property  in  the  goods  pledged  to  him,  and 
may  fell  them,  if  it  be  without  prejudice  to  the  pawner.  2 
,^  -.  Sa/L  C22.     And  if  he  be  robbed,  he  (hall  have  an  aftion 

916.  Jones  00      againft  the  pawner  for  the  monies  lent  to  him,  for  he  is  not 
Bull.  Ni.  Pri,       bound  to  take  more  care  than  of  his  own  goods,  in  the   cafe 

II'  of  Ccggi  and  Bernardy  2  Anna,  B.  R.  2  Saik^  ^23. 

■iifca,p.  135,  oo 

And  therefore  this  cafe  cannot  be  like  a  mortgage  of  land, 
which  naturally  produce  profits,  which  are  intended  for  the 
fatisfaftion  of  the  mortgagee  ;  but  ftpck  is  only  an  eqifitablc 
intereft,  out  of  which  no  profits  arifc,  only  the  dividends  or ' 
intcreft  5  the  cafual  advance  of  the  price  is  the  efreft  of  fancy, 
for  it  has  no  intrinfick  value  ;  and  therefore  the  plaintiff  who 
is  not  party  or  privy  to  tlic  tranfadion  in  the  trafEck  by  falc 

of 
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of  the  ftock,  as  he  will  not  be  charged  with  any  damage  that    ^*"* "•*,''* 
Hart  might  thereby  fuftain,  therefore  he  fliall  not  anfwer  to       iUoUm* 
him  for  the  benefit  or  gain. 

In  the  cafe  of  Mercer  and  Tutt^  tlie  fecond  fubfcription  No- 
194.  and  the  fecond  fubfcription  No.  195.  were  bot^  fold} 
but  No.  195.  was  fold  for  a  great  fum  ;  and  the  defendant 
would  have  given  him  the  monies  obtained  by  the  fale  of  the 
No.  194.  and  placed  his  defence  upon  this,  that  this  number 
was  the  fubfcription  pledged  to  him  by  the  plaintifF,  and  that 
being  found  by  verdiA  to  the  contrary,  the  defendant  was  de- 
creed to  anfwer  for  the  No.  195. 

The  caufe  oi  Merrick  and  Sparl  was  a  mortgage  made  of 
Land,  and  doth  not  come  up  to  the  prefent  cafe ;  nor  can 
any  cafe  be  (heyrn  in  whicii  die  Court  hath  ordered  an  ac* 
count  of  the  difpofition  of  Hock,  that  was  allowed  to  be  dif> 
pofable  in  its  nature* 

As  to  thecontrafl:  in  this  cafe,  it  doth  not  appear  to  be  the 
intent  of  the  parties,  that  Hart  Ihould  be  reftrained  from  the 
difpofal  of  the  flock  of  the  plaintiff  transferred  to  him. 

For  although  ftrcfs  is  laid  upon  the  words  of  the  agree- 
ment, yet  the  words  arc  not  to  be  regarded ;  for  it  appears  to 
be  a  printed  form,  and  not  drawn  to  anfwer  the  particular 
intent  of  the  parties  at  this  time ;  but  by  the  words  of  the 
agreement  it  cannot  be  collefted,  that  the  fame  numerical 
ftock  fhould  be  transferred  to  the  plaintiff  upon  tlxe  25th  of  I  't  '  J 
September^  which  was  transfened  by  Iiim  on  tlie  25th  of  Mayy 
without  variation  ;  the  fame  in  quantity  and  quality  fatisfies 
the  words,  the  fame  fliall  remain  and  be  as  and  for  a  collateral 
and  further  fccirrity  of  the  faid'3o,ooo/.  and  that  upon  pay- 
ment, ^'c.  he  fhall  tiansfer  the  faid  ftock  to  the  plaintitT,  t^c. 
and  by  the  fame  argument  it  may  be  faid,  that  the  fame  nume- 
rical money  fhall  be  repaid,  for  the  word>  are  for  the  repay- 
ment of  the  faid  fum  of  30,000  /.  and  ahliough  Hart  covenant- 
ed t»  anfwer  for  all  the  dividends,  i^c,  it  imports  only  that  he 
fnall  aiif>*rer  for  the  ftock  given  in  pledge,  with  all  aiij:iiienta- 
tion  of  the  value,  for  the  dividend{>,  sSJ'f.  are  cquall)  allotted  to 

all 


4^7  De  Term.  SancS.  Mich.  13  Geo.  I. 

^H*  »T '^MiJ*  ^^  ^^^  '^^^'^  ^^  ^^^^  company,  and  makes  each  (hare  fo  much 
Anotkcr*  more  in  value  ;  and  although  liberty  was  given  to  fell  the 
ftock  when  the  price  (hould  be  diminiflied  to  350  /.  /rr  cent. 
the  intent  was,  that  the  defendant  then  might  make  au  abfo- 
lute  difpofition  of  all  the  ftock  which  the  plaintiff  ought  to 
have  upon  the  25  th  of  September^  and  that  then  he  (hall  ac- 
count for  the  monies  which  fuch  fale  produced,  not  that  the 
defendant  (hould  be  reft  rained  from  negociation  with  the 
ftock  of  the  plaintiff  in  tlie  Interim. 

And  it  cannot  be  qollccled,  that  the  plaintiff  intended  to  re- 
ftrain  the  defendant  from  negociation  with  tlie  ftock  to  him 
transferred,  by  any  part  of  the  tranfafiion  between  them  ;  for 
ihe  plaintiff  him felf  on  the  25  th  of  May  transferred  5000/. 
ftock  (part  of  the  10,000/.  made  fccurity  fortjic  30,000/,)  to 
Colliet ySa^vbridgc  and  Wolfe ^  to  whom  f/flr/had  fold  fome  ftock 
before ;  and  the  plaintiff  himfclf  figned  the  receipt  to  them 
for  the  monies  paid  by  theAi  for  the  5060  /.  fo  fold  j  and  in 
the  fame  manner  the  plaintiff  himfclf  on  the  loth  of  June 
transferred  3000  /•  part  of  the  fccond  10,000  /.  ftock  to  Mann^ 
Count  Najfau  and  A^Iarh^  to  whom  the  defendant  Hart  had 
before  fold  fo  much  ftock,  and  the  plaintiff  himfclf  figned  the 
receipt  for  the  moivcs  by  them  paid  for  fuch  ftock  to  tlicm  rc- 
fpeftively  fold  ;  which  (hews  that  the  plaintiff  knew  w  jll  that 
his  ftock  transferred  was  not  to  be  kept  by .  Hart  in  his 
own  name ;  and  although  it  be  then  pretended  that  the  plaintiff 
conceived  thofe  perfons  to '  whom  the  plaintiff  transferred  his 
[  408  ]  ftock  to  be  truftees  for  Hart ;  ye:  it  fecms  impoffiblc  to  be 
conceived  when  the  ftock  was  not  only  transferred  to  them, 
but  they  paid  alfo  for  it ;  and  the  payment  was  made  to  the 
plaintiff  himfelf,  who  gave  to  them  his  receipt  for  the  monies  ; 
and  it  all  amounts  to  a  demonft ration,  that  thofe  perfons  could 
not  be  taken  for  truftees  fox  Hart  •,  and  if  it  be  conlidered  at 
what  time  the  loan  of  this  great  fum  was  made  to  the  plaintiff, 
withokut  :\nY  premium y  only  the  intcrcft  at  5  /.  prr  cert,  it  can- 
not be  imagined  that  the  ftock  was  intended  to  be  ulelefs  for 
fo  long  a  time  ;  the  plaintiff  did  not  expe£t  his  ftock  until  the 
25th  of  Sepftrnber,  and  it  was  indifferent  to  him  in  what  hands 

it 
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,  it  was  during  that  time,  if  he  had  fo  much  ftock  on  fuch  a    "^W^anr 

<lay.  Aaothcr. 

And  the  words  are  ftronger,  for  it  doth  not  fay  on  or  before 
the  25  th  of  SepUmher^  but  on  the  25  th  oi  September^  and  there- 
.  fore  If  the  plaintiff  had  fo  much  flock  transferred  to  him  at 
.  fuch  a  time,  it  fufficeth  ;  and  although  it  be  obje^Sled  that  the 
agreement  in  writing  cannot  be  explained  by  words  in  evi- 
dence \  yet  it  is  always  allowed  to  take  into  confideration  the 
circumftanccs  of  the  cafe  by  the  expofition  of  a  fa£t.  Between 
'  Wilkins  and  Elhin  an  agreement  was  made  to  take  a  leafe  for 
nine  years,  and  that  the  leiTcc  fhoukl  pay  9  /.  for  rent ;  a  trial 
was  direfted,  to  know  tlie  value  of  the  land  and  upon  that  it 
was  decreed  that  the  Icficc  Ihould  pay  9  A  a  year,  and  niot  9/. 
for  the  whole  term  ;  tho'  the  word§  are  fo  in  Lord  Cheynt's 
cafe,  5  Co,  68.  (/»)  Where  a  man  having  two  fons  named  Juhttf  W  '  Browni. 
devifed  land  to  his  fon  John  j  proof  may  be  admitted  to  fhew  %  Leon.  217. 
which  fon  was  intended.  So  if  a  fine  be  levied  of  the  manor  .  *^  '  3*- 
of  D.  and  there  be  two  m«inors  of  the  lame  name,  2  Rol, 
Abr.  6^6. 

Then  if  Hart  by  the  intent  of  the  agreement  was  not  pro- 
hibited" the  iale  of  the  ftock,  fo  that  he  had  fuflicicnt  to  re- 
affign  to  Harrifon  upon  the  25  th  of  Stptctrihery  here  it  appears 
plainly  that  he  had  fufficient  at  that  time,  for  he  had  annuity 
ftock  fufficient  without  doubt ;  and  though  by  order  of  the 
South'fea  Company  the  ftock  allowed  for  annuities,  fe*r,  fub- 
fcribedto  the  company,  was  not  to  be  transferred  till  the  5  th 
of  OBobery  yet  it  was  in  its  nature  transfcrrable  -,  and  then  the 
order  of  the  Company  cannot  controul.  The  Sovth-fca  Com-  [  409  ] 
pany  was  erefted  by  the  ftatute  9  Anna^  c.  2 1.  and  every  pro- 
prietor of  any  ftiarc  in  the  joint  ftock  of  the  company 
had  power  to  transfer  his  fliare  to  another ;  then  by  the  fta- 
tute 6  Gso,  when  proprietors  of  annuities  have  ful^fcribed,  the 
fame  proprietors  were  to  have  and  enjoy  Aidi  (hares  as  were 
allowed  them  by  the  company,  in  lieu  of  money  for  the  annui- 
ties, i^r.  by  them  fubfcribcil,  and  in  rerp'jcl  of  i.i'Ji  fliarcs 
were  to  be  taken  as  members  of  the  company,  and  Ihall  in  pro- 

pcriion 
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BABKitoitv*  portion  to  the  fame  (hares  be  entitled  to  the  fame  benefits, 
Aaoiber.  powers,  privileges  and  advantages,  as  other  members  of  that 
company  ought  to  enjoy  in  refpeft  of  their  (hares  of  the  capi- 
pitalftock;  andallfuch  proprietors  from  the  time  of  their 
agreeing  by  contraft,  fubfcription  or  otherwife,  to  accept  fuch 
ftock  in  lieu  of  their  annuities,  tsfc*  (hall  have  credit  in  the 
books  of  the  Company  for  their  proportion  or  (hare  in  the 
ftock  of  the  corporation,  and  in  all  dividends  and  advantages 
to  attend  the  fame. 

And  therefore  the  annuity  ftock,  being  fubfcribed  in  the 

time  limited  by  the  a£t,  ought  to  have  all  the  advantages  aU 

lowed  by  the  z6k  which  the  original  Souih-fea  ftock  had,  and 

by  confequence  was  fufficient  to  anfwer  to  the  plaintiff  for  the 

"^  ftock  pledged  by  him  to  the  defendant. 

But  if  this  annuity  ftock  was  not  (ufiicient  for  fuch  pur- 
pofc,  yet  he  had  other  ftock  in  his  own  name  to  the  value  of 
20,885  /.  I  /.  7  d,  out  of  which  he  could  fatisfy  to  the  plaintiff 
the  20,000  /•  by  him  pledged  upon  the  25th  of  September^ 
1720.  and  although  he  was  under  contra£ls  with  others,  and 
had  purchafed  part  of  this  ftock  with  an  intent  to  transfer  it  to 
the  South'fea  Company,  and  it  was  transferred  accordingly  ; 
yet  upon  the  25th  of  September  all  was  at  his  difpofal,  and  if 
he  had  transferred  it  to  the  plaintiff,  no  other  had  any  de- 
mand upon  it  againft  the  plaintiff,  nor  could  purfue  his  re- 
medy againft  the  plaintiff  in  law  or  equity,  to  recover  any 
part  of  the  ftock  fo  transferred  to  the  plaintiff;  and  it  is  not  to 
,be  omitted,  that  it  appears  by  feveral  dcpoGtions,  that  the  plain- 
tiff himfelf  always  declared  that  he  (hould  be  content  with  an- 
nuity ftock. 

L  4'^^J  And  there  is  one  circumftance  confiderable  in  a  Court  of 

equity,  that  the  Defendant  Hart  had  perfuaded  tlie  plaintiff 

to  fell  his  ftdck  when  die  price  was  at  900  /•  per  cent*  and  had 

offered  him  to  furnifli  all  the  20,000  /.  ftock  at  fuch  a  time, 

and  that  the  defendant  Hart  was  offered  ^^ol.  per  cent,  for  all 

his  ftock,  but  refufed  to  take  that  price,  in  regard  thatjie  was 

obliged  to  retain  20,000  /.  for  the  demand  of  tlie  plaintiff"  until 

the  25th  ol  September  1720* 

As 
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As  to  the  defendant  Franks  it  Was  mfiftcd  by  Mn  Lee^  Scr-  Hairison  •. 
jeant  iheppard  and  others  of  Counfel  with  him,  that  as  to  the  Another, 
charge  that  he  was  confederate  with  the  defendant  Hart  it 
was  denied  by  the  defendant,  and  not  proved  by  the  plaintiff; 
and  for  all  the  reft  upon  the  fecond  charge  againft  him,  that 
be  ought  to  account  for  the  feveral  fums  which  he  admits  to 
have  received  for  the  plaintiff,  viz.  the  30,000  /•  and  40,000  A 
as  to  that  the  defendant  by  his  anfwer  fays,  that  he  had  dif* 
burfed  all  thofe  fums  for  the  ufe  of  the  plaintiff,  and  had 
given  to  the  plaintiff  from  time  to  time  an  account  in  writing 
how  the  defendant  had  difburfed  thofe  fums,  which  the  plain- 
tiff had  infpe£led  and  approved,  and  afterwards  declares  that 
a  balance  of  56  /•  remained  due  to  the  defendant  Franks  upon 
this  account,  for  which  fum  he,  the  plaintiff,  acknowledged 
himfelf  indebted  to  the  defendant  i^r^s/ii/,  and  promifed  to  pay 
that  ballance  to  him. 

And  fuch  general  anfwer  fufliceth  where  the  charge  by  the 
bill  is  fo  general,  for  the  bill  charges  that  the  defendant  had 
received  thofe  monies,  and  had  dift)urfed  feveral  large  fums  in 
the  purchafc  of  &tf/^  f  ffl  ftock  and  fubfcriptions,  but  fome 
part  remained  not  dift»urfed,  by  which  the  flaintlff  admits 
that  the  defendant  had  difcharged  part  of  thofe  fums,  and  yet 
demands  an  account  of  the  whole,  and  doth  not  fpecify  for 
what  part  he  had  accounted,  and  for  what  part  he  had  given 
no  account* 

And  cfpccially  when  the  defendant  afts  as  fervant  op 
agent  for  the  plaintiff,  and  if  th^  plaintiff  employ  his  fervant 
in  the  purchafe  of  feveral  particular  things,  who  immediately  ^^l  } 
gives  an  account  of  his  cxpcnccs  to  his  matter,  he  (hall  not  i3*-«>*- 
afterwards  demand  a^n  account  of  fuch  particulars.  And  the 
bill  in  this  cafe  was  not  originally  exhibited  againft  the  de^ 
fendant  Franks,  but  againft  the  defendant  Hart  only,  but 
afterwards  when  Franks  was  to  be  examined  as  a  witnefs  for 
Hartj  to  prevent  his  teftimony  the  bill  was  amended,  and 
Franks  added  as  a  defendant ;  and  after  his  papers  were  k|^ 
by  fire  it  would  be  very  hard  to  require  a  particular  account 
how  thofe  fums  were  diftiurfed,  without  charging  any  error  or 

yo^«  I.  '   Ff  mifprtfioa 
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Haibison  v.    mifpTifion  in  the  particulars  of  the  account  before  delivered  to 
Another.        the  plaintiff. 

The  Court  delivered  no  opinion,  but  dire^ed  an  ifliie  to 
be  tried. 


Privilege  from 
ttfeft  &ftll  not 
tMxemi  Co  a  per* 
Ion  who  iCteads 
lut  own  c«aCSs» 
■ItBr  his  deptr- 
tare  from  ff^e^m 
tmmfier,    lafrau 


l4n] 


Com.  Dif.TitJ 
{fri'ijiltgt)  p« 

47S« 


And  afterwards  upon  an  appeal  to  the  Houfe  of  Peers,  this 
order  was  repealed,  and  the  Lords  diredied  an  account  for  all 
the  monies  received  by  Hart  upon  the  falc  of  the  ftock 
pledged  by  Harrifon^  and  if  the  principal  and  intercft  were  fa- 
tisfied,  the  refidue  of  the  monies  to  be  paid,  and  that  the  re* 
fidue  of  the  ftock  not  fold  (hould  be  transferred  to  Harrifon* 

Harrlfon^  after  his  attendance  in  Court  upon  the  caufe  afore- 
mentioned, went  about  3  o'clock  in  a  coach  from  Wejlminfter 
to  Chancery^Lam  with  his  foCcitor  and  others,  to  give  Inftruc- 
tions  for  procedure  in  the  caufe,  and  there  continued  till  10 
or  II  o'clock,  and  then  was  arrefted  by  aJ>ailifFupon  a  Ca* 
Sa\  upon  a  judgment  in  Scire  facias^  upon  a  judgment  againft 
him  in  the  Court  of  Common  Pleas ;  and  now  it  was  moved 
that  he  fliould  be  difcharged,  for  each  party  has  privilege  to 
attend  hb  caufe,  and  if  he  be  arrefted  in  going  or  returning, 
it  fiiall  be  a  contempt  of  the  Court,  upon  which  the  officer 
Ihall  be  puniflied  and  the  party  difcharged ;  but  it  was  not  al- 
lowed )  for  here  it  does  not  appear  that  there  was  any  contrh* 
vance  by  the  defendants  or  any  concerned  in  the  caufe  to 
procure  this  arreft,  in  which  cafe  the  Court  perhaps  will  ex- 
tend  its  power  againft  the  procurers  i  nor  does  it  appear  that 
the  officer  knew  that  he  had  attended  his  caufe  at  Weftminfler^ 
for  his  warrant  was  dated  before  the  arreft,  and  there  was 
another  Ca*  Sa*  taken  in  Trinity  term  preceding,  returnable 
in  Lotidon  where  the  a£lion  was  brought,  and  a  Tefiaf  Cap*  af- 
terwards in  London  the  firft  return  of  this  term  before  the  Ca^ 
Sa*  upon  which  he  was  then  taken,  and  the  arreft  here  was 
not  in  his  attendance  upon  tliat  caufe,  but  he  had  continue<l 
many  hours  in  another  place ;  and  if  the  Court  fliould  dif- 
charge  iiim,  how  (hall  the  flierifFs  be  defended  againft  an  ac- 
tion fur  the  efcape  P     In  1  BrotunJ.  p.  15.  in  the  Cafe  oiJVil' 

fin 
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fm  and  Thi  Sheriffs  of  London^  in  an  aftion  for  an  fefcape,  it  was    "^  **"***  d^ 

faid,  thar  the  Court  can  difchargc  if  the  arreft  was  in  view  of       Another. 

the  Court,  otherwife  not;  and  in  ^  Sa/i.  S4A»  where  a  man 

went  to  confefs  an  indiftment  in  the  King*s  Bcnchj  and  was 

arrefted  in  his  journey,  the  Court  would  not  difcharge  'him, 

for  he  went  of  his  own  head ;  and  there  is  a  difference  where       v 

a  man  attends  upon  the  Court  by  procefs  and  when  notk 


Frances  Weft  and  Mary  Weft,  hj  their  Fa^  Cafe  196. 
ther  John   Weft  Efq.  Plaintiffs,  and  Fran* 
ces  Erifey,  Mary  Weft  and  Thomas   Bar- 
rahle  an  Infant,  by  his  Guardian,  Defend-    ' 
ants.     In  Scacc\ 


A 


BILL  was  Exhibited  in  September  ly  2^  j  by  which  it    Artideion 


marriage,  to 


was  alledgedy  that  on  a  treaty  of  marriage  between  Ricth-  ^itie  Uodi 


on 


ard  Erifty  and  Frances  the  daughter  of  Sir  Peter  Killigrewy  ^"f^7^^,'J,^j, 

it  was  agreed  by  articles  dated  the  23d  of  December  i68j,  lives,  remainder 

between  James  Erifey  uncle  of  the  faid  Richard^  and  the  faid  male  of  the 

Richard  Erifey^   of  the  one  part,    and    Sir  Peter  Killigrew  ^l^^^^^^^y,^ 

of  the  other  part,  that  in  conGderation  of  the  faid  marriage  w»fe,  rnnainder 

and     1700/.     matriage    portion,  James    Erifey  M'ould  fct-  male  of  rbe  body 

tie  lands  in  the  counties   of   Cornwall  and  Devon^  to  the  J '  ****  **"?""* 

'  by  any  other 

life    of  Richard  Erifey  for   life,    without    impeachment    of  ^»^^»  reiraindcf 

wafte,  and  to  the  heirs  male  of  his  body  on  die  faid  Francesy  maU^ofthehcif 

to  be  begotten  ;  and  for  want  of  fuch  iflue,  to  the  heirs  male  bj  Ihis^^w^e?"^' 

of  his  body  by  any  other  wom^n  ;  and  for  want  of  fuch  iflue  ^  fettlemrnt  !• 

fi-riri'iiir^  «nade  before  tb« 

to  the  heirs  female  of  ms  body  by  Frances^  and  after  to  his  marriage,  and 
heirs  female  by  any  other  wife  ;  and  for  want  of  fuch  iflue,  to  futM^to'thc*^* 
Charles  Vivian,  i^c.  with  divers  remainders  over.     And  by   f'*'i**f  •'**■'*•" 

'  ^     by  ^n<  \mA%  are 

the  fame  articles  the  lands  in  Devon  were  to  be  fettled  to   i>n»*'««d  «©  the 

hulbaod  for 
life,  fans  loaft^ 
and  With  power  of  making  lealS^s,  remainder  to  the  firft  &c.  foa  of  the  marriafe  in  tail  m^le,  re. 
mander  to  the  firft  &c«  fon  of  any  other  marriage  in  tail  male,  remainder  to  the  hein  %f  tb§  My 
of  the  hu(band.  There  are  ifTue  two  daai^hterr,  and  the  ho /band  fafFert  a  recovery,  and-devilet 
the  premiHet  to  hit  After,  the  daufthien  may  in  equity  compel  the  dcvifce  to  convey  the  pccmifct  19 
them,    »  P.  Wffii.  349.    2  £^.  Abr.  39.  pi.  i>  3  Bro.  P.  C.  317.  S«  C. 

F  f  a  James 
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Wist  and  James  Enfey  for  life.  Without  impeachment  of  wailc  re- 
Erisby  and  mainder  in  part  to  Mary  his  wife  for  life;  remainder  of  the 
•  Others^  whole  to  Richard  Erijej  as  aforementioned  \  and  by  the  fame 
articles  it  was  agreed  that  James  Erifey  might  nominate 
Counfel  for  fettling  the  faid  eftates  and  jointure,  and  that  Sir 
Peter  KiUigrew  might  advife  likcwife  with  his  Counfel,  fo  that 
the  fame  may  be  effe£lual  in  law.  By  an  indenture  dated  the 
23d  and  24th  of  March  1685,  ^  J'^^*  ^*  between  James 
Erifey  of  the  firft  part,  Hugh  Bofcowen  and  another  truftee 
of  the  fccond,  and  Richard  Erifey  of  the  third  part,  James 
Erifey  in  confideration  of  love  to  Mary  liis  wife,  and  for  con- 
firming and  fettling  her  jointure,  and  for  love  to  Richard  Erifey, 
and  conveying  and  fettling  the  lands  and  tenements  after* 
named  in  his  name  and  blood,  and  in  purfuance  and  per- 
formance of  the  faid  articles,  conveys  the  lands  and  tene»- 
ments  in  the  county  of  Devon  to  the  ufe  of  hrmfdf  for  life 
without  impeachment  of  waftc,  then  as  to  the  barton  of  Erifey, 
fcTr.  to  the  ufe  of  Mary  his  wife  for  her  life,  for  her  jointure, 
and  in  fatisfa£lion  of  dower,  and  as  to  the  faid  barton,  Wr. 
after  her  dcccafc,  and  a^  to  the  refidut  of  tlie  preqiiflcs  from 
and  after  his  own  deccafc,  to  the  ufe  of  the  faid  Richard 
Erifey  for  'ifc,  without  impeachme'nt  of  wafte,  and  from  and 
after  hir  r^.cceafe  to  the  ufe  of  his  firft  and  other  fons  to  be 
begotten  on  the  body  of  Frances  his  wife  in  tail  male,  and  for 
^  want  of  fuch  iflue,  to  the  ufe  of  his  firft  and  other  fons  by  any 

other  wife  in  tail  male,  and  for  want  of  fuch  iflue,  to  the  ufe 
of  himfclf  and  the  heirs  of  his  body  on  the  body  of  the  faid 
Frances  to  be  begotten ;  and  in  default  of  fuch  iflue,  to  the  ufe 
of  the  heirs  of  his  body,  and  for  want  of  fuch  iflue  to  the  ufe 
of  Charles  Vivian^  t^c.  and  gave  power  to  himfelf  and  Richard 
Erifey  to  make  leafcs,  f^r.  And  by  an  indenture  of  leafe  and 
rcleafe  dated  the  25th  and  26th  of  March  1686,  ijac.  2. 
(which  were  the  enfuing  days)  James  Erify  fettled  the  lands 
in  Cornwall  to  the  ufe  of  Richard  Erifey  in  poflefllon  for  life 
without  impeachment  of  wafte, with  fuch  remainders  as  before, 
and  gave  him  power  to  make  a  jointUre  for  another  wife,  and 
to  make  leafes,  tic  and  James  Erijfy  covenants  for  him  and 
r  414  1  ^'^  '^^^''^'  ^'^^'  *^  truftees  (hall  be  fcifed  to  the  fame  ufcs  ac- 
cording to  the  intent  of  fuch  leafes  and  cftates,  and  after  the 
determination  of  fuch  leafes  and  cftates,  to  the  ufe  of  fuch  per- 

f^ns. 
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fons,  and  for  fuch  cftatcs,  and  in  fuch  manner,  as  the  fame      ^^J,^,* 

lands  were  fettled  before.  E^istT  and 

Othecs* 

In  the  deed  of  this  fettlemcnt  produced  fcvcral  lines  were 
erafedj  and  memorandums  made  of  it. 

In  April  1686.  the  marriage  took  eficfl  between  Richard 
Erifey  and  Frances  Killigrew  by  whom  he  had  iffuc  Mary 
only,  afterwards  married  to  John  Wefiy  father  of  the  plaintiffs; 
for  the  plaintiffs  were  daughters  and  heirs  of  John  Weft  and 
Mary  his  wife,  the  daughter  and  heir  of  Richard  Erifey  and 
Frances  his  wife ;  and  in  two  years  after  the  marriage  Frances 
the  wife  of  Richard  Erifey  abfented  hcrfelf  from  her  hufband. 

After  the  death  of  Sir  Peter  Killigrew  and  James  Erifey,  by 
indenture  of  the  i8th  and  19th  of  January  1697.  9  ff^.  3. 
Msry  late  wife  of  James  Erifey  conveyed  to  Richard  Erifey 
and  his  heirs,  during  his  life,  the  premifes  fettled  to  her  for 
her  jointure  in  confideration  of  an  annuity  for  her  life  purfu«» 
ant  to  articles  between  them  dated  the  17th  of  January  1697. 
and  afterwards  Richard  Erifey  (having  the  freehold  of  all  the 
eftate  in  him)  did  by  indenture  of  leafe  and  releafe,  bearing 
date  the  25th  and  26th  oi  April  1698.  10  TV.  3.  grant  and 
convey  the  whole  eflate  to  two  perfons,  to  make  them  tenants 
to  the  PracipCj  in  order  for  a  fine  and  common  recovery,  and 
in  Eq^er  term  10  W.  3.  a  fine  was  levied  and  a  common  re- 
covery fuffered  accordingly,  and  by  that  deed  the  ufes  are  de<« 
dared  to  Richard  Erifey  in  fee* 

After  this  recovery  Richard  Erifey  alienated  in  fee  feveral 
parcels  of  tlie  eftate,  and  by  his  will  dated  the  20th  of  De* 
amber  172a.  devifcd  the  rcfidueofthe  eftate  to  the  defendant 
Mary  Erifey  in  fee.  x 

James  Erifey  who  made  this  fettlement  had  two  brothers 
Richard  and  lPilHam\  James  died  without  iffue,  Richard  had  no 
iffue  male,  but  left  a  daughter  Mary  then  alive,  and  William  [  4^5  1 
bad  iffue  Richard  Erifey,  upon  whom  the  fettlement  was  made« 
And  now  the  plaintiffs  Frances  and  Mary,  infants,  exhibit  their 
bill,  and  by  it  pray,  that  fuch  part  of  the  eftate  as  was  not  fold 
by  Richard  Erifey  their  grandfather  may  be  fettled  upon  them, 
according  to  the  intent  of  the  articles  *,  and  that  the  defendant, 
as  executrix  and  devifee  of  Richard  Erifey^   ihaU  make  them 

rf3  ftUifadHoo 
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fatisfa£lion  out  of  her  perfonal  cftatc  for  the  value  of  the  eftate 


WxsT   and 
Otheri  «», 

El  IS  I Y  and     fold  by  him  in  his  life-time. 
Othen. 


The  defendant  pleaded  the  marriage  fcttlemcnt,  the  fine 
and  common  recovery,  the  deeds  which  lead  the  ufes  of  them, 
and  the  will  of  Richard  Erifey^  in  bar  of  the  relief  prayed  by 
the  bills ;  but  the  plea  was  ordered  to  remain  for  an  anfwer, 
with  liberty  to  except  to  it ;  and  then  the  caufe  was  heard 
upon  the  merits.  And  it  was  infifted  for  the  plaintiffs,  that 
the  intent  of  the  articles  was,  tliat  provifion  ihould  be  made 
for  the  iffues  male  and  female  of  this  marriage ;  that  no  pro- 
vifion was  made  for  ifTues  female,  only  by  the  limitation  in 
the  articles  to  heirs  female  of  the  body  of  Richard  Erifey  j  and 
therefore  when  thofe  articles  were  put  in  execution,  the  fet-» 
tlement  ought  to  have  been  made  in  fuch  a  manner  that  the 
iflues  female  might  have  the  benefit  of  the  provifion  intended 
for  them  \  and  then  the  eflate  ought  not  to  have  been  limited 
to  the  heirs  female  of  Richard  Erifey^  by  which  it  was  in  his 
power  to  bar  his  daughters  by  fine  and  recovery,  but  fhould 
have  been  to  all  and  every  the  daughters  of  the  body  of  the 
faid  Richard  Erifey  on  the  body  of  Frances  his  wife  to  be  be- 
gotten, and  then  it  would  not  have  been  in  the  power  of  Ricb^ 
ard  Erifey  to  bat  Mary  his  daughter,  to  whom  the  plaintiffs 
are  heirs. 

That  the  fettlement  was  intended  in  purfuance  and  per- 
formance of  the  articles,  and  then,  M'hen  the  intent  is  not 
well  purfucd,  it  ought  to  be  reflified  in  equity,  and  the  plaia- 
tifFs,  who  are  intitled  by  the  proper  limitation,  may  enforce 
the  execution  of  the  articles ;  and  it  is  the  conflant  experience 
in  Courts  of  Equity,  that  if  the  fettlement  in  purfuance  of 
[*  416  ]  marriage  articles  is  contrary  or  defqaive,  it  fliall  be  reformed 
by  the  Court. 

(d)  1  P.  Wmi.  Trcvcr  (<?)  and  Trevor  in  Chancery,  5  June  17 19.  and  af- 

o*Mod.  161.  terwards  affirmed  in  the  houfe  of  Peers  Feb.  17 19.  is  a  cafe 

10  Mod.436.  cxprefsly  to  this  purpofe  ;  for  tliere  by  articles  in  1669.  made 

pi.  7.  by  Sir  John  Trevor^  late  Mafter  of  tlie  Rolls,  upon  hisi  mar* 

a  Eq«  Abr.  50$. 

pi.  I. 

%  Bra.    P.  C.  \%%*    lDfra.p.43I. 
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liage  It  was  covenanted  to  make  a  fettlemcnt  of  lands  to  the  *  West  and 
value  of  250  /.  per  ann*  within  two  years,  to  the  ufe  of  him-  EKisEv^nd 
fclf  for  his  life,  without  impeachment  of  wafle,  and  afterwards  "** 

to  the  ufe  of  his  wife  for  her  life,  and  then  to  the  ufe  of  his 
firft,  fecond  and  other  fons  by  fuch  wife  i«  tail,  ts^c.  And 
in  cafe  no  fettlement  was  made  in  two  years  after  the  mar- 
riage, the  perfons  feifed  ihould  (land  feifed  to  the  fame  ufes ; 
after  the  two  years  he  fufFered  a  recovery,  and  difpofed  of  the 
edate  by  will  \  but  all  was  fet  afide,  and  the  con(lru£lion  made 
was,  that  the  articles  (hould  have  been  executed  fo  as  not  to 
have  enabled  the  Mafter  of  the  Rolls  to  defeat  the  children  of 
the  marriage;  and  although  it  was  infifted,  that  by  the  covenant 
to  (land  feifed,  the  eftate  was  now  executed  to  the  limitations 
as  expre(red  in  the  articles  \  it  was  holden,  that  ought  to  make 
no,  alteration. 

But  Pengelly  Chief  Baron,  HaUy  Carter  and  Comyns,  Barons, 
held  that  it  was  dangerous  to  fet  afide  fettlements  made  upon 
great  deliberation ;  for  though  according  to  the  cafe  of  Trev^ 
and  Trevor f  if  articles  are  made  to^  fettle  an  eftate  to  a  man    ^  p^  Wmi-p. 
and  the  heirs  male  of  his  body,  a  fettlement  in  purfuance  of   35^' "  «»'•• 
fuch  articles  will  be  decreed  in  equity  to  be  made  in  common 
form,  to  him  for  life,  and  to  truftees  to  prefcrve  the  contin- 
gent ufes,  and  then  to  the  firft  and  other  fons  fucceflSvely  in 
tail  i  yet  the  rule  does  not  hold  with  refpedl  to  females,  who   a  P.  Wflu.55> 
are    lefs   regarded,  bccaufe   the   name  of  the   family    will 
not  probably   be  preferved  by  them;  and  by  tliefe  articles 
the  daughters  of  this  marriage    are  poftponed  to  the  fons 
of  a  fubfequcnt  marriage :  fo  the  bill  was  difmiiTed  with- 
out cofts. 

But  upon  an  appeal  to  the  Houfe  of  Lords  the  decree  of  dif- 
^niflion  was  reverfedin  February  1727.  principally  becaufe  the  L  ^  '  J 
fettlement,  being  exprefsly  mentioned  to  be  made  in  purfuance 
and  performance  of  the  articles,  (hewed,  that  the  parties  did 
not  intend  to  vary  the  agreement;  and  the  Lords  held,  that  the 
cxpreffion  of  heirs  female  in  marriage  articles  (hould  have  the 
fame  conftruftion  in  favour  of  daughters,  as  heirs  male  (hould 
ia  favour  of  fonS]  efpeciaUy  as  no  other  provUioo  was  made 

by 


4>7 


WsiT  and 

Others  V. 

)ttff  Y  tad 


rctrncN  C.  R. 

3Atk.a93» 
«P.Wms«536^    appellants 
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by  the  fettlement  for  daughters,  (i)  And  the  Lords  dcercei 
a  conveyance  to  trullccs,  to  the  ufe  of  the  appellants  and  the 
Leirs  females  of '  their  bodies,  as  tenants  in  conimon,  with 
crofs  remainders  to  them  in  tail  female ;  and  the  appellants 
were  to  have  an  account  of  the  profits,  and  of  the  purchafe  mo., 
ney  for  tfic  prcmiflcs  fokl,  and  intereft  ;  the  principal  money 
to  be  laid  out  in  land  to  the  fame  ufes,  but  tlie  intereft  to  be 
paid  to  the  ufc  of  the  appellants  ^  all  writings  to  be  brought 
into  the  Court  of  Exchequer,  and  poffeffion  delivered   to  the 


(1)  The  fame  conflruflion  was 
fPAde  in  favour  of  females,  in  the  cafe 
©f  Hart  V.  Middieburfi.  3  Atk.  371. 
«ndin  the  cafe  of  Burton  v.  Haftingf, 
Cilb.  Rep.  113.  Vide  2  P.  Wms.  p. 
356.  in  note.  In  the  cafe  of  Powell 
ir.  Price,  2  P.  Wms.  536.  where  a  dif- 
ferent determination  was  given  to  that 
ia  theprefe&t  cafe,  there  was  a  diver- 


fity  in  the  prcumftances  of  the  two, 
which  the  Judges  noticed,  in  the  pre. 
fent  cafe  there  was  no  other  pioviiion 
made  for  the  daughters;  io  that  of 
Powell  V.  Price,  portions  were  fecured. 
Added  to  this  the  articles  in  the  two 
cafes  were  difitrestly  worded,  z  P. 
Wm5.  5i|Q. 
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Piper  verjl  Thompfon.     In  Scacc*.  Cafe  157. 


A 


SnV^^riW  upon  a  recognizance  by  the  bail  after  jttdg-  ASanFedM 

mcnt  againft  the  principal  recited  the  judgment  in  man-  iJ«ce»R^ft  tli 

tier  following,  viz.  Whereas  Thomas  Piper  lately,  that  is  to  ^J^^l"^^^ 

fay,  in  Michaelmas  term  laft  paft,  recovered  againft  — »  as  hicpMrtt,'\n^tA 

well  a  certain  debt  upon  bond,  as  alfo  a  fum  of  — —  {hillings  Mndhwz%  hit- 

for  his  cofts,  isfc.  inMcparUy  toV.  And  upon  this  there  was  BtTnbTMtTs^a 
a  demurrer,  and  it  was  fhewn  for  caufe  for  that  the  defen- 
dant in  the  judgment  ought  not  to  be  condemned  for  cods  in 
lac  partey  but  it  (hould  have  been  in  ed  parU^  (^c. 

And  now  it  was  moved  that  it  might  be  amended,  being 
only  the  mifprifion  of  the  clefk  which  was  amendable  by  the 
(latute  of  Jeofails  in  writ  original  or  judicial,  and  a  Scire  Faciat 
was  a  judicial  writ,  and  therefore  i  RoL  Abr.  797.  S.  a. 
where  the  bail  fucd  an  Audif  ^tereP  and  a  Scire  Facias  Upon 
it,  which  recited  the  Audif  ^teret  the  Capias  againft  the  prin- 
cipal in  the  time  of  Queen  Elixahethy  and  the  return  upon  ity 
but  recited  the  Capias  to  be  by  writ  of  our  Lady  the  Queen  of 
England  to  our  (heriflp greeting  direded,  which  imports  the  writ 
ihould  be  directed  to  the  King's  Sheriff,  was  holden  to  be 
error  in  common  law,  but  then  amendable-*,  fo  a  writ  of  in«^ 
quiry  18  amendable  beings  judicial  writ.  Cro.  EUz,  761.  2  Cro. 
37a.  And  though  in  I  fo/i.  52.  (a)  in  the  cafe  of  J?;/r*-  i'L^^'lot** 
Jtitt  and  H^/kins^  where  a  Scire  Facias  upon  a  writ  of  error  in   «  Mod.  263. 

.        310.  Holt  il« 


419 


Pt»i«  v. 

Thompson^ 


(tf)  Holt  59. 
S..C. 


(A)  Ctrtb.  367. 
Comb.  354. 
I  Ld.  Rayn.71. 
Holt.  54.  S.  C. 
%  Str.  89a. 
Fits.20i.  S.  C. 
Cowp.  426. 


Supra,  p.  6e. 


(e)  Ctrth.  70. 
S.C. 


[   420   ] 
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the  King's  Bench  upon  judgment  in  the  Common  Pleas  a  J 
qffignand*  error*  quare  execution*  noft,  tsfc.  in  ejedlment  of  two 
meffuages,  tsfr.  where  judgment  was  in  ejeftmcnt  of  one  mef- 
fuage,  isfc,  it  was  holden  that  it  was  not  amendable,  for   the 
writ  was  good   although  improper  in  this   cafe,   and   plea 
of  no  fuch  record,  is  true^thc  Court  by  amendment  ought 
not  to  make  the  plea  falfc  ;  fo  (a)  Vavafor  and    BaiJe   in  the 
fame  book  and  folio,  where  \t\  Scire  Facias  upon  judgment  the 
name  of  the  plaintiff  omitted  by  the  defendant  was  not  amende 
ed  for  there  might  be  fuch  judgment,  but  the  reafon  of  thefe 
Cafe$  (hewed  that  in  other  circumftances  a  Scire  Facias  might 
be  amended.     Sed  non  allocaiifr  ^  for  jt  feems  to  me,  that  all 
which  by  the  ftatute  8  if.  6.  r.  12  and   15.  the  Judges  arc 
empowered  to  amend  in  writ  original  and  judicial,  is,  what 
feems  to  them  the  mifprifion  of  the  Clerk  in  affirmance  of  judg* 
ments,  if  it  is  not  done  in  affirmance  of  judgment,  it   is  not 
amendable  *,  fo  a  writ  of  error  could  not  be  amended  till  the 
ftatute  5  Geo.  c.  13.  as  appears  from  5  Mod.  (h)  16.  69,  fcft-. 
and  what  is  not  a  mifprifion  of  the  Clerk  is  not  now  amend- 
able; and  I  know  of  nothing  which  was  taken  as  a  mifprifion 
of  the  Clerk  only  words  of  form,  which  ought  to  be  added  of 
courfe  Without  information  of  party,  which  is  the  defcription 
of  the  matter  of  form  given  by  Lord  Cokcf  5  Co*  .35.  ^.  where 
words  whicli  are  not  purfuant  to  that  which  ought  to  be  the 
dirediion  or  inftruftion  of  the  clerk,  and  therefore  in  a  writ  of 
inquiry,  mifprifion,  which  is  not  parfuant  to  the  award  of  tlic 
writ  upon  the  roll  can  be  amended,  for  the  roll  is  the  wanant 
for  a  writ  of  inquiry,  which  the  clerk  ought  to  purfue,  as  ap- 
pears in  the  cafes  cited,  Cro.  EHz,  761,  2  Cro.  372.  fo  3  McJ. 
1 1 2.  where  tlie  words  per  Sacr*um  prohor*  £5*  legaliti  honC  were 
omitted  in  a  writ  of  inquiry,  but  if  the  roll  docs  not  warrant 
an  amendment  no  mifprifion  fhall  be  amended  }  as  if  the  Roll 
awarded  a  writ  returnable  on  Friday j  prox*  pojl  craj?  JfcenJion\ 
a  writ  of  inquiry  of  fuch  return,  although  after  term,  was  r^- 
fufed  by  the  Court  to  be  amended,     i  Sh^w*  61.  {c) 

So  in  the  cafe  x  RoL  Ahr.  797.  the  Capias  upon  the  roll 
being  tempore  E/iz.  and  direfled  to  our  flierifF greeting,  was  di 
yefted  to  the  Queen'4  flicrifli  therefore  a  recital  of  the  Capiat 
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in  a  Scire  Facias  upon  Audita  Querela  tempore  Jacobi  might  be 
amended  by  the  Roll,  for  the  Capias  recited  was  not  by  writ 
of  Queen  Eliz.  to  our  {herifF,  viz.  dire&ed  to  the  King's  (he- 
rifF>  but  to  the  Queen's  fheriflF,  and  this  appears  in  the  fame 
book.  I  R$l.  Abr.  797.  /•  l.  ^  If  there  be  an  Habeas  Corptn 
ra  to  fummon  a  jur^  fummoned  in  Court  late  the  Queen's, 
and  a  Di/lringas  was  for  the  jury  fummoned  in  our  court,  jud^ 
ment  was  rcverfed  thereby  3  Jac.  fo  /.  3  in  dower,  for  the 
third  part  of  one  meiTuage,  one  flable,  one  granary,  &!^.  a 
Petit  Cape^  omitting  one  (table  was  holden  not  amendable  *,  an 
priginal  writ,  if  it  varies  from  the  inftru£lions,  may  neverthe^ 
lefs  be  amended,  but  not  otherwife ;  and  therefore  it  was  an- 
fwered  by  the  Court  that  the  writ  was  not  amendable.  But 
afterwards 

It  was  agreed  by  the  Court  that  there  needed  no  amendment 
in  this  cafe,  for  though  in  ed  parte  feemed  proper  by  way  of 
recital,  yet  when  it  is  faid  in  hdc  parte^  that  fufficeth,  for  it  had 
relation  to  the  judgment  mentioned  in  this  fame  writ,  and 
tlicrefore  it  might  well  be  faid  that  the  plaintiff  recovered 
his  debt  by  judgment,  and  alfohis  cods  appointed  in  the  judg* 
ment  here  mentioned,  and  there  are  t>reced£nts  both  ways. 


Barnes  verf.  Otway.     In  Scacc\  Cafe  198 

THIS  was  error  of  a  judgment  in  the  Exchequer  Cham-  A  writ  of  error 

,  ber,  returnable  on  the  firft  day  of  parliament,  viz.  the  tordimuft  U 

prefent  ftffions  \  and  now  it  was  moved  that  the  plaintiff  in  Jounell!?.}-* 

error  might  tjranfctibe  the  record  within  eight  days,  otherwife  »ftcrtbc!Uft 

V  .  'Ill  1       .     .  day  of  ihe  fe(^ 

that  execution  might  be  taken  upon  the  judgment,  and  a  rule  fion  in  which 

was  made  to  (hew  caufe  upon  this  matter;  but  now  the  rule  [urnabk/onidi 

was  difcharged,  for  by  the  order  of  the  Lords  in  parliament  on  !*  ^  "P**"  ? 

"  •  *  jucgmcJit  givftt 

the  13th  of  July^  X678,  all  perfons  uponwrits  of  error  in  parlia-  <i«'«ng  «^«  ^«^- 

mentfliall  bring  in  their  writs  in  1 4  daysafter  the  firft  day  of  the  it*'murt"be  lii* 

fcflion  in  which  fuch  writs  fhall  be  /eturnable,  otherwife  fuch  I^eV  fuc h^-?dt- 

writs  fhall  not  be  received  unlefs  it  be  upon  judgments  given  °*^"*  ***"• 
during  the  feffion,  which  (hall  be  brought  within  14  days  af^ 
tcr  judgment  given  ;  and  therefore  fuch  motion   within  14 

days 
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*Ot  wVyT*  ^^^^  ^^^^  *^  beginning  of  the  feflion  is  too  hafty,  for  it  is  not 
reafonable  that  a  plaintiffin  an  original  caufe  fhould  take  exe-' 
cution  within  the  time  allowed  by  order  of  the  Lords  to  bring 
fuch  writ  into  their  houfe  ;  but  if  the  plaintiff  i)i  error 
fhould  exceed  the  time  allowed  by  the  Lords,  in  fuch  cafe,  it 
would  then  feem  reafonable  that  the  plaimifF  fliould  be  at 
liberty  to  take  execution  upon  the  firft  judgment ;  and  thus 
it  was  faid  to  be  formerly  determined  in  thir  Court  in  the 
(•)  Bynh.  64-     caufe  between  ff^biu  and  Rotetii  {a). 
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